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 The Renewables Suppliers submit this Reply to Responses filed by other parties to the 

Renewables Suppliers’ Objections to the Illinois Power Agency’s (“IPA”) 2014 Procurement 

Plan (“IPA Plan”).1 Responses addressing the Renewables Suppliers’ Objections (“RS 

Objections”) were filed by the IPA (at pages 8-11 of the IPA Response), Commission Staff 

(“Staff,” at pages 11-20 of the Staff Response); Commonwealth Edison (“ComEd,” at pages 1-12 

of the ComEd Response), Ameren Illinois Company (“AIC,” at pages 3-9 of the AIC Response), 

and Wind on the Wires (“WOW,” at pages 5-7 of the Corrected WOW Response).  Following 

are the Renewables Suppliers’ principal points in reply: 

▪ The Renewables Suppliers’ proposal concerning implementation of curtailments under 
the long-term power purchase agreements (“LTPPAs”) does not violate the terms of the 
LTPPAs but rather is based on and consistent with those terms. 

▪ The terms of the LTPPAs require an order of the Commission to implement a curtailment 
under the LTPPAs and require that the parties implement the curtailment in accordance 
with the Commission order. 

▪ The Renewables’ Suppliers’ proposals would not require the purchase of renewable 
energy credits (“RECs”) or electricity that had not been “benchmarked” as required by 
the statutes. 

▪ The Renewables Suppliers’ proposals for implementing the curtailments will not 
adversely affect the utilities’ eligible retail customers (“ERCs”). 

▪ The Renewables Suppliers’ alternative proposal relating to purchases of curtailed RECs 
would result in curtailed RECs being priced based on the terms of the LTPPAs. 

▪ The Renewables Suppliers’ alternative proposal relating to purchases of curtailed RECs 
does not result in the utilities’ ERCs subsidizing the LTPPA suppliers, nor does it result 
in an increase in the prices charged to the utilities’ hourly pricing customers. 

▪ The Renewables Suppliers are not challenging (and this case would not provide a 
reasonable opportunity to challenge) the utilities’ underlying load forecasting 
methodologies; but the Renewables Suppliers are questioning the customer switching and 
re-migration assumptions reflected in the utilities’ “base” load forecasts for 2014-2015.  

                                                 
1 The Renewables Suppliers are comprised of the following companies: Algonquin Power Co. and its 
subsidiary project company GSG 6, LLC; EDP Renewables North America LLC and its subsidiary 
project companies Blackstone Wind Farm, LLC, Meadow Lake Wind Farm, LLC, Meadow Lake Wind 
Farm II LLC, Meadow Lake Wind Farm III LLC and Meadow Lake Wind Farm IV LLC; Invenergy LLC 
and its affiliated project companies Grand Ridge Energy IV LLC and Invenergy Illinois Solar I LLC; and 
NextEra Energy Resources, LLC and its subsidiary project company FPL Energy Illinois Wind, LLC.  
The Renewables Suppliers, through their project company(ies), have entered into long-term power 
purchase agreements (“LTPPA”) with ComEd and/or AIC to supply renewable energy resources. 
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The base load forecasts do not adequately reflect the significant risk of customer re-
migration to electric utility supply service. 

▪ The fact that the Commission implemented the LTPPPA curtailments in a certain way in 
the 2013-2014 procurement plan case, that it has previously adopted the utilities’ base 
load forecasts, and that it has previously allowed the IPA, Staff and the Procurement 
Administrator and Procurement Monitor to decide whether to adopt the utilities’ updated 
Spring load forecasts, does not preclude the Commission from adopting the Renewables 
Suppliers’ proposals on these topics in this case. 

▪ Because of the significant potential financial consequences to the LTPPA suppliers and 
other parties of the Spring 2014 load forecasts, the Commission should provide 
opportunity for comment on the Spring load forecasts, and they should be adopted (or 
not) by order of the Commission. 

▪ The Renewables Suppliers’ proposal with respect to the Spring 2014 load forecasts does 
not violate §16-111.5(d)(3) of the Public Utilities Act (“PUA”), and Staff’s concerns in 
this regard are easily accommodated. 

I. If it is Determined that the Renewable Resources Budget Will Be Exceeded for One 
or Both of the Utilities for the 2014-2015 Procurement Year, the IPA Plan Should 
Provide, and the Commission Should Order, that Only the REC Purchase Portion 
of the LTPPAs Should Be Curtailed 

 
 The Renewables Suppliers propose that the IPA Plan should be revised to state, and the 

Commission should direct in its order, that only REC purchases under the LTPPAs, and not the 

energy portion of the LTPPAs, should be curtailed for the 2014-2015 procurement year 

(assuming that a curtailment is determined to be needed to avoid exceeding the renewable 

portfolio standard (“RPS”) rate impact limits).  Correspondingly, the Commission should order 

that the energy component of the LTPPAs associated with the curtailed RECs should not be 

curtailed, but rather (since it will then be necessary for the parties to continue to settle the energy 

transaction associated with the curtailed RECs) that the energy associated with curtailed RECs 

should be settled by the electric utilities based on the energy price from the IPA’s 2010 forward 

energy price curve less the day-ahead LMPs.  This proposal is consistent with, flows directly 

from, and uses the same information as the method the IPA uses to determine the imputed price 

of RECs and the price of energy embodied in the LTPPAs, to “benchmark” the contract prices at 

the time of the bidding and contract award as required by §1-75(c)(1) of the IPA Act and §16-

111.5(e)(3) of the PUA, to determine if the RRB will be exceeded in a year and the extent of any 
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reduction needed in REC purchases to stay within the RRB, and the imputed REC prices at 

which curtailed RECs will be purchased by the electric utilities (using hourly ACP funds) and 

the IPA (using the Renewable Energy Resources Fund (“RERF”)).2  See RS Objections at 5-12. 

 A. Reply to Contractual Arguments of Other Parties 

 ComEd, AIC and Staff contend that the Renewables Suppliers’ proposal would violate or 

be inconsistent with the terms of the LTPPAs, and would require the Commission to rewrite their 

terms.  ComEd Response at 3-7; AIC Response at 6-7; Staff Response at 12.  These arguments 

are not well-founded.  Implementation of the Renewables Suppliers’ proposal would not violate 

the terms of the LTPPAs but rather would be consistent with the terms of the LTPPAs. 

 The relevant provision of the LTPPA, which is §D, Payment Obligations, in the 

“Confirmation” portion of the LTPPAs,3 states in relevant part: 

 Buyer is allowed to recover all costs and other amounts incurred under this 
Confirmation and the Master Agreement from its customers pursuant to a pass-
through tariff that is authorized by section 16-111.5(l) of the Illinois Public Utilities 
Act (220 ILCS 5/16-111.5(l)) and approved by the Illinois Commerce Commission.  
Notwithstanding anything to the contrary in this Confirmation or the Master 
Agreement, Buyer shall not be liable to Seller for any amounts, including any Early 
Termination Amounts that might otherwise be due under Section 6(e) of the Master 
Agreement, that Buyer is not allowed to or cannot recover, for whatever reason, 
from its customers through those pass-through tariffs. 
 
Unless otherwise required by law, statute or an order, rule or decision of the 
Illinois Commerce Commission, Buyer will not refuse to pay for any Product 
delivered by Seller for the sole reason that payment for Product would cause the 
cost caps provided for in Section 1-75(c)(2) of the Illinois Power Agency Act (20 
ILCS 3855/1-75(c)(2)) to be exceeded.  In the event that Buyer is not allowed to 
recover any costs as a result of any of the above actions, the following additional 
conditions shall apply: 1) Buyer shall inform seller as soon as practical of the law, 
statute or order, rule or decision of the Illinois Commerce Commission limiting 
costs recovery; 2) unless otherwise directed by the Illinois Commerce 
Commission, Buyer shall reduce the quantity of Product purchased under all 
contracts for renewable energy resources that allow for pro-ration in this 
circumstance and that are effective and in force at the time by reducing 
proportionately for each contract the Annual Contract Quantity or similar contract 
term as required such that the amount of expenditures for Product are recoverable; 

                                                 
2 The cited statutes are 20 ILCS 3855/1-75(c)(1) and 220 ILCS 5/16-111.5(e)(3), respectively. 
3 See page 8 of Attachment A to the ComEd Response. 
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and 3) Buyer will provide notice to Seller each time a change is made to the Annual 
Contract Quantity under this provision.  [Emphasis added.] 
 

 Under this provision, the electric utility cannot curtail purchases under the LTPPAs 

unless it is authorized to do so by an order of the Commission that specifies the extent to which 

purchases would cause the cost caps of §1-75(c)(2) to be exceeded.  Any reduction in purchases 

must be as and to the extent directed by the Commission’s order.  The “default” implementation 

of the reduction in purchases under this provision is a reduction in the quantity of “Product”4 to 

be purchased by the utility, unless, however, “otherwise directed by the [Commission].”   

 In short, the terms of the LTPPA rely on an order of the Commission to determine 

whether and to what extent the utility may reduce purchases under the LTPPA to prevent the cost 

caps from being exceeded (i.e. to direct a curtailment), and rely on the Commission order to 

determine the manner in which the curtailment shall be implemented.  As described in the RS 

Objections, the IPA (and the Commission) determine whether the RRB and the cost caps of §1-

75(c)(2) are exceeded based solely on the imputed price of RECs in the LTPPAs; therefore, in 

order to prevent the cost caps from being exceeded, it is sufficient for the Commission to order a 

reduction of purchases of RECs, in the appropriate amount, under the LTPPAs.  There is no basis 

for curtailing the energy portion of the LTPPAs since the energy component is not considered in 

determining whether the cost caps will be exceeded and whether a curtailment is needed to 

prevent the cost caps from being exceeded.  Accordingly, the Commission can and should direct 

that only purchases of RECs should be curtailed to prevent the cost caps from being exceeded.  

The above-quoted provision of the LTPPA then requires the utility (and the Seller) to implement 

the curtailment in accordance with the terms of the Commission’s order. 

 ComEd’s argument that the term in the above provision, “unless otherwise directed by 

the Illinois Commerce Commission,” only allows the Commission to direct that the reduction be 

implemented on something other than a pro rata basis among all LTPPA suppliers (ComEd 

                                                 
4 “Product” is defined elsewhere in the LTPPAs as RECs plus the associated energy. 
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Response at 5), is made of whole cloth and is an unreasonably restrictive construction of the 

contract terms.  The term “unless otherwise directed by the Illinois Commerce Commission” 

does not modify solely the phrase “by reducing proportionately for each contract the Annual 

Contract Quantity,” but rather modifies the entire clause, “Buyer shall reduce the quantity of 

Product purchased under all contracts for renewable energy resources that allow for pro-ration in 

this circumstance and that are effective and in force at the time by reducing proportionately for 

each contract the Annual Contract Quantity or similar contract term as required such that the 

amount of expenditures for Product are recoverable.”  The provision contemplates that the 

Commission can “direct” a reduction of something “other” than “the quantity of Product 

purchased” so that the amount of expenditures are recoverable.  Specifically, as proposed by the 

Renewables Suppliers, the Commission can direct that only the purchase of RECs should be 

reduced in the amount needed to stay within the RPS cost caps of §1-75(c)(2) of the IPA Act. 

 Further, contrary to ComEd’s argument at page 5 of its response, the Renewables 

Suppliers’ are not arguing that the phrase “unless otherwise directed by the [Commission]” 

authorizes the Commission to rewrite material terms of the LTPPAs.  Rather, it is a material term 

of the LTPPA that the Commission is to specify the nature, extent and terms of any curtailment.  

The Renewable Suppliers’ proposal is based on the parties implementing a curtailment in 

accordance with the Commission’s directions, as required by the terms of the LTPPAs. 

 The fact that Appendix K to the IPA’s 2010-2011 procurement plan adopted in Docket 

09-0363 specified that “Product” in the LTPPAs would be the RECs plus associated energy 

(ComEd Response at 5-6) does not further support ComEd’s argument.  Renewable Suppliers 

acknowledge that the LTPPAs define “Product” as RECs plus the associated energy.5   However, 

this definition merely begs the question of the extent, under the terms of the LTPPAs, of the 

Commission’s authority to order and define the scope of a curtailment and the parties’ obligation 

                                                 
5 The Renewables Suppliers were fully aware of Appendix K in formulating their proposals for this 
proceeding and referred to its provisions several times in their Objections (RS Objections at 6, 8, 13). 
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to implement the curtailment as ordered by the Commission. As shown above, the terms of the 

LTPPAs allow the Commission to direct that a reduction of purchases to meet the cost caps be 

implemented through a reduction of REC purchases in the necessary amount, rather than solely 

through a reduction of purchases of RECs plus the associated energy.6 

 Additionally, and contrary to ComEd’s argument (ComEd Response at 7), the options 

available to the Seller under the LTPPA in the event of a curtailment are still available under the 

Renewable Suppliers’ proposal.  The Seller can elect, upon being notified of a curtailment and its 

terms, to terminate the LTPPA, to accept the curtailment for the procurement year, or to accept 

the curtailment on a permanent basis for the remaining term of the LTPPA. 

 In considering the other parties’ contractual arguments, it is important to keep in mind 

that the LTPPAs were not negotiated at arms-length between the utilities and the suppliers.  

Rather, as required by §16-111.5(e)(2) of the PUA, the terms of the LTPPAs were developed by 

the IPA’s procurement administrator “subject to Commission oversight,” and “the terms of the 

contracts shall not be subject to negotiation by winning bidders, and the bidders must agree to 

the terms of the contracts in advance so that winning bids are selected solely on the basis of 

price.”  Id.  Notably, although the procurement administrator was to “consult[ ] with the utilities, 

the Commission, and other interested parties” (id.), §16-111.5(e)(2) specifies that “if the 

procurement administrator cannot reach agreement with the applicable electric utility as to the 

contract terms and conditions, the procurement administrator must notify the Commission and 

the Commission shall resolve the dispute” (emphasis added).  There is no corresponding right 

provided for potential suppliers or successful bidders to raise issues as to the contract terms and 

have the Commission resolve the dispute. 

                                                 
6 The utilities and Staff do not argue that the Renewables Suppliers’ proposal would violate the terms of 
the above-quoted provision of the LTPPAs by requiring the utilities to make purchases from the Sellers 
for which the utilities cannot recover the costs through their pass-through tariffs.  To the contrary (as 
noted below), the utilities correctly recognize that they will be entitled to recover the costs incurred in 
settling the energy associated with the curtailed RECs – the difference between the current year energy 
price from the 2010 forward energy price curve and the day-ahead LMPs – through their tariffs. 
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 This is not like a situation, as ComEd would have it, in which a court is adjudicating a 

dispute over the interpretation of a contract between two commercial parties who negotiated the 

terms of the contract at arms-length. ComEd Response at 4-5.  There is no “intent of the parties” 

(ComEd Response at 5) to be construed with respect to the Renewables Suppliers’ proposal 

because the LTPPAs were not the product of arms-length negotiations.  The LTPPAs are a 

statutorily- and regulatorily-directed construct that the PUA specified the bidders were required 

to accept, without “negotiations by winning bidders.”  It is entirely consistent with the genesis of 

the LTPPAs that – as the Renewables Suppliers have pointed out – they authorize the 

Commission to determine the nature, extent and means of implementation of a curtailment in 

order to stay within the cost caps, and require the parties to implement the curtailment in 

accordance with the Commission’s directive. 

 Moreover, while other parties argue that the Renewables Suppliers’ proposal is 

inconsistent with the terms of the LTPPAs, in fact the entire process for calculating imputed 

REC prices using a forward energy price curve developed by the IPA Procurement Administrator 

in 2010, and using the imputed REC prices to determine whether and to what extent the RRB is 

exceeded and a curtailment of the LTPPAs is needed, is completely outside the terms of the 

contracts and is based on information that is also outside the terms of the contracts and was not 

made known to the Renewables Suppliers at the time they bid on and entered into the LTPPAs.  

The Renewables Suppliers’ proposal that only purchases of RECs (at the IPA’s imputed REC 

price) should be curtailed in order to stay within the cost caps, and that the parties should 

continue to settle the energy associated with the curtailed RECs based on the energy prices in the 

IPA’s 2010 forward energy price curve, is completely consistent with and flows directly from the 

method adopted by the IPA and the Commission to price RECs under the LTPPAs and to 

determine whether the RPS cost caps are exceeded and a curtailment of the LTPPAs is needed.   

 While other parties argue that the Renewables Suppliers’ proposal inappropriately 
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segments “Product” under the LTPPAs into RECs and the associated energy for purposes of 

implementing a curtailment of purchases, it is the methodology adopted by the IPA and the 

Commission, using projected energy prices and derived, imputed REC prices that are not part of 

the contracts, that has already segmented the LTPPAs into a REC component and an energy 

component.  Further, the other parties have proffered no response to the Renewables Suppliers’ 

demonstration that, since the determination of whether and to what extent the RRB is exceeded 

and a curtailment of purchases is needed is based solely on the imputed REC prices derived from 

the IPA’s 2010 forward energy price curve, there is no justification for curtailing both the REC 

portion and the energy portion of the LTPPAs. 

 In any event, as shown above, the Renewables Suppliers’ proposal does not violate the 

terms of the LTPPAs but rather is fully consistent with those terms.  Contrary to ComEd’s 

argument at page 5, adoption of the Renewables Suppliers’ proposal does not require the 

Commission to rewrite, or to add or delete any words to or from, the terms of the LTPPAs. 

 B. Reply to Non-Contractual Arguments of Other Parties 

 Apart from their arguments based on the terms of the LTPPAs, the utilities make two 

other arguments concerning the Renewables Suppliers’ proposal.  The first is that the 

Renewables Suppliers’ proposal would violate PUA §16-111.5(e)(3) because it would result in 

the utilities purchasing electricity at prices that have not been evaluated through benchmarks.  

(AIC Response at 6-7.)  In fact, however, under the Renewables Suppliers’ proposal, the utility 

would purchase (or financially settle) the electricity associated with curtailed RECs using 

precisely the electricity price developed by the IPA (the 2010 forward energy price curve) to 

“benchmark” bids for the LTPPAs in the 2010 long-term procurement event and contract award. 

 Second, the utilities argue that the Renewables Suppliers’ proposal for settling the energy 

portion of the LTPPAs associated with curtailed RECs will adversely impact their eligible retail 

customers because the ERCs will have to pay the difference between the current market price of 
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energy (the day-ahead LMPs) and the energy prices in the IPA’s 2010 forward energy price 

curve.7  ComEd Response at 2, 7; AIC Response at 7.  It is correct that, based on current market 

prices, the Renewables Suppliers’ proposal for settling the energy associated with curtailed 

RECs under the LTPPAs would result in the utilities’ ERCs being charged for the difference 

between the current year energy price from the 2010 forward energy price curve and the day-

ahead LMPs.  The current year energy price from the 2010 forward energy price curve is higher 

than the day-ahead LMPs.  However, payment of this amount is consistent with the terms of the 

LTPPAs and with the IPA’s evaluation of the bid prices at the time of contract award using the 

2010 forward energy price curve.  The LTPPA pricing incorporates a price hedge that energy 

supplied under the LTPPAs will not exceed the current year’s price included in the 2010 forward 

energy price curve.  If, in a future year, the day-ahead LMPs were to exceed that year’s energy 

price in the 2010 forward energy price curve, the ERCs’ energy costs under the LTPPAs would 

be capped at the energy price included in the 2010 forward energy price curve.  In that situation, 

the Renewables Suppliers’ would bear the difference.  Thus, through the LTPPA pricing and 

settlement terms, the ERCs have paid for a hedge, or insurance, against energy prices rising 

above the current year energy price included in the 2010 forward energy price curve.8   

 Given that the determination of whether and to what extent the RPS rate impact limits are 

exceeded is addressed solely through analysis of the imputed REC prices (and curtailment of 

REC purchases if needed) under the LTPPAs, there is no reason for customers to stop paying for 

the energy hedge on the energy associated with curtailed RECs under the LTPPAs.  Further, 

while the market price of electricity currently is less than the current year price of electricity in 

the IPA’s 2010 forward energy price curve, the LTPPAs are long-term contracts, and it is 

                                                 
7 In making this argument, the utilities are acknowledging, correctly, that they will not be financially 
impacted by implementation of the Renewables Suppliers’ proposal, as they would be allowed to recover 
the energy settlement amount through their pass-through tariffs. 
8 ComEd recognizes this at page 7 of its Response: “ComEd’s customers have already paid a premium to 
the Suppliers to accept or manage this risk in the agreed-to fixed price contained in the LTPPAs.” 
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possible that in future years, the market price of electricity will exceed the price of electricity in 

the 2010 forward energy price curve.  In that circumstance, under the Renewables Suppliers’ 

proposal, the settlement of the energy associated with curtailed RECs would require a payment 

by the LTPPA Sellers to the utility, which would reduce the utility’s charges to its ERCs. 

 The Renewables Suppliers’ proposal is no different than what would transpire if the 

utilities, through an IPA procurement event, had entered into multi-year contracts for the 

purchase of non-renewable resource electricity but the current market price of electricity was 

now below the contract price.  The utilities would not be contending that electricity purchases 

under the long-term contracts should be curtailed or terminated because the current market price 

is now lower than the contract price. 

 Finally, as the Renewables Suppliers pointed out in their Objections, under their proposal 

the contracted energy associated with the curtailed RECs is available in determining whether the 

utilities need to engage in additional procurements to meet the projected load of their ERCs in 

the 2014-2015 procurement year.  Certainly, there is no justification for curtailing the energy 

portion of the LTPPAs associated with curtailed RECs while at the same time engaging in new 

procurement events and entering into new electricity supply contracts to meet the loads of the 

utilities’ ERCs in the procurement year.  See RS Objections at 11-12. 

 II. As a Second-Best Alternative, the Utilities and the IPA Should Purchase Curtailed 
RECs at a Price Equal to the Contract Price Under the LTPPAs Less the Day-
Ahead Hourly LMPs 

  As a second-best alternative to the proposal described in §I above, the Renewables 

Suppliers propose that, in the event the Commission determines a curtailment of REC purchases 

under the LTPPAs is necessary, the electric utilities (using accumulated hourly ACP funds) and 

the IPA should purchase curtailed RECs at a price equal to the contract price under the LTPPA 

less the day-ahead LMPs.  This proposal would result in the purchase price of the curtailed RECs 

being determined solely based on the terms of the LTPPAs, not based on an imputed price 
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calculation that uses a methodology and information that is outside the four corners of the 

LTPPAs.  However, the Renewables Suppliers emphasize that their first proposal is clearly the 

preferred approach, because it is tied to and flows directly from the method adopted by the IPA 

and the Commission to “benchmark” the original bid prices, to determine the imputed prices of 

the RECs, and to determine whether and to what extent the RPS rate impact limits are exceeded 

and curtailments of REC purchases under the LTPPAs are needed. 

  Staff and AIC find this proposal unacceptable because it would result in varying prices 

throughout the year for the curtailed RECs to be purchased by the utilities using hourly ACP 

funds and by the IPA using the RERF; and because it would likely result in purchase prices for 

the curtailed RECs that are higher than the imputed REC benchmark prices developed by the 

IPA using the 2010 forward energy price curve.9  Staff Response at 12-14; AIC Response at 7.  

The utilities’ and Staff’s responses to the Renewables Suppliers’ primary and alternative 

proposals are inconsistent with each other.  The utilities and Staff object to the Renewables 

Suppliers’ preferred approach because, they contend, it is not consistent with the terms of the 

LTPPAs (even though it is fully consistent with the IPA’s “imputed REC price” methodology 

and calculation) which itself is not specified in the LTPPAs; but then they object to the 

alternative proposal – which bases the purchase price of curtailed RECs solely on the terms of 

the LTPPAs – because it could result in purchase prices for curtailed RECs that exceed the 

imputed REC prices, which were determined outside the terms of the LTPPAs.  If the parties and 

the Commission are concerned that the pricing of curtailed RECs should be determined solely 

and directly from the terms of the LTPPAs, then the only REC price that can be determined from 

the terms of the LTPPAs is the full contract price less the day-ahead LMPs.  The day-ahead 

                                                 
9 The second comment would be accurate based on current market prices of energy but would not 
necessarily be true in future years.  Under the Renewable Suppliers’ alternative proposal, if in a future 
year the current market price of energy (as represented by the day-ahead LMP values) were higher than 
the energy price for that year included in the 2010 forward energy price curve, the purchase price for 
curtailed RECs in that year would be less than the imputed REC “benchmark” prices developed by the 
IPA in connection with the 2010 procurement. 
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LMPs are the market price of energy specified in the LTPPAs and the difference between the 

price of energy and the full contract price is the value of the REC. 

 ComEd argues that the alternative proposal would require its ERCs to indirectly 

“subsidize” the Renewable Suppliers, and also asserts that the alternative proposal would 

“increase the price ComEd hourly customers pay for RECs.”  ComEd Response at 7, 9.  These 

arguments are incorrect. Under the alternative proposal, neither the utilities nor their hourly 

pricing customers, nor their ERCs as a group, would be “subsidizing,” or even paying 

incrementally for, the curtailed RECs.  The utilities would only purchase curtailed RECs using 

the ACPs previously accumulated in respect of sales to their hourly pricing customers (as 

ComEd is doing during the current procurement year pursuant to the Commission’s order in 

Docket 12-0544).  The IPA Act expressly directs that these accumulated hourly ACP funds are to 

be used to purchase renewable energy resources in the following year.  20 ILCS 3855/1-

75(c)(5).10 The IPA would purchase curtailed RECs using RERF monies, which, per the PUA, 

are accumulated through ACPs made by alternative retail electric suppliers (“ARES”) in respect 

of sales to their customers, who, obviously, are not the utilities’ ERCs.  220 ILCS 5/16-115D.  

The bottom line is that, contrary to ComEd’s argument, the Renewables Suppliers’ alternative 

proposal would not result in any increased charges to the utilities’ retail customers. 

 ComEd also argues that ComEd’s customers “would clearly not benefit” from 

“enabl[ing] the LTPPA suppliers to be kept whole” (ComEd Response at 9), while AIC states 

that its customers would not benefit from the Renewables Suppliers’ proposals (AIC Response at 

8).  The Renewables Suppliers strongly disagree with this contention.  It can be presumed that 

the General Assembly enacted the RPS because it believed that inclusion of significant 

renewable resources in the state’s electricity supply portfolio would benefit the public of this 

State, including its retail electricity consumers, and would incentivize the construction of 

                                                 
10 AIC correctly recognizes that the alternative proposal does not impact ERCs since only hourly ACPs 
already accumulated are used to purchase curtailed RECs.  AIC Response at 7. 
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renewable energy generating facilities in Illinois.  In fact, those incentives are manifested in the 

LTPPAs that resulted from the 2010 long-term procurement event, as several renewable energy 

generation projects were developed on the basis of the LTPPAs the suppliers entered into.11   The 

present situation in which the LTPPAs are curtailed and the suppliers under those contracts 

receive less than their full contracted revenues – which are the consequences of well-intentioned 

statutory and policy changes (specifically the authorization and implementation of municipal 

aggregation programs) – creates a strong disincentive to the development and construction of 

new renewable resource generating facilities in Illinois, which has slowed considerably (there are 

currently no projects under construction in Illinois).  Either the Renewables Suppliers’ preferred 

proposal or their alternative proposal would remove this disincentive.  

 The IPA’s Position on the Renewable Suppliers’ Proposals 

 The IPA takes no position on either the Renewables Suppliers’ preferred proposal or their 

alternative proposal, although it correctly states that “the Commission did not explicitly rule on 

whether energy was part of the LTPPA in the 2013 Procurement Plan approval order [Docket 12-

0544].”  IPA Response at 11.  However, the IPA also states that “the question of using hourly 

REC prices for curtailed RECs is outside the scope of this proceeding to the extent that it relates 

to payments from the Renewable Energy Resources Fund.” Id.  The Renewables Suppliers 

recognize that the Commission does not have jurisdiction to direct the IPA to purchase curtailed 

RECs using RERF monies nor to direct the price at which the IPA purchases curtailed RECs.  RS 

Objections at 14 note 19.  However, the Renewable Suppliers hope that, for consistency, the IPA 

will use the same pricing approach for the purchase of curtailed RECs with RERF monies that is 

adopted for the purchase of curtailed RECs using hourly ACP funds. 

 

 

                                                 
11 This includes Invenergy Illinois Solar I LLC’s Grand Ridge, Illinois solar generating facility and GSG 
6, LLC’s Shady Oaks wind generation facility near Compton, Illinois. 
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III. The Renewables Suppliers’ Objections and Recommendations Relating to the 
Utilities’ Load Forecasts 

 The Renewables Suppliers made two recommendations in their Objections concerning 

the load forecasts to be adopted for purposes of the IPA Plan: 

▪ The utilities’ “base” or “expected” load forecasts adopted by the IPA Plan do not 
adequately account for the significant risk of re-migration of ERCs from ARES to the 
utilities.  The 2014-2015 load forecasts adopted for the IPA plan should be increased 
in consideration of this risk, to values that are the midpoint values between each 
utility’s “high” and “low” load forecasts.  RS Objections at 15-20. 

▪ The Commission should direct that (i) the utilities’ Spring 2014 load forecast updates 
should be filed with the Commission in this docket, (ii) a brief period will be 
provided for interested parties to file comments on the updated load forecasts, and 
(iii) the Commission will issue a supplemental order either adopting the utilities’ load 
forecast updates, adopting the load forecast updates with adjustments, or rejecting the 
updated load forecasts.12 Id. at 20-21. 

The Renewables Suppliers are addressing the other parties’ responses to these recommendations 

together, as they are inter-related.   

 The Renewables Suppliers’ concerns underlying these recommendations are as follows:  

First, the utilities’ “base” load forecasts do not adequately reflect the significant risk (and 

associated impacts) of substantial re-migration by ERCs during 2014 from ARES supply service 

to utility supply service – particularly by customers who switched (or more accurately, were 

switched) from a utility to an ARES in connection with municipal aggregation supply contracts 

that will soon be up for renewal or expiring and may no longer have a price advantage over 

utility supply service.  To address this concern, the Renewables Suppliers propose adopting load 

forecasts values that are midpoint values between each utility’s “high” and “low” forecasts for 

2014-2015 as a simple, straightforward way to give greater weight to the risk of re-migration.13 

 Second, because of the large number of municipal aggregation supply contracts that will 

                                                 
12 Rejection of a utility’s updated load forecast would mean that the load forecast adopted in the 
Commission’s order in December 2013 would continue as the load forecast on which the IPA Plan and 
the actions thereunder are based. 
13 As shown in the RS Objections at pages 15-16, the utilities’ “middle” load forecasts are much closer to 
their “low” load forecasts than to their “high” load forecasts. 
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be up for renewal in 2014 as well as emerging market price trends, the updated Spring 2014 load 

forecasts could be materially different from the load forecasts the utilities were require to provide 

to the IPA in July 2013 pursuant to 220 ILCS 5/16-111.5(d)(1).   

 Third, because the Spring load forecasts may have a significant financial impact on the 

Renewables Suppliers – in terms of the final determinations of whether and to what extent 

curtailments are required – as well as on the interests of other potential suppliers, the Spring load 

forecasts should be filed with the Commission, subject to public comment, and adopted (or not) 

by order of the Commission.  The Spring 2014 load forecast should not be adopted or rejected 

through an outside-the-docket consultation among the IPA, Staff, the Procurement Administrator 

and the Procurement Monitor. 

 The IPA, Staff and ComEd argue that in previous procurement plan cases, the 

Commission has consistently (i) adopted the utilities’ base or middle load forecasts, and (ii) 

provided for the Spring load forecast updates to be adopted (or not) by consensus of the IPA, 

Staff, the Procurement Monitor and the Procurement Administrator, without providing 

opportunity for other interested parties to provide input nor requiring a Commission order.  IPA 

Response at 8-9; Staff Response at 15-20; ComEd Response at 9, 12.  It is well established, 

however, that the Commission’s past decisions are not res judicata, and that the Commission can 

reach a new or different result in a future case even when faced with the same or a similar 

situation or set of facts.14  There is good reason to depart in this case from the approach adopted 

in prior cases: the large number of municipal aggregation supply contracts which will be coming 

up for renewal during 2014 and for which the ARES’ renewal supply contracts may no longer be 

                                                 
14 Citizens Utility Board v. Commerce Commission, 166 Ill.2d 111, 125 (1995); Mississippi River Fuel 
Corp. v. Commerce Commission, 1 Ill.2d 509, 513 (1953); Ameren Illinois Co. v. Commerce Commission, 
2012 IL App. (4th) 100962 at ¶¶76 and 84, 967 N.E.2d 298 (2012); Lakehead Pipeline Co. v. Commerce 
Commission, 296 Ill.App.3d 942, 956 (3d Dist. 1998).  This principle also applies to arguments that the 
order in Docket 12-0544 approved a different approach to the LTPPA curtailments for the 2013-2014 
procurement year than the Renewables Suppliers are proposing for the 2014-2015 procurement year. 
(Staff Response at 13-14.) 
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price-competitive with the utilities’ supply service prices, creates a substantial risk of a 

significant change in the load forecasts between now and Spring 2014.  Correspondingly, the 

Spring 2014 load forecasts are of much greater importance than in prior cases to the interests of 

the Renewables Supplier and other suppliers, all of whom may have useful market intelligence 

and perspectives on the factors impacting, and the extent of, customer switching.15  Accordingly, 

comment on the Spring 2014 load forecasts should be allowed, and they should be adopted, 

adjusted or rejected by the Commission in an order. 

 Staff and AIC state that the Renewables Suppliers should not be allowed to comment on 

the Spring load forecasts because they have a financial interest in what the forecasts are, whereas 

the IPA, Staff, and the Procurement Administrator and the Procurement Monitor are disinterested 

entities.  Staff Response at 19; AIC Response at 4.  However, the fact that the Renewables 

Suppliers have a financial interest in the final load forecasts is precisely why they should be 

given the opportunity to comment on the Spring load forecasts.  It would be unreasonable to 

subject the Renewables Suppliers to curtailments of their LTPPAs and the resultant revenue loss 

and financial harm based on load forecasts which they were given no opportunity to comment on 

and which are “adopted” not by a Commission order, but by “consensus” of a group to which the 

Commission delegates its authority.16 

 The IPA and ComEd argue that there is no need for a comment period for the Spring 

2014 load forecast updates because any issues associated with the utilities’ load forecast 

methodologies can be thoroughly vetted and litigated in this proceeding, and the Spring 2014 

load forecasts will just involve application of the approved methodologies to updated data.  IPA 

Response at 9; ComEd Response at 11.  However, to think that this proceeding provides the 

                                                 
15 Further, the IPA Act and the PUA call for preparation an filing of procurement plans, and review and 
approval of them by the Commission, on an annual basis based on current information. 
16 Indeed, there may be a question as to whether the provision of the LTPPAs allowing the utility to 
implement a curtailment based on an order of the Commission (discussed in §I above) is satisfied if the 
curtailment is based on a load forecast that is not actually adopted by an order of the Commission. 
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opportunity to thoroughly litigate issues relating to the utilities’ load forecast methodologies is 

unrealistic.  Per §16-111.5 of the PUA, the entire duration of the proceeding is only 90 days, and 

parties are given only five business days after the proposed Plan is filed with the Commission to 

prepare and submit objections.  Thereafter (by order of the ALJ), the parties were given only 14 

days to file responses to the objections and 10 days to file replies to the responses (time frames 

that are necessarily short due to the 90-day time limit on the proceeding).  There is no discovery, 

no testimony and no hearings.  Even taking into account that §16-111.5(d)(2) requires the IPA to 

post a draft plan for comments for 30 days before filing its plan with the Commission, there is 

not a meaningful opportunity to investigate and litigate the utilities’ load forecast methodologies.  

The IPA also suggests that if the Renewables Suppliers are concerned about the risk of re-

migration, they should present an alternative methodology for assessing that risk and predicting 

the amount of load that may return to utility supply service. IPA Response at 10.  For the reasons 

discussed above, however, the nature and tight time frames for this proceeding do not provide a 

reasonable opportunity to develop and present a new methodology.  

 More importantly on this point, however, the Renewables Suppliers are not actually 

taking issue with the methodologies used by the utilities to develop their long-term, structural 

base load forecasts – e.g., how the utilities’ forecasting methodologies and approaches take into 

account such structural drivers of electricity demand as population  and household growth in the 

service area, economic activity, income changes, and responses to weather patterns.  Stated 

differently, the Renewables Suppliers are not taking issue with the utilities’ forecasts of overall 

electricity demand in their service areas, or with their forecasts of overall electricity demand 

from ERCs in their service areas.  Rather, the load forecast drivers that specifically concern the 

Renewables Suppliers are the assumptions concerning the extent of customer switching by ERCs 

between ARES supply and utility supply service during the procurement year – that is, how the 

total load of residential and small commercial customers will be divided between the utilities and 
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the ARES.  This part of the forecast is not dependent on formulas or methodologies – i.e., on 

plugging projected values of inputs into a mathematical equation or computer model that 

produces a result – but rather on specific, current, program-by-program information on the status 

of municipal aggregation programs, which ones are up for renewal, which ones have been or 

may be terminated, and the comparative pricing between the ARES supply contracts for 

municipal aggregation programs and the utilities’ prices for ERC electric supply service.  Thus, 

this particular issue is not one of competing “methodologies,” at least not at this time and with 

the very limited histories associated with the municipal aggregation programs.17 

 The continuously emerging information on the factors driving customer switching and re-

migration may cause the customer switching assumptions, and thus the overall load forecasts, to 

change materially from the time of the utilities’ July 2013 forecast submissions to the IPA to the 

time of their Spring 2014 load forecasts.18  Neither the utilities, nor the IPA, Staff and the 

Procurement Administrator and Procurement Monitor, have a monopoly on relevant market 

information.  Other parties, including the Renewables Suppliers, will also have relevant market 

intelligence, and should be allowed to comment on the utilities’ Spring 2014 load forecasts.  

Illustrating this point, AIC states that it has “recently learned that the primary consultant in its 

service territory is working with municipals and ARES in order to pursue the renewal of a 
                                                 
17 Typically, the development of models and methodologies requires a reasonable body of historical data 
on which analyses can be performed to identify statistically significant relationships between data inputs 
and outcomes, e.g., years of data on population, numbers of households, personal income and electric 
usage that can be used to determine which variables are statistically significantly drivers of electric usage.  
Municipal aggregation programs only began to be implemented over about the last 18 months and there is 
not a body of relevant historical data.  Indeed, 2014 will be the first period in which significant numbers 
of ARES supply contracts for municipal aggregation programs will be up for renewal. 
18 As shown on pages 37-38 of the IPA Plan, over one half of the current supply contracts for municipal 
aggregation programs will expire in the 2014-2015 procurement year.  Based on the information posted 
on the Municipal Aggregation page at the Commission’s www.pluginillinois website as of October 25, 
2013, there are over 300  municipal aggregation supply contracts in Illinois that are scheduled to expire 
between November 2013 and December 2014.  These include many large Chicago-area municipalities 
such as Aurora, Arlington Heights, Bolingbrook, Buffalo Grove, Downers Grove, Evanston, Mount 
Prospect, Oak Park, Orland Park and Schaumburg, and “downstate” municipalities such as Belleville, 
Champaign, Decatur, Edwardsville, Peoria, Rockford and Urbana.  For many of these programs, decisions 
on whether to continue the program, as well as the pricing under renewal ARES contracts, will become 
known during the upcoming six months. 
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majority of municipal aggregation contracts that were scheduled to expire in summer 2014.”  

AIC Response at 8-9.  This observation does not bespeak a “methodology” to forecast the 

amount of customer switching or re-migration, but rather the application of the most current 

market and pricing information to project these values.  As stated above, none of AIC, ComEd, 

the IPA, Staff, the Procurement Administrator or the Procurement Monitor, will have a 

monopoly on this information.  Further, AIC’s comment only indicates an intent by the unnamed 

consultant to pursue the renewal of a majority of expiring contracts – it will be the results that 

count, which will be manifesting over the next six months.  And, even if “a majority of 

municipal aggregation contracts” are renewed, if the new prices are not competitive with the 

pricing of utility supply service, significant numbers of individual ERCs may re-migrate from the 

municipal aggregation programs back to utility supply service.19 

 The IPA states that the Renewables Suppliers’ recommendation to adopt load forecast 

values that are the midpoint between the utilities’ “high” and “low” forecast values would be 

averaging two forecast that are not intended to be averaged.  IPA Response at 10.  However, as 

discussed above, the underlying objective of this proposal is to give greater (and adequate) 

recognition to the risk of re-migration.  The RS Objections, at pages 16-19, discussed in detail 

how the IPA Plan itself highlights the serious risk of re-migration to utility supply service and 

the consequent risk to ratepayers; yet the base load forecasts the IPA Plan adopts are not 

consistent with the IPA’s own discussion of the likelihood of significant re-migration.  The IPA 

and the other parties have not refuted this discussion.  Indeed, even in its Response, the IPA 

states that “it is not clear exactly how customers eligible for bundled service will act if the 

bundled prices diverge from market prices.”  IPA Response at 10.  The Renewables Suppliers’ 

proposal to use the average of the “high” and “low” forecast values provides a simple, 

straightforward way (consistent with the limited time for this proceeding) to give greater 

                                                 
19 Further, even if only a minority of the expiring municipal aggregation programs are not renewed, this 
would result in significant re-migration of customers from ARES to utility supply service. 



20 
 

recognition to the risk of re-migration without “re-doing” the load forecasts.   

 The Renewables Suppliers emphasize that their ultimate concern is that the utilities’ 

“base” load forecasts do not adequately take into account the significant risk of re-migration – in 

fact, the base load forecasts actually incorporate assumptions of increased customer switching to 

ARES in the 2014-2015 procurement year20 – and that the Commission should direct the 

adoption of load forecast values, or make adjustments to the utilities’ base load forecasts, in 

order to better take account of this risk.  Further, the Renewables’ Suppliers proposal that the 

Spring 2014 load forecasts be filed with the Commission, that comments on them be allowed, 

and that the Commission issue an order adopting, adopting with adjustments, or rejecting, the 

Spring 2014 load forecasts, allows the Commission to apply its judgment, based on the record of 

information supplied by the utilities and other interested parties, as to what amounts of customer 

switching and re-migration should be projected for the 2014-2015 procurement year. 

 Finally, Staff argues that the Renewables Suppliers’ proposal may conflict with §16-

111.5(d)(3) of the PUA which specifies that the Commission is to issue a final order within 90 

days after the IPA files its proposed Plan. Staff Response at 20.  Staff’s argument elevates form 

over substance – as Staff would have it, the Commission must issue a “final” order by December 

30, 2013, but the most important component of the IPA Plan would then get adopted by a 

committee of the IPA Staff, the Procurement Administrator and the Procurement Monitor, 

without a Commission order even to ratify their decision.  Further, the concept that §16-

111.5(d)(3) is satisfied by “pre-approving,” in the December 2013 order, a load forecast that has 

not even been filed yet, is spurious.    

 In any event, there are procedural solutions available to Staff’s concern.  For example, 

the Commission can issue a final order by December 30, 2013, but can then reopen the 

proceeding for the purpose of receiving the filing of the Spring 2014 load forecast and comments 

                                                 
20 See IPA Plan at 28 and 33. 
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thereon and issuing a supplemental order adopting, adopting with adjustments, or rejecting the 

Spring 2014 load forecasts. 83 Ill. Adm. Code §200.900.  Or, the Commission can grant requests 

for rehearing for the purpose of reconsidering the approved load forecasts, and in the course of 

the rehearing proceeding (which the Commission will have 150 days to conduct, per 220 ILCS 

5/10-113(a)), the Spring 2014 load forecasts can be filed and commented on, and the final load 

forecast adopted in the order on rehearing. 

IV. Conclusion 

 The Renewables Suppliers respectfully request that the Commission adopt the 

Renewables Suppliers’ Objections to the IPA Plan, and that the Commission issue an order in 

this docket making determinations and issuing directives, including revisions to the IPA Plan, in 

accordance with the Renewables Suppliers’ Objections. 
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