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STATEMENT OF POSITION ON REHEARING OF THE 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 
 
 
 Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to Section 200.800 of the Rules of Practice (83 Ill. Adm. Code 200.800) of the 

Illinois Commerce Commission’s (“Commission”), respectfully submits its Statement of 

Position On Rehearing in the above-captioned consolidated matter. 

I. INTRODUCTION 

 North Shore Gas Company (“North Shore” or “NS”) and The Peoples Gas Light 
and Coke Company (“Peoples Gas” or “PGL”) (individually, the “Company” and 
collectively the “Companies”, “Utilities”, or “NS-PGL”) filed new tariff sheets on July 31, 
2012, in which the Companies proposed a general increase in their natural gas rates.  
On September 6, 2012, the Companies’ tariff sheets were suspended by the 
Commission and on December 19, 2012 the Commission entered a Re-suspension 
Order extending the suspension to and including June 27, 2013.  In due course, the 
Administrative Law Judges (“ALJs”) assigned to this proceeding established a schedule 
for the submission of pre-filed testimony, hearings, and briefs.  (Tr. 8-9, September 24, 
2012.)  On June 18, 2013, the Commission issued a final order in this consolidated 
matter. 

On August 6, 2013, the Commission granted in part and denied in part 
applications for rehearing filed by the Companies, the Citizens Utility Board and the City 
of Chicago (“CUB/City”) and the People of the State of Illinois by Attorney General Lisa 
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Madigan (“AG”). (Commission Voting Record, August 6, 2013.)  The Companies filed 
the direct testimony on rehearing and reply testimony on rehearing.  Direct testimony 
was filed for the Companies’ witnesses Sharon Moy and John Hengtgen.  Reply 
testimony was also filed for the Companies’ witness Moy.  Rebuttal testimony on 
Rehearing was filed by Staff.  Testifying in rebuttal was Staff witness Dianna Hathhorn.  
An evidentiary hearing was held on October 10, 2013, at which time Staff’s and the 
Companies’ testimony was subject to cross-examination and was admitted into 
evidence along with Staff Cross Exhibits 1 and 2.1  The parties agreed to a schedule for 
the filing of initial briefs, reply briefs and statements of position/draft orders. (Tr. 6, 
August 22, 2013.). 
 

II. ARGUMENT 

A. Revenue Requirement Schedules and Corrections 

Staff presented in its Rebuttal Testimony on Rehearing two sets of schedules for 
the Commission to consider.  (Staff Exs. 26.1, and 26.2, Appendices A and B.)  These 
schedules correct for the errors of doubling the effect the rate increase adjustment, 
derivative impact on cash working capital (NS-PGL Ex. 53.0, 3-4), and reclassifications 
of operating income-current and deferred income taxes for capital related rate base 
adjustments. (NS-PGL Ex. 52.0, 4.)  The Companies stated they agree with the 
schedules in Staff Ex. 26.1, Appendices A (North Shore) and B (Peoples Gas). (NS-
PGL Ex. 54.0, 1: 17-18.)  

Staff expressed concern in its Rebuttal Testimony on Rehearing that some 
information necessary for the corrections, namely the reclassifications of operating 
income-current and deferred income taxes for capital related rate base adjustments, 
were not quantified and provided by the Companies until rehearing. (Staff Ex. 26.0, 3.)  
The Companies attempt to refute this statement in Reply, (NS-PGL Ex. 54.0, 5, fn 3) but 
the facts belie them.  At hearing, the Companies confirmed that: 

 The Companies first quantified their net operating losses (“NOLs”) - both 
from 2012 and 2013 activity - in surrebuttal testimony; 

 The Companies provided no quantification or sources of the necessary 
reclassifications of operating income-current and deferred income taxes 
for capital related rate base adjustments in surrebuttal testimony; 

 Such quantification was provided only in response to Staff Data Requests 
submitted to the Companies’ after their filing of surrebuttal testimony; 

 Staff filed its own surrebuttal testimonies (Staff Exs. 24.0 and 25.0) which 
attempted to include all effects of the Companies’ NOLs on Staff’s 
proposed adjustments; and 

 The Companies’ Corrected Brief on Exceptions and Reply Brief on 
Exceptions only discuss the error of doubling the effect of the rate 
increase adjustment; no other errors concerning the reclassifications of 

                                            
1 As of the date of the filing of this initial brief, the transcript for the proceeding was not available.  
In some instances Staff’s initial brief has cites to that transcript with the page indicated by ***. 
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operating income-current and deferred income taxes for capital related 
rate base adjustments are mentioned. 

(Tr. **, October 10, 2013.) 
Staff is concerned that future rate cases may need to address NOLs for the 

Companies and believes it is not the best use of Commission resources to calculate the 
effects of the NOLs in a rehearing phase of a proceeding, a mechanism which extends 
the eleven-month rate case process.  The rehearing process, which extends the normal 
rate case timeframe, is not the appropriate process through which to consider 
corrections for complex calculations of current and deferred income taxes.  The 
consideration of an NOL is not a unique circumstance that should warrant an extension 
of the rate case process.  Therefore, Staff recommended that in future general rate 
cases, the Companies provide a full quantification of the impact of their position on all 
pending adjustments. (Staff Ex. 26.0, 3: 49-50)   Such a request by the Commission 
would be consistent with Section 200.875 of the Commission’s Rules of Practice. 83 Ill. 
Admin. Code Part Section 200.875 Post-Record Data. 
 However, after taking into account arguments raised in the Companies IBR, Staff 
is concerned that its recommendation may be burdensome, so in the interest of 
addressing the Companies’ concerns while still providing a mechanism for the 
Commission to derive a correct revenue requirement regardless of the adjustments 
adopted in the resulting rate order, Staff proposes a modification to its recommendation.  
Specifically, in the alternative to providing a full quantification as described in Staff’s 
IBR, the Companies should be required to provide a narrative description with 
illustrative calculations that would provide instructions for the Commission to calculate 
the impact of the Companies’ proposed position (i.e. inclusion of an NOL) on current 
and deferred income taxes associated with each pending adjustment, should the 
Commission adopt affected adjustments to that the Companies contest.  Staff further 
would not expect the Companies to calculate CWC effects for changes in all pending 
adjustments in a rate case, as it is common Commission practice for the Final Order to 
adopt a revenue requirement that calculates CWC based on the final conclusions of 
such order.  Staff’s recommendation could be implemented by the Commission through 
the inclusion of a Findings and Ordering paragraph in the Order on Rehearing as 
follows: 

(x)  In future general rate proceedings, the Companies shall provide for 
the record a full quantification of the impacts of any net operating loss on 
all pending adjustments.  In the alternate, the Companies shall provide a 
narrative description with illustrative calculations that would provide 
instructions for the Commission to calculate the impact of the NOL on 
current and deferred income taxes associated with each pending 
adjustment. 

 The Companies further suggest that Staff’s “new requirement” is unfair unless 
applied to all utilities and to Staff and intervenor adjustment proposals as well.  (NS-
PGL IBR, 5.)  The Companies’ concern that Staff’s recommendation is unfair is 
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unfounded.  Furthermore, Staff states that the Companies’ suggestion is both 
unnecessary and prohibited.  Since this proceeding concerns only the Companies 
rather than all utilities as in a rulemaking, the conclusions of the Final Order cannot 
apply universally.  However, such prohibition is moot as Staff’s recommendation is 
specific to correct the procedural and evidentiary issue arising from the NOL in the 
Companies’ case.  (Staff IBR, 3-4.)  Staff’s recommendation is reasonable, will result in 
an improved process in future rate cases of the Companies, and should be adopted by 
the Commission. 

B. 2012 NOL 

Staff also presented Staff Ex. 26.2, Appendices A and B, based on the 
Companies’ responses to ACC 2.02 (NS-PGL Ex. 54.1N and 54.1P), which do not 
include the 2012 NOL in rate base.  Staff’s position on this issue is unchanged from that 
set forth in Staff’s Reply Brief in the original proceeding. (Staff RB, 35.)  The timing of 
the inclusion of the 2012 and 2013 NOLs has complicated this issue.  Staff recognizes 
that the American Taxpayer Relief Act of 2012 was not enacted until January 2013. 
(NS-PGL IB, 57.)  This was a factor in Staff’s original acceptance of the Companies’ 
surrebuttal adjustment.  However, after further reflection upon the lack of evidence 
supporting the 2012 NOL, combined with only the Companies’ blanket conclusions 
about what might happen if their 2012 NOL is not included in rate base, Staff  changed 
its position in Reply Brief in the original proceeding.  Staff agrees with the AG that the 
Companies have not met their burden of proof to explain the existence of the 2012 NOL 
by simply citing the enactment of the American Taxpayer Relief Act of 2012 in January 
of 2013.  (AG Petition for Rehearing, 12, citing AG IB.)  As the only new information on 
this topic in Rehearing does not aid the Companies, Staff maintains its position on 
Reply Briefs that the Companies have not supported the 2012 NOLs in evidence.  The 
Companies rely only on blanket threats to the Commission of what they think might 
happen if the 2012 NOLs are not approved.   

Setting aside, arguendo, that the existence of the 2012 NOL is supported in the 
record, the Companies have never demonstrated in evidence the clear consequence of 
this decision.  Instead, the Commission is simply asked to accept the Companies’ 
threats that “[f]ailure to reflect known 2012 or 2013 NOLs in this proceeding may cause 
a violation of the normalization rules.” (NS-PGL RB, 57, emphasis added.)  This 
conclusion without evidence begs the questions, how exactly will the normalization rules 
be violated?  Which sections of the Internal Revenue Service (“IRS”) Code will be 
violated?  Have the Companies sought an IRS Private Letter Ruling for guidance?  If 
not, why not, as the Companies indicate that the matter is so ominous.  The Companies’ 
Notification to the IRS concerns only the computational errors, not inquiry of the impact 
of any change on the 2012 NOL position in Rehearing. (NS-PGL Ex. 54.2: 5-9.)   

The Companies admit that they have had “a very limited history of interaction 
with the IRS regarding normalization.” (Staff Cross Ex. 1 on Rehearing.)  The 
Companies know of only three utilities that had normalization violations.  The violations 
occurred in 1978, and were related to the same commission decision.  All three utilities 
were allowed to pay the Treasury for a tax amount equal to the benefits that had been 
flowed through, and then were allowed to continue normalized tax accounting in rates.  
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(Staff Cross Ex. 2 on Rehearing.)  It is difficult to argue that three related IRS actions on 
tax normalization violations in 1978 are controlling for the Commission’s decision today 
- thirty-five years later - without substantial supporting evidence by the Companies.  The 
Companies’ position appears to be solely based upon what they think might happen. 
The Commission conclusion, though, must be based on more than that. 

III. CONCLUSION 

Staff respectfully requests that the Illinois Commerce Commission accept Staff’s 
recommendations to approve the schedules in Staff Exhibit 26.2 and adopt Staff’s 
recommended Findings and Orderings paragraph stated above in this consolidated 
docket.  
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