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COMMONWEALTH EDISON COMPANY’S REPLY IN SUPPORT 
OF ITS MOTION TO COMPEL THE AG TO RESPOND TO DISCOVERY 

Commonwealth Edison Company (“ComEd”), under Sections 190 of the Rules of 

Practice of the Illinois Commerce Commission (“Commission”), 83 Ill. Adm. Code §§ 200.190, 

submits this Reply in support of its Motion to Compel the Illinois Attorney General (“AG”) to 

Respond to Discovery (“Motion to Compel” or “Motion”).1 

A key issue in this case is whether ComEd’s right to recover its reconciliation balance 

with “interest calculated at a rate equal to the utility’s weighted average cost of capital approved 

by the Commission for the prior rate year ...” (220 ILCS 5/16-108.5(d)(1)) includes tax costs.  As 

part of that debate, past practices with respect to such tax costs are at issue: 

 Witnesses for parties including the AG dispute whether, after Public Act (“PA”) 

98-0018, ComEd’s EIMA reconciliation can recover tax costs in the same way as 

revenue requirements have for decades: via “gross up” of the WACC.  E.g., Brosch, 

Dir., AG Ex. 1.0 REV., 6:125 – 7:149; Bridal Dir., Staff Ex. 1.0, 4:80 – 5:109; Bridal 

Reb., Staff Ex. 2.0, 2:38 – 3:57; Bridal Sur., Staff Ex. 3.0, 2:34 – 3:52.   

                                                 
1  ComEd filed the Motion to Compel with the Commission on October 24.  Despite the AG’s odd claim 

that ComEd did not officially file the Motion the eDocket system shows that ComEd’s Motion was duly filed on that 
date.  See Opposition of the People of the State of Illinois to Commonwealth Edison Company’s Motion to Compel 
(“AG Resp.”) at 1, fn. 1.  Attachment A hereto is screenshot from that system.   
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 Witnesses for parties again including the AG, try to fashion precedent out of 

ComEd’s not seeking to recover analogous taxes in two prior cases.  See, e.g., Bridal 

Dir., Staff Ex. 1.0, 3:59-67; Brosch Dir., AG Ex. 1.0 REV., 4:88 – 5:95. 

Despite grossing-up tax costs being at the core of this case, and despite ComEd’s and AG 

testimony debating that issue, the AG refuses still to respond to a data request asking whether the 

AG or its experts are aware of the Commission ever “establishing a test year revenue 

requirement for an electric, water, or gas utility that did not include a tax gross up of capital costs 

as part of the calculation of the net revenue requirement?”  See Data Request ComEdAG 2.03, 

Motion, Att. A.  The AG’s objections are groundless, and wrongly confuse the AG’s own 

position on the merits with the bounds of discovery.  The AG should answer this simple, direct 

question. 

Claimed Vagueness / Overbreadth.  The AG claims that ComEd’s data request 

inquiring whether the AG or its “expert” witnesses are aware of any final Order of the 

Commission establishing a test year revenue requirement “that did not include a tax gross up of 

capital costs as part of the calculation of the net revenue requirement” is “impermissibly vague 

and overbroad.”  AG Resp. at 1.  The AG’s alleged inability to understand these words is 

selective and meritless.  The AG had no difficulty understanding and pleading in ICC Docket 

No. 13-0511 that the ComEd rate formula now under investigation in this Docket contained “an 

unauthorized adjustment to the weighted average cost of capital (“WACC”) interest rate to gross 

it up for taxes ….”  People v. Commonwealth Edison Co., ICC Docket No. 13-0511, Verified 

Petition at ¶ 2.  Similarly, AG witness Brosch had no difficulty in testimony in this Docket 

responding to questions about the “weighted average cost of capital return on [ComEd’s] rate 
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base that is also grossed up for taxes ….”  Brosch Reb., AG Ex. 3.0, 5:101-02.  There is nothing 

vague in ComEd’s language, which mirrors the AG’s own words.   

The AG also complains because capital costs “typically consist of both the debt and 

equity components of the WACC” (AG Resp. at 2), a fact no one doubts, and that in no way 

makes the question vague.  The data request asks whether the AG is aware of any Commission 

final Order establishing a test year revenue requirement that did not include a tax gross up of 

capital costs as part of the calculation of the net revenue requirement.  Of course, grossing up the 

equity component to account for taxes does mathematically gross up the overall WACC, as 

witnesses including Mr. Brosch testified.  Indeed, that is exactly how that the tax “gross up” 

provision in ComEd’s approved formula rate operates.2  Moreover, the AG could readily have 

answered that the Commission universally grosses up the equity component of before-tax 

WACC, but not the debt.  It did not.  In no event, however, does that make the original question 

vague or overbroad.   

Claimed Irrelevance.  The AG “agree[s] that discovery rules contemplate a liberal 

standard of relevance,” yet claims the data request seeks irrelevant information because “it is 

unclear what is meant by ‘a tax gross up of capital costs’” and because the “request as worded is 

clearly not the same as the point raised in ComEd witness Christine Brinkman’s Direct 

Testimony on the issue.”  AG Resp. at 2, 3.  Neither of these arguments relate to relevance.   

As stated in ComEd’s Motion, Illinois law defines “relevant evidence” as “evidence 

having any tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without the evidence.  

See Ill. R. Evid. 401; see also Motion at 2.  There is no requirement that data requests must 
                                                 

2  Ms. Brinkman’s testimony addressing how WACC is grossed up clearly highlights this issue, discussing 
the process by which “ComEd’s approved rate formula ‘grosses up’ the equity component of the WACC for the 
resulting income tax costs.”  Brinkman Dir., ComEd Ex. 1.0 CORR., 13:268-69.   
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“raise the same point” as testimony, even if the AG was correct about the point ComEd’s 

testimony raised.3  Moreover, the AG’s claim fares no better as a relevance objection than it does 

as a vagueness objection.  A central issue in this case is tax cost recovery, and the AG and others 

object to ComEd recovering its tax costs through the same type of WACC gross-up as has been 

used for decades.  The question ComEd asked is certainly relevant to that issue.  

Moreover, AG witnesses affirmatively raised the rationale that ComEd’s application of a 

gross up factor to its WACC in order to take into account income tax effects “is the same 

principle that applies to the income tax gross-up that is applied to ComEd’s after tax return on rate 

base.”  Brosch Dir., AG Ex. 1.0, 7:130-1.  The AG cannot object to discovery on an argument raised 

by its witness.  Surely, ComEd is entitled to fully explore the knowledge and basis for the AG’s 

testimony concerning this proposition, including the knowledge of the AG and the witness as to 

whether this principle is universally applied in developing net revenue requirements.  

Lastly, the AG argues again that ComEd’s data request is irrelevant based on its own 

view of the case.  See Response at 3-4 (“the People nevertheless still believe that comparison is 

irrelevant…”).  Putting aside the fact that the AG’s own witness discusses the issue, the AG is 

clearly prohibited from making an irrelevance objection on the grounds that it does not agree 

                                                 
3  The AG is not correct, and continues to conflate and confuse how a utility’s cost of capital is grossed up 

for tax effects with whether it is grossed up for tax effects.  Mr. Brinkman’s testimony contains a clear reference to 
the need to gross up WACC for tax effects: 

Q. Why does the rate formula need to “gross up” the WACC-based interest rate in order to 
recover its costs of financing the reconciliation balance? 

A. The gross up accounts for taxes that will need to be paid as a result of the cash collected for the 
reconciliation. The revenue that ComEd receives for the interest on the reconciliation balance is 
subject to income taxes and must be recovered. Recognizing these tax costs is often referred to as 
“grossing up” for income taxes. If ComEd did not gross up the WACC-based interest rate for taxes, 
ComEd could not recover or refund its carrying costs related to the reconciliation. 

Brinkman Dir., ComEd Ex. 1.0 CORR., 14:279-86.  Citing to other testimony explaining how ComEd’s formula rate 
grosses up WACC for tax effects does nothing to aid the AG’s relevance contention. 
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with ComEd’s view of the case.  Motion at 3.  ComEd’s data request is relevant to ComEd’s 

“claim or defense,” as permitted by Illinois Supreme Court rules.  See S. Ct. R. 201(b)(1). 

Claimed Need for Research / Investigation.  The data request asks about the present 

knowledge of the AG and its witnesses regarding a topic on which the AG’s witnesses testify.  

That is what “aware” means:  “having knowledge; conscious; cognizant.”4  The data request 

does not ask the AG to perform research, nor even whether the AG and its witnesses have 

conducted any research.  ComEd reconfirmed that in the Rule 201 conference, and in its Motion 

ComEd reconfirmed it sought no research or investigation.  There is nothing odd or improper 

about a data request asking about a party’s or witnesses’ knowledge.  It is too late to continue to 

argue that this data request does anything else.     

Claimed Harassment.  Discovery is permitted by the Illinois Supreme Court Rules and 

the rules of the Commission.  See S. Ct. R. 201(b)(1) (“…a party may obtain by discovery full 

disclosure regarding any matter relevant to the subject matter involved in the pending action…”); 

83 Ill. Adm. Code 200.340 (“It is the policy of the Commission to obtain full disclosure of all 

relevant and material facts to a proceeding”).  ComEd served a total of 19 data requests, 

including two prompted by the AG’s own refusal to answer earlier requests (in the FRU case, 

ComEd received more than three times that number of sets of data requests).  After the AG 

objected to 11 of the 12 data requests in ComEd’s second set, and completely refused to answer 

three, ComEd timely conducted a Rule 201(k) conference.  ComEd then filed a Motion 

concerning a single data request only after the AG refused to respond at all concerning its own 

awareness of facts concerning a subject on which its own witness testified.  The AG claims 

ComEd’s behavior “borders on harassment.”  AG Resp. at 5.  The facts show the opposite.   

                                                 
4  See, e.g., http://dictionary.reference.com/browse/aware. 
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In an attempt to obtain lawful discovery, ComEd has followed every procedural step and 

rule.  The data request seeks relevant evidence and the objections are baseless.  The AG should 

be ordered to respond to Data Request 2.03 without objection.  

Dated:  October 29, 2013 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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