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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
RESPONSE IN OPPOSITION TO THE ILLINOIS LANDOWNERS ALLIANCE’S 

MOTION TO STRIKE PORTIONS OF STAFF’S RESPONSE  
TO ILA’S RESPONSE TO ALJ’S RULING OF SEPTEMBER 17, 2013 

 

Pursuant to Section 200.190 of the Commission’s Rules of Practice, 83 Ill. Adm. 

Code 200.190, the Staff of the Illinois Commerce Commission (“Staff”), by and through 

its undersigned attorneys hereby submits this Response (“Staff Response”) in 

Opposition to the Illinois Landowners Alliance, NFP’s (“ILA”) Motion to Strike Portions of 

Staff’s October 15, 2013 Response (“Staff October 15 Response”) to ILA’s October 1, 

2013 Response (“ILA October 1 Response”) to the Administrative Law Judge’s (“ALJ”) 

Ruling of September 17, 2013 (“September 17 Ruling”) filed October 16, 2013 (“ILA 
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Motion to Strike”) in the above-captioned docket.  Staff opposes the ILA Motion to Strike 

as the Staff October 15 Response, including paragraphs 10-19, is wholly within the 

scope of the ALJ’s October 3, 2013 Ruling (“October 3 Ruling”) allowing any responses 

to the ILA October 1 Response, and the language in the paragraphs at issue responds 

directly to assertions made by ILA in its ILA October 1 Response as shown herein.  In 

support of this Staff Response, Staff states as follows: 

1. On September 17, 2013, the ALJ issued the September 17 Ruling, providing ILA 

with an opportunity to clarify its Renewed Motion to Compel the Commission to Consult 

with the Illinois Department of Natural Resources (“IDNR”) filed on July 12, 2013 (“ILA 

Motion to Compel”).  The ALJ provided ILA 14 days to file either a response to the 

September 17 Ruling or an amended motion. 

2. On October 1, 2013, ILA filed the ILA October 1 Response to the September 17 

Ruling.  In so doing, ILA reiterated its position that “the Illinois Endangered Species 

[Protection] Act [sic][(“IESPA”) or (“IESA”)] and the Illinois Natural Areas Preservation 

Act [(“INAPA”)] require the ‘agency’ to consult with the IDNR” and that “[w]ithin those 

statutes, and their regulations, it is mandated that some part of the Commission engage 

in consultation with the IDNR.”  (ILA October 1 Response, 2 (emphasis added).)  ILA 

also acknowledged in its ILA October 1 Response that “consultation is only required 

when the Commission is authorizing a project that falls within one of the pertinent Act.”  

Id., at 4 (emphasis added). 

3. On October 3, 2013, the ALJ issued the October 3 Ruling, a Notice of ALJ 

Scheduling Ruling, stating specifically that “[t]he due date for the filing of any responses 
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to the Illinois Landowners Alliance’s Response filed October 1, 2013 is October 15, 

2013.” Id. (emphasis added).    

4. On October 15, 2013, Staff filed its Staff October 15 Response to the ILA 

October 1 Response.   

5. On October 16, 2013, ILA filed the ILA Motion to Strike, moving to strike 

paragraphs 10-19 of the Staff October 15 Response. 

6. It is disingenuous for ILA to object to Staff responding to the very assertions 

made in the ILA October 1 Response itself.  As pointed out above, ILA stated in its ILA 

October 1 Response that the IESA and the INAPA “require the ‘agency’ to consult with 

the IDNR.” (ILA October 1 Response, 2, noted at Staff October 15 Response, ¶14.)  ILA 

further stated that within those statutes and their regulations, it is mandated that some 

part of the Commission engage in consultation with the IDNR (Id.), and acknowledged 

that “consultation is only required when the Commission is authorizing a project that 

falls within one of the pertinent Acts.”  (ILA October 1 Response, 4 (emphasis added).)  

The Staff October 15 Response is, therefore, responsive and necessary to clarify all of 

these misstatements, as it analyzes the relevant case law and demonstrates the frivolity 

of and the significant flaws in the ILA’s position.  At a minimum, it must be clarified that 

in fact neither of the pertinent statutory provisions at issue in this proceeding - Sections 

8-406 and 8-503 of the Pubic Utilities Act (“Act”), 220 ILCS 5/8-406; 220 ILCS 5/8-503, - 

require the Commission to consult with any other state agency, including IDNR, when 

determining whether to grant a certificate of public convenience and necessity. (Staff 

October 15 Response, ¶¶ 10, 11.)  It is appropriate, therefore, for Staff to respond to 

these continued ILA reassertions contained in the ILA October 1 Response.   
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7. In its ILA October 1 Response, for example, ILA suggested that “Commission 

authorization” should be assumed as a fact.  (ILA October 1 Response, 4.)  Because 

ILA raised the issue of Commission authorization (ILA October 1 Response, 4.), and 

appears to have made an assumption that an authorization has in fact occurred, Staff 

believes it is entirely proper to demonstrate that “authorization” as interpreted by the 

courts has not occurred here and to provide the rationale for that position.  (Staff 

October 15 Response, ¶¶15-18.)  Indeed, by relying upon an abstract hypothetical and 

asserting that such an authorization should be assumed, ILA has essentially conceded 

that it is attempting to compel consultation by assuming something that is both unripe 

and contrary to the law.  See, Peoples Energy Corporation v. ICC, 142 Ill.App.3d 917, 

934 (1st Dist. 1986) (court found issue to be fit for judicial decision and, therefore, ripe, 

when it was clearly defined, not abstract or hypothetical); See also, Northern Illinois Gas 

Company, 1997 WL 33772333, ICC Docket No. 97-0526  (December 8, 1997) 

(Commission does not order action that is contrary to law); Re Central Illinois Light 

Company, 192 P.U.R.4th 371 (March 10, 1999) (Commission may order action that is 

not contrary to law).  Staff explained that the law requires an agency to consult with 

IDNR when it “authorizes, funds or carries out” the project.  McHenry County Defenders, 

Inc. v. City of Harvard, 384 Ill. App. 3d 265, at 270 (hereinafter, “McHenry County”).  As 

explained, the Commission is clearly not “funding” or “carrying out” the proposed project 

at issue here, and the Commission is not “authorizing” RICL’s proposed project, 

according to the case law. (Staff July 26 Response, ¶ 12.)   

8. Staff further responded to clarify that the proper analytical approach regarding 

the term “authorized,” particularly as used in Section 17 of the INAPA, is indicative of 
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why ILA’s Motion to Compel should be denied.  The Illinois Appellate Court determined 

that because of the legislature’s use of the word “planning” in the preface of Section 17 

of the INAPA, the broad dictionary definition of “authorize” was insufficient.  Pierce 

Downer’s Heritage Alliance v. Village of Downers Grove, 302 Ill.App.3d 286, at 297 (2nd 

Dist. 1998) (hereinafter, “Pierce Downer’s”).  The word “planning” requires that the 

public agency or municipality had a role in forming the scheme of the program – actively 

participating in the action with a direct role in:  (1) planning, (2) designing, (3) funding, 

(4) constructing or (5) carrying out the action. Id. The court further determined that “[a] 

municipality's role in enforcing its zoning ordinances or in granting approval to a 

proposed amendment to a planned development on private property does not rise to 

this requisite level of active participation.” Id.   

9. This is a critical point.  As explained in the Staff October 15 Response, as well as 

the earlier Staff July 26, 2013, response to the ILA Motion to Compel, the Commission’s 

review of a petition under Sections 8-406 and 8-503 of the Act does not rise to the level 

of “authoriz[ation]” required by both Pierce Downer’s and McHenry County .  The 

Commission has no involvement in the planning, designing, funding, constructing or 

carrying out RICL’s proposed transmission line.  Further, the Commission had no 

involvement similar to that of the city in McHenry County, where the City of Harvard 

(“City”) was actively involved in the initial stages of planning the gravel mine at issue, 

which in turn affected the City’s original plans for the land.  The City was also involved 

in negotiations for the annexation agreement and rezoned the property to allow for the 

operation of the mine.  It was this type of active participation and influencing of the 
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planning of the mine at early stages that met the more stringent definition of 

“authorization” set forth by the court in Pierce Downer’s.  See McHenry County, at 277.   

10. Based on this distinction requiring active participation and influence in early 

planning stages, the Commission clearly has not, nor could it ever, “authorize” RICL’s 

project as described in the IESA and the INAPA, and thus cannot be compelled to 

consult with the IDNR.  This clarification is certainly within the scope of a proper 

response to ILA’s assertion on page 4 of its ILA October 1 Response and its faulty 

assumption that a Commission authorization as delineated under the law has taken 

place here.  This information is critical to clarify the record, addresses matters properly 

before the Commission, and is within the bounds of Illinois law and the rules of this 

Commission.  Therefore, it is properly responsive and should not be stricken.  See 

Citizens Utilities Company of Illinois, ICC Order Docket No. 84-0237, 1984 WL 922139 

(October 30, 1984) (Commission denied motion to strike where testimony addressed 

matters properly before the Commission); Illinois Power Company, ICC Order Docket 

No. 89-0276, 113 P.U.R.4th 106 (June 6, 1990) (Commission denied motion to strike 

where testimony was within the bounds of testimony and clearly within the bounds of 

Illinois law and the rules of this Commission).  

11. It is also appropriate for Staff to respond to ILA’s assertion that the consultation 

process is nothing more than pro forma.  (ILA October 1 Response, 2 (“requiring only a 

single page to be completed.”))  ILA speaks breezily of a consultation process being 

“easy,” “relatively simple” and “straight forward.” (ILA October Response, 2.)  Yet ILA 

also acknowledges that Staff is already considering routing and other environmental 

information in the docket.  (ILA October Response, 3.)  ILA neglected to point out, 
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however, that these two processes could conflict.  It is appropriate, therefore, to explain 

and respond in order to clarify that in fact Staff does not agree that the process would 

merely require checking off boxes on a form, and that Staff already has a regulatory 

process in place and routinely considers the environmental impacts on proposed 

projects as well as any evidence parties have presented in the record. (Staff October 15 

Response, ¶19.)  Additional burdens imposed upon Staff are not necessarily easy and 

straight forward.   

12. The regulations cited by ILA itself indicate that the process is intricate and that 

the agency authorizations and actions contemplated by the IESPA and INAPA are those 

initiated by the agency itself, not those planned and undertaken by regulated utilities 

subject to Commission oversight as is the case here. 17 Ill. Adm. Code 1075-40.  The 

report requests, for example, the name and address of the “agency proposing the 

action,” suggesting the Commission has somehow already approved and endorses the 

project, as well as the “starting and ending dates of the proposed action,” information 

that the Commission would not necessarily even have control over as it is, of course, 

the applicant that would be building any resulting project, not the Commission.  This 

front-loaded approach would seem to contradict the Commission’s administrative 

process.  

13. The regulations would impose a burden on the agency to undertake a lengthy 

two phase process.  First, it must provide an Agency Action Report with specificity about 

a proposed project.  This would be difficult to undertake while Staff is still in the process 

of conducting its own regulatory assessment.  The agency must then wait 30 days for a 

determination from IDNR as to “whether a valid record of occurrence for a listed species 
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or a Natural Area exists within the vicinity of the proposed action.”  17 Ill. Adm. Code 

1075-40(b).  Then, if a listed species or a Natural Area is identified within the vicinity of 

the project, the agency must complete an additional “Detailed Action Report.” Id.  Under 

the regulations, the agency would be required to “provide background information on 

the listed species or Natural Area present” and to analyze the “direct and indirect effects 

of the proposed action on the listed species and its essential habitat or on the Natural 

Area including cumulative effects.” 17 Ill. Adm. Code 1075-40(d).  These matters require 

expertise that is beyond the scope of Commission authority.  Then, assuming that it 

could obtain IDNR assistance with such expertise, once that analysis is completed, the 

Commission would be forced to await a “biological opinion” from the IDNR which would 

take an additional 60 days. Id.   

14. For all these reasons, it is important for Staff to respond that Staff already 

routinely recognizes the protection of nature preserves, buffer areas and registered 

areas in its regulatory process in order to avoid recommending any action that would 

adversely affect them. (Staff October 15 Response, ¶19; Staff January 23, 2013 

Response to ILA Amended Motion, ¶ 4.)  In particular, it is responsive to show that Staff 

routinely inquires of the utility applicant during discovery whether the utility has 

completed the Endangered Species Consultation Process with the IDNR as well as 

required under Chapter 17 of the Illinois Administrative Code 1075, 520 ILCS 10/11 – 

IESA and 525 ILCS 30/17 – INAPA.  The IDNR has an opportunity to be heard in this 

process; it may participate in any Commission proceeding as a party or may submit 

comments or reports at any time.  These clarifications in the record are critical to the 
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decision maker on this question and are, therefore, properly within the scope of the Staff 

October 15 Response. 

15. Moreover, with respect to process, given that the ILA Motion to Compel the 

Commission to consult with IDNR is the underlying matter at issue here, and the ILA’s 

continued failure to address Staff’s point that a motion to compel is simply not allowed 

by law, Staff believes that it is entirely proper to reiterate this point in its Staff October 

15 Response.  (Staff October 15 Response, ¶¶12, 13.)  This is entirely pertinent to the 

process inquiry at issue here.  Under the IESA, for example, the consultation process 

policy is “enforceable only by writ of mandamus”.  520 ILCS 10/11(b)(emphasis added).  

A writ of mandamus is an extraordinary remedy requiring equitable powers.  The 

Commission is a creature of statute and only possesses those rights which have been 

granted to it from the General Assembly.  Business and Professional People for the 

Public Interest v. Illinois Commerce Comm'n, 136 Ill. 2d 192, 201, 243 (1990).  The 

Commission does not possess equitable powers.  See River Bend Industrial Center, 

LLC v. MidAmerican Energy Company, ICC Final Order Docket No. 02-0735, 4 (May 

21, 2003)( “[t]his Commission does not have the equitable powers of the judiciary.”)  

Staff’s position, therefore, that the ILA Motion to Compel must be dismissed, is properly 

within the scope of the Staff October 15 Response and this should be reflected in the 

record.   

16. Finally, where any question exists regarding information in the record, the 

Commission has long stated that it will err on the side of thoroughness and 

completeness of the record. Re Commonwealth Edison Company, 90 P.U.R. 4th 225, at 

268, ICC Order Docket No. 83-0537 (Feb. 3, 1988).  The evidentiary record should be 

9 
 



complete for all issues that are reasonably and timely presented.  Commonwealth 

Edison Company, 1985 WL 1095196, slip op., at 51, ICC Order Docket No. 83-0537 

(October 28, 1985).  The record in this proceeding must support the Commission's 

determination.  220 ILCS 5/10-103 (requiring any and every decision of the Commission 

to be based exclusively on the record for decision in the case); See Commonwealth 

Edison Co., 224 P.U.R.4th 357, at 394, ICC Final Order Docket No. 01-0423 (March 28, 

2003.) (Commission must base its decision exclusively on the record).  The Staff 

October 15 Response in its entirety, therefore, is necessary and appropriate to clarify, 

correct and complete the record, and paragraphs 10-19 should not be stricken. 

WHEREFORE, for the foregoing reasons, Staff respectfully requests that the 

Commission deny the ILA Motion to Strike Portions of Staff’s Response to ILA’s 

Response to ALJ’s Ruling of September 17, 2013, for the reasons described above.  

Paragraphs 10 through 19 of the Staff October 15 Response are properly within the 

scope of the October 3 Ruling allowing for any responses and will assist the 

Commission by clarifying, correcting and completing the record. 

    Respectfully submitted, 
 

___________________________ 
Staff Counsel 
Illinois Commerce Commission 

 
CHRISTINE F. ERICSON 
JESSICA L. CARDONI 
JAMES OLIVERO 
MATTHEW HARVEY 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL 60601-3104 
Phone: (312) 793-2877 
Fax: (312) 793-1556 
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