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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

ILLINOIS COMMERCE COMMISSION  )     

 On Its Own Motion     ) 

        ) Docket No. 13-0553 

v.      )  

        ) 

COMMONWEALTH EDISON COMPANY  ) 

Investigation of tariffs approved in    ) 

Docket No. 13-0386      ) 

 

 

OPPOSITION OF THE PEOPLE OF THE STATE OF ILLINOIS 

 TO COMMONWEALTH EDISON COMPANY’S MOTION TO COMPEL 

 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People” or “AG”), hereby file their Opposition to Commonwealth Edison 

Company’s (“ComEd”) Motion to Compel, served on the People on October 24, 2013
1
.  As 

discussed below, ComEd served an impermissibly vague data request that also sought irrelevant 

information.  Notwithstanding these problems, the request also assumes investigation and 

research by the People that has not occurred.  The Commission’s rules regarding discovery do 

not authorize another party to conduct investigation and research.  ComEd can conduct its own 

research, particularly since it relates to a position being espoused by its own witnesses – not AG 

witnesses.  The People acted within their rights under Illinois law and the Commission’s rules in 

objecting to responding to such a request.  The Commission should deny ComEd’s trivial, ill-

advised Motion to Compel.   

ComEd’s Request Is Impermissibly Vague and Overbroad 

On October 18, 2013, ComEd served the following data request on the AG: 

                                                           
1
 It appears that the ComEd Motion was never officially filed with the Commission.  A review of the ICC’s eDocket 

shows no such filing. 
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ComEd→AG 2.03: Are you aware of any final order of the 

Illinois Commerce Commission establishing a test year revenue 

requirement for an electric, water, or gas utility that did not include 

a tax gross up of capital costs as part of the calculation of the net 

revenue requirement? If your answer is anything other than an 

unqualified, “No,” please identify all such decisions by Docket 

number, case title, and date of the final order. 

 

On October 21, 2013, the AG filed a response that included an objection.  Specifically, the 

People stated: 

The People of the State of Illinois object to this data request to the 

extent it requires the People of the State of Illinois to undertake 

legal research, legal analyses or provide legal conclusions.  The 

People of the State of Illinois also object to this data request to the 

extent it seeks documents or information not collected or 

maintained by the People of the State of Illinois or their agents or 

representatives in the normal course of business including, but not 

limited to, documents or information that would require special 

investigation or studies.  In addition, the question is irrelevant, 

overbroad unduly burdensome and/or not calculated to lead to the 

discovery of admissible evidence. 

 

ComEd’s request is overbroad and vague.  It is unclear what is meant by “a tax gross up of 

capital costs” as used in the request.  "Capital costs" typically consist of both the debt and equity 

components of the WACC.  Interest paid on the debt component is income tax deductible, and 

thus requires no "gross up" for income taxes.  The question posed, in sum, is vague. 

Accordingly, it is unclear what orders of the Commission would reflect the premise 

presented in the data request.  As a result, the request is overbroad and, as a result, vague.  The 

AG is objection is, thus, valid. 

ComEd’s Request Seeks Irrelevant Information 

 In its Motion, ComEd claims that the standard of relevance in discovery is liberal and 

that, contrary to the AG response, the request seeks relevant information.  Motion at 2.   While 

the People agree that discovery rules contemplate a liberal standard of relevance, the People 
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stand by their relevance objection on this particular data request.  As noted above, it is unclear 

what is meant by “a tax gross up of capital costs.”   In fact, "capital costs" typically consist of 

both the debt and equity components of the WACC, and interest paid on the debt component is 

income tax deductible, and thus requires no "gross up" for income taxes.    

ComEd provides, an inkling of what it apparently meant by that reference in its Motion, 

when it opines that its gross up of the WACC interest rate applied to the reconciliation under-

recovery that is under investigation in this proceeding is “just as allowed WACCs applied to rate 

base have traditionally been ‘grossed up’ for taxes for decades.”  ComEd Motion at 2.  But that 

premise for the question – one that the AG believes is both wrong and irrelevant – is not offered 

as such in the ComEd data request in question.  Again, that question asks for an investigation by 

the AG of orders that “did not include a tax gross up of capital costs as part of the calculation of 

the net revenue requirement.”  ComEd DR 2.03.  That request as worded is clearly not the same 

as the point raised in ComEd witness Christine Brinkman’s Direct Testimony on the issue, 

wherein she states, “ComEd’s approved rate formula “grosses up” the equity component of the 

WACC for the resulting income tax costs in the same fashion as WACC is traditionally grossed 

up when it is used as the cost of financing rate base.”  ComEd Ex. 1.0 at 13.   

Moreover, if the People are to assume that what ComEd was really seeking was an 

investigation of orders that reflect the grossing up for income taxes of the equity component of 

the weighted average cost of capital applied to rate base – a gross up that ComEd claims is 

somehow analogous to their decision to gross up the WACC applied to the reconciliation under-

recovery – the People nevertheless still believe that comparison is irrelevant
2
, and should not be 

                                                           
2
 The People object to ComEd’s recounting of the discovery conference conversation that took place between the 

undersigned and Mr. Rippie in paragraph 6 of its Motion as an accurate representation of what was stated as the 

basis for not responding to the discovery question at issue.  Counsel for the People did not say we were not 

answering the question because “under its view of the case ComEd should lose regardless.”  ComEd Motion at 3.  
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a subject of special investigation or examination by the People and its witnesses.  The weighted 

average costs of capital return on rate base that is allowed the utility in determining formula rate 

revenue requirements is not “interest” but rather reflects a blend of interest cost recovery and an 

opportunity to earn an authorized level of net income equal to the weighted cost of capital 

applied to rate base.  In contrast, the reconciliation balance is required to earn only an interest 

allowance and not a rate base return factored up for income tax allowances.   

For these reasons, too, the Motion should be denied. 

ComEd’s Claim That A Yes Or No Answer Will Suffice Is Presumptive, And Should Be 

Rejected.  

 

 Finally, ComEd claims that its question as to whether the AG is “aware” of any ICC 

Order requires no kind of special investigation or research, and that a simple “yes” or “no” 

answer will suffice in responding to the vague question posed.  That game of semantics should 

be rejected by the Commission. 

 In fact, whether a party is “aware” of a particular Commission order – albeit one that is 

vaguely defined – requires thought, review of past cases and special investigation. Is “aware” the 

same as “to know”?  Can someone be “aware” of a general concept but not “aware” of how it 

relates to a particular situation?  Such an inquiry is too vague to be considered a legitimate 

subject of discovery.  Moreover, as noted above, ComEd’s request, now clarified in its Motion to 

Compel, asks the AG to, in effect, conduct the legal research that supports its view of the case.  

Under the most liberal view of discovery, it is not an opposing party’s job to conduct an 

investigation of law (in this case, an investigation of ICC orders) that supports an opposing 

                                                                                                                                                                                           
Counsel for the People stated that we reject ComEd’s view that grossing up rate base for tax impacts in an overall 

revenue requirement calculation was analogous to grossing up WACC on a reconciliation under-recovery.  Counsel 

for the People stated that if ComEd believes it is analogous, which clearly it does, then ComEd – not the People – 

can and should conduct the requested investigation of Commission orders that ComEd believes is so relevant.  The 

OAG, however, is under no obligation to do so. 
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party’s view of the case.  ComEd’s request is akin to a party in a civil proceeding asking the 

party’s opponent whether they are aware of any case law that does not support the asking party’s 

point of view.  The AG quite clearly is under no requirement to answer such a question – even it 

if had been clearly worded.  That objection remains, too, if the AG is asked whether it is “aware 

of” any case law (ICC orders) that do not support ComEd’s view of the case. 

Moreover, under Commission Rules of Practice, “It is the policy of the Commission not 

to permit requests for information, depositions, or other discovery whose primary effect is 

harassment or which will delay the proceeding in a manner which prejudices any party or the 

Commission, or which will disrupt the proceeding.”  83 Ill.Admin.Code Part 200.340.  ComEd’s 

eleventh-hour attempt to cobble together an argument based on what legal research the AG is 

“aware of” or what research the AG did or did not perform as it relates to ComEd’s view of the 

reconciliation under-recovery interest calculation issue – is hardly relevant to the testimony 

provided by AG witness Brosch.  ComEd’s insistence that the AG answer its ambiguously and 

awkwardly worded request for legal research borders on harassment. 

For this reason, too, ComEd’s Motion should be denied.  
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Conclusion  

 WHEREFORE, the People of the State of Illinois urge the Commission to deny ComEd’s 

Motion to Compel. 

 

Respectfully submitted, 

 

The People of the State of Illinois 

by LISA MADIGAN, Attorney General 

 
Senior Assistant Attorney General 

Public Utilities Bureau 

100 W. Randolph St., 11th Floor 

Chicago, IL 60601 

Telephone (312) 814-1136 

Email: klusson@atg.state.il.us 

 

 

     

Dated:  October 28, 2013 
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