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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Ameren Illinois Company     ) 
        ) Docket No. 13-0301 
Rate MAP-P Modernization     )   
Action Plan – Pricing Annual     )  
Update Filing.       ) 
      

OPPOSITION OF THE PEOPLE OF THE STATE OF ILLINOIS TO  
AIC’s MOTION TO  STRIKE PORTIONS OF THE REPLY BRIEF OF 

THE PEOPLE OF THE STATE OF ILLINOIS  
 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People” or “AG”), and pursuant to Part 200.190(e) of the Illinois 

Commerce Commission’s (“ICC” or the “Commission”) Rules of Practice (83 Ill. Adm. Code § 

200.190(e)) and the schedule set by the Administrative Law Judges, hereby submit this 

opposition to Ameren Illinois Company’s Motion to Strike Portions of the Reply Brief of the 

People of the State of Illinois (the “Motion to Strike”), filed on October 21, 2013.  

Ameren Illinois Company (“AIC” or the “Company”) moves to strike portions of the 

People’s Reply Brief, filed October 11, 2013, that discuss record evidence, make legal argument 

in light of statutory standards, and specifically respond to argument in AIC’s Initial Brief.    The 

motion is based on a basic misunderstanding of the role of expert witnesses in the legal process, 

and, if allowed, would stifle a full examination of evidence and issues and improperly constrain 

the Commission’s review of the record before it.   The Company claims that it did not have an 

opportunity to respond to the People’s positions even though the People’s expert witness has 

consistently advocated the same expense adjustments since the filing of direct testimony.  The 

Motion should be denied.  In further support of this Opposition, the People state as follows: 



2 
 

I. The Issues The People Addressed In Their Reply Brief Were Based On Record 
Evidence and Responsive To Arguments In The Company’s Initial Brief 

A. Overview 

The Company alleges at page 1 of its Motion to Strike that the People’s Reply Brief 

“contains new non-legal opinions, positions and analyses that should have been introduced 

through the Attorney General’s expert witness, not its post-hearing briefing.”  The Company 

cites 14 specific statements contained in the People’s Reply Brief: first, four statements 

(numbered 1 through 4 in the Appendix to the Motion to Strike) dealing with AG witness 

Michael L. Brosch’s proposed disallowance of a $4,125 charge from Simantel Group, Inc. 

(“Simantel”) booked to Account 909 and associated with an ActOnEnergy workshop.  These 

statements were made in response to the Company’s statement in its Initial Brief at page 70 that 

he had not provided analysis to justify the disallowance.  The second set of statements at issue 

are ten statements (numbered 5 through 14) dealing with illustrative examples of 2012 

deliverable work product from Simantel that the Company produced in response to DR AG 5.09 

and that were entered into the record in AIC/AG Group Cross Exhibit 1.  The People included 

those statements in their Reply Brief in support of Mr. Brosch’s proposal to disallow 50 percent 

of certain Simantel public relations expenses charged to the Company’s Account 930.2 in 2012, 

in response to the Company’s statement in its Initial Brief at page 75 that Mr. Brosch’s proposal 

was “staggering.” 

At the outset, the People note that the Company was aware of Mr. Brosch’s 

aforementioned disallowance proposals from the day he filed direct testimony on July 3, 2013, 

but waived its right to cross-examine Mr. Brosch during the evidentiary hearing.  Tr. at 332:24-

335:16.  The Company could have cross-examined Mr. Brosch all day long – indeed, Mr. 

Brosch had already driven to St. Louis from his home in Missouri on the weekend before the 
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hearing in anticipation of then driving to Springfield for cross-examination – but ultimately  

chose not to question him.  The Company now comes forward and complains that the People’s 

legal arguments, based on record evidence including Mr. Brosch’s pre-filed testimony, are 

somehow illegitimate because it somehow was not able to compile a record that could oppose 

those legal arguments.  The Company should not be allowed to defeat those legal arguments 

now by a procedural gambit when it and its witnesses had an earlier opportunity to defeat the 

People’s legal arguments through careful evidentiary development.  While the Company is free 

to assert that the People’s statements 1 through 14 cited in the Motion to Strike are not legal 

arguments, the statements certainly walk, talk, and quack like legal arguments. 

As the People will show below, all of the disputed statements in the People’s Reply Brief 

consist of legal arguments analyzing the record evidence and comparing it to applicable statutory 

and other legal standards.  Moreover, the disputed statements are responsive to argument raised 

in the Company’s Initial Brief, thus satisfying the requirement of Section 200.800 of the 

Commission’s rules.  The Company’s arguments in its Motion to Strike are groundless and 

should be dismissed. 

B. Statements Concerning Simantel ActOnEnergy Workshop Expense 

The People’s statements 1 and 2 listed in the Appendix to the Motion to Strike are 

supported by the Company’s own description of the ActOnEnergy workshop as energy-

efficiency-related at AIC Exhibit 14.3, and on statements made by Company witness Thomas B. 

Kennedy III during cross-examination.  Statements 1 through 4, generally, are based on the legal 

principle that energy efficiency and demand-response program costs, which the disputed expense 

clearly is by the Company’s admission (and expertise is not required to read the phrase “Energy 

Efficiency Team”), should be recovered solely through the Rider EDR under Sections 8-103(e) 
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and 16-111.5(b) of the Public Utilities Act, as discussed more fully on page 20 of the People’s 

Reply Brief.  All four of these statements are based on record evidence in AIC Exhibits 14.0 and 

14.3, as discussed in more detail below.  As discussed above, this legal argument made by the 

People was made in reply to the statement of the Company that Mr. Brosch “has not provided 

any analysis of the 2012 expense that would justify disallowance.”  AIC Ini. Br. at 70.  It is 

disingenuous of the Company to first complain in its Initial Brief that the People did not provide 

sufficient supporting analysis of the proposed disallowance, and then complain further when the 

People provide legal justification for it. 

While the People explicated in their Corrected Initial Brief at page 38 that Mr. Brosch’s 

adjustment to remove the $4,125 ActOnEnergy workshop expense from Simantel was initially 

made to remove costs comparable to those disallowed by the Commission in Docket No. 12-

02931, the People offered an additional ground for rejecting the workshop expense during cross-

examination, when the People’s counsel questioned Company witness Kennedy about whether 

energy efficiency expenses would be properly recovered under the Rider EDR instead of through 

an annual formula rate update proceeding.  Tr. at 137:15-139:11; 156:15-21; 158:23-159:17.  In 

response to the Company’s complaint in its Initial Brief at page 69 that Mr. Brosch did not 

provide enough “analysis” of the disputed $4,125 expense, the People made the simple legal 

argument that no analysis was necessary; before even reaching the question of whether the 

expense was authorized under Section 9-225 of the Public Utilities Act (“PUA”), the 

Commission should disallow the expense because it is related to “energy efficiency” by the 

                                                
1 In its Order dated December 5, 2012 in Docket No. 12-0293, the Commission disallowed certain “Focused Energy 

For Life” advertising costs under Section 9-225 of the PUA because they had “a primary purpose of brand 
promotion.”  Order at 63.  In this proceeding, the Company identified the $4,125 ActOnEnergy workshop expense 
as comparable to the Focused Energy For Life expenses disallowed in Docket No. 12-0293 in a data request 
response.  AG Ex. 1.5 at 2. 
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Company’s own terms and thus is properly includable in Rider EDR under Section 8-103 of the 

PUA. 

The Company cites various caselaw to attempt to prove that the Company was not 

allowed “an opportunity to cross-examine or respond” to the People’s proposed $4,125 Simantel 

ActOnEnergy disallowance (Motion to Strike at 5-6).  The Company also cites caselaw to show 

that “[t]he consideration of evidence, without allowing an opposing party the opportunity to 

cross-examine or respond, contravenes due process.”  Id. at 5.  However, unlike the problem in 

Docket No. 02-0170, the People are not proposing to submit expert qualifications for the first 

time in briefing; unlike the problem in Docket No. 00-0260, the People’s expert witness, 

Brosch, participated fully in the evidentiary stage of the proceeding; unlike the problem in 

Docket No. 92-012, the People made their advertising disallowance proposals quite clear as 

early as the direct testimony stage of the proceeding; and unlike the problem in Docket No. 94-

0066, the People raised their modifications to the Company’s expenses in direct testimony, 

rebuttal testimony, and during cross-examination of Company witness Kennedy.  The Company 

is simply trying to manufacture a procedural defect that does not exist. 

As discussed above, Mr. Brosch made his position on this particular expense clear in his 

direct testimony, filed on July 3, 2013.2  He indicated his proposed disallowance and 

justification of the $4,125 Simantel expense at page 3, line 1 and footnote 1 of AG Exhibit 1.3 

and at page 32 of AG Exhibit 1.0 (“[t]he adjustment I propose relies in part upon the Company’s 

identification of activities and costs that it considers to be potentially comparable to costs 

disallowed by the Commission in Docket No. 12-0293”).  Mr. Brosch also gave the Company a 

                                                
2 The People later filed a correction (AG Exhibit 1.3C, filed September 18, 2013) and a second correction (AG 

Exhibit 1.3C2, filed October 9, 2013 ) to the third exhibit to Mr. Brosch’s direct testimony.  However, the original 
version of Exhibit 1.3, filed July 3, 2013, clearly indicated at note 1 on page 3 that he was proposing to disallow 
the $4,125 Simantel charge in Account 909 for the ActOnEnergy workshop. 
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forum to defend itself in Mr. Brosch’s own direct testimony by including the Company’s 

response to DR AG 2.11(c), discussing the $4,125 ActOnEnergy expense, at Page 2 of AG 

Exhibit 1.5.  

The Company had every opportunity to respond to Mr. Brosch’s disallowance proposal in 

its rebuttal testimony, and in fact, it did so, attempting to justify the $4,125 Simantel 

ActOnEnergy expense based on the billed service description of “revise and expand existing 

training for Energy Efficiency Team and contractors.”  AIC Ex. 14.3 at 1:2; AIC Ex. 14.0 at 

38:783-788.  If that is the best it could do to justify the expense as necessary for distribution 

service under Section 9-225(3) of the PUA and not recoverable under the Rider EDR, then its 

failure to provide more record evidence in support of its position is not the fault of the People.3  

It is not the role of the People to remind the Company during the evidentiary phase of the 

proceeding of which statutory standards it is required to comply with; rather, the Company 

should be aware of applicable statutory standards and attempt to establish an evidentiary record 

to support its position under those legal standards.    

The Company states that “no facts were introduced to establish the disputed charges 

should have been recovered through Rider EDR” (Motion to Strike at 7), but the Company’s 

own rebuttal Exhibit 14.3, which says that the disputed $4,125 Account 909 expense was for 

                                                
3 In its Initial Brief at 70, the Company states that it provided “additional information” on the $4,125 charge from 

Simantel, “including an explanation why the expense was necessary for the distribution of electricity and a 
description of the ratepayer benefits,” citing its attachment to its response to Staff DR SRK 1.07(b) found in 
Attachment D to Staff Exhibit 10.0.  The cited response to the data request is found at pages 8-9 of the PDF 
attachment to Staff Exhibit 10.0; however, the Company’s attachment to the cited data request response is not 
found in Staff’s PDF attachment and thus is not in the evidentiary record.  For purposes of this Opposition to the 
Company’s Motion to Strike, the People are attaching the cited attachment to the DRR SRK 1.07 (which was 
served upon them on August 16, 2013) as Exhibit A to this Opposition, simply to make the following point: The 
Company was aware of Mr. Brosch’s proposed disallowance following filing of his direct testimony on July 3, 
2013.  The Company issued this data request response attempting to justify the $4,125 expense on August 16, 
2013, prior to its surrebuttal testimony.  The Company could have included the justifications in the DRR SRK 1.07 
Attachment as part of Company witness Kennedy’s surrebuttal testimony, but chose not to, perhaps mistakenly 
assuming that the document had been submitted into evidence as part of Staff Exhibit 10.0.  It is hard to see why 
the People should be punished for the Company’s oversights. 
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training of the Energy Efficiency Team, is a fact in the record that supports the People’s legal 

argument thereto.  The Company also cites (Motion to Strike at 7) the Commission’s Order in 

Docket No. 11-0721 establishing that energy efficiency-related advertising expenses can be 

recoverable through formula rates if not recovered through the utility’s energy efficiency and 

demand response rider.  Surely the Company was aware of this legal precedent and thus should 

have made an effort to establish in this docket that the $4,125 Simantel ActOnEnergy charge is 

not being recovered through the Company’s Rider EDR.  The Company has the burden to 

establish that its rates are just and reasonable under Section 9-201(c) of the PUA; yet it made no 

mention of Rider EDR until the People’s counsel asked Mr. Kennedy about it during cross-

examination. 

Mr. Brosch also reiterated his position on the disallowance in rebuttal testimony, arguing 

that his proposed adjustment “was an effort to implement the ratemaking policies and 

adjustments that were recently applied by the Commission in Docket No. 12-0293 to the costs 

incurred by AIC within the updated 2012 test year.”  AG Ex. 3.0C2 at 21:439-442.  Company 

witness Kennedy chose not to address Mr. Brosch’s objection to the $4,125 Simantel 

ActOnEnergy expense in his surrebuttal testimony, AIC Exhibit 24.0, or in its attachments.  He 

did attach a long list of descriptions of Account 930.2 Simantel charges at his Exhibit 24.6, but 

remained silent as to the $4,125 disputed ActOnEnergy charge from Account 909.  

In summary, all of statements 1 through 4 in the People’s Reply Brief are based on record 

evidence from AIC Exhibit 14.3 and are made in advancement of the People’s proposed $4,125 

expense disallowance that they have urged repeatedly since their direct testimony. 
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C. Statements Concerning Simantel Illustrative Work Product 

The disputed statements numbered 5 through 14 are legal arguments made based on 

Microsoft PowerPoint presentations, videos, posters, Twitter messages, and other Simantel work 

product provided by the Company as illustrative Simantel work product in response to data 

request AG 5.09 and entered into the record as AIC-AG Group Cross Exhibit 1.  All of the work 

product items in that cross exhibit were claimed by the Company in this proceeding as 2012 

public relations expenses under its Account 930.2, ostensibly authorized by Section 9-225 of the 

PUA.   

The statements at issue in the People’s Reply Brief, showing that Mr. Brosch’s proposed 

adjustment is appropriate and not “staggering,” examine the illustrative Simantel work product 

entered into the record as part of the group cross exhibit and observe that some of the 

PowerPoint and other documents relate to generation activities (every statement but 7); relate to 

transmission activities (statements 8, 10, 12); are Missouri-focused or not Illinois-focused 

(statements 7, 9, 10, 12); or are related to goodwill (statement 9).  The People made similar legal 

arguments in their Corrected Initial Brief at 39-40, showing that the PowerPoint documents and 

accompanying exhibits in the record were either “goodwill or institutional” advertising and thus 

not allowed as expenses under Section 9-225(1)(d) of the PUA, or else completely unrelated to 

Illinois delivery service and thus not recoverable under Section 16-108.5(c)(1) of the PUA.  

Again, while the Company may want to be cantankerously contrarian by calling a duck a 

‘flamingo’ or a ‘goose’, it is difficult to gainsay that the People were making legal arguments in 

the disputed statements of their Reply Brief by examining the illustrative Simantel work product 

examples in the record evidence and comparing what is found there to the applicable statutory 

standards. 
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These legal arguments are completely consistent with the testimony of AG expert witness 

Brosch, who observed in his rebuttal testimony on August 26, 2013 (following receipt of the 

DRR AG 5.09 attachments on August 14) that “[a] review of these materials provided in this 

response as attachments supports the conclusion reached in my Direct Testimony that Simantel’s 

work and charges to Ameren represent a blend of reasonably needed administrative and 

advertising support, along with a number of activities and costs that are entirely discretionary 

and not needed to provide safe and adequate utility services in Illinois.”   AG Ex. 3.0C2 at 

26:560-27:564.  The Company’s assertion in its Motion to Strike that Mr. Brosch “could have 

presented this same analysis of the content of these materials in his rebuttal testimony . . . [b]ut 

he did not” is simply false.  Like the disputed statements 5 through 14 in the People’s Reply 

Brief, Mr. Brosch’s rebuttal testimony considered the illustrative Simantel work product and 

concluded that much of it is not necessary for Illinois delivery service.   

The Company had ample opportunity to address Mr. Brosch’s expert testimony on the 

DRR AG 5.09 attachments in surrebuttal testimony filed September 5, 2013, but a review of the 

surrebuttal testimony of Company witness Kennedy, AIC Ex. 24.0, shows that he was silent 

regarding Mr. Brosch’s observations of the DRR AG 5.09 attachments, suggesting that Mr. 

Brosch’s suggestion to disallow 50 percent of the Account 930.2 Simantel expenses may be 

warranted.  Mr. Kennedy included attachments 24.4 through 24.6 to his surrebuttal testimony 

describing much of the 2012 Simantel public relations expense in Account 930.2, and some 

items on those lists may be the same as the documents provided in response to DR AG 5.09 and 

included in the Group Cross Exhibit 1, but he did not attempt to specifically address Mr. 

Brosch’s commentary on the DRR AG 5.09 attachments.  Company witness Kennedy also 

discussed several of the DRR AG 5.09 attachments in detail with the People’s counsel during the 
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evidentiary hearing.  Tr. at 151:1-162:5.  Meanwhile, as mentioned above, the Company elected 

not to cross-examine AG witness Brosch as to his statement in rebuttal testimony that the 

illustrative Simantel work product “is not needed to provide safe and adequate utility services in 

Illinois” – or as to any other statement he made in pre-filed testimony.  While the Company 

pleads on page 9 of its Motion to Strike that the People’s alleged “withholding” of its positions 

“prevented AIC from testing the merits of the opinions, positions and analyses through 

surrebuttal testimony or cross-examination,” it actually had ample opportunity, but elected not to 

exercise it. 

II. Expert Testimony Is Intended to Assist the Trier of Fact, But Does Not Determine the 
Ultimate Findings of Fact or Conclusions 

 
The Company makes the absurd and unsupported argument at page 4 of its Motion to 

Strike that the disputed statements “are not legal arguments the AG waited to make in briefing 

based on record evidence.”  In fact, that description precisely characterizes the disputed 14 

statements.  The People are simply showing in their Reply Brief, using the record evidence 

compiled from pre-filed testimony and the evidentiary hearing, that statutory standards require 

the expenses in question to be excluded from the Company’s revenue requirement.  It would be 

inappropriate for the People’s expert witnesses to make such an argument; after all, they are not 

lawyers and cannot draw legal conclusions.  Legal conclusions can only be advanced in briefing. 

While analyses and opinions offered by expert witnesses form the basis of adjustments 

made by the Commission in rate cases, “[t]he trier of fact is not bound to accept the opinion of an 

expert on an ultimate issue.”  In re Marriage of Gambla and Woodson, 367 Ill. App. 3d 441, 468 

(2nd Dist. 2006); People v. Campos, 227 Ill. App. 3d 434, 448 (1st Dist. 1992) (“[t]he rationale 

behind allowing such expert testimony as to ultimate issues is that the jury is not required to 

accept the opinion”); Zavala v. Powermatic , Inc., 167 Ill. 2d 542, 545 (1995) (“the trier of fact is 
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not required to accept the expert’s conclusion”).  Under the Company’s view of Commission 

ratemaking proceedings, the Commission would be required to accept adjustments only based on 

the precise justifications and analyses offered by expert witnesses.  However, Illinois law rejects 

this notion.  The disputed statements in the People’s Reply Brief are based on the expense 

disallowances proposed by AG witness Brosch but offer additional legal justifications not 

proffered by Mr. Brosch to establish the ultimate issue of disallowance. 

III. AIC’s Motion Erroneously Implies That Parties Cannot Comment On Evidence In 
The Record And That Only Expert Testimony Can Be Considered By The Trier Of 
Fact 

 
83. Ill. Adm. Code § 200.800(a), governing the content of briefs, provides that 

“[s]tatements of fact in briefs and reply briefs should be supported by citation to the record.”  

Section 200.800(b)(3) provides that a brief shall contain “[a]rgument.”  Nowhere in Section 

200.800 is a proscription against legal analyses of duly-admitted record evidence in briefing.  

The Company titles part III.B of its Motion to Strike “The Commission may not consider 

opinions not in the record evidence.”  It then goes on to cite various statutory provisions and 

rules stating that findings of fact must be based on the record, and that parties’ statements of fact 

in briefing must be based on the record.  But nowhere in its Motion to Strike has the Company 

demonstrated that the People fabricated any facts or evidence in its Reply Brief (or Initial Brief, 

for that matter); as demonstrated above, the disputed statements in the People’s Reply Brief 

carefully refer back to record evidence from AG Exs. 1.0C, 1.3C2, and 3.0C2; AIC Exs. 14.0 and 

14.3; AIC-AG Group Cross Exhibit 1; and the hearing transcript.   

The Company claims at page 8 of its Motion to Strike that statements 1 through 14 in the 

People’s Reply Brief are neither evidence nor legal arguments but are, rather, “theories.”  

Nowhere does the Company explain what a “theory” is within Commission or Illinois 
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jurisprudence or how a “theory” is defined.  It cannot, because that is simply a nonexistent 

analytical category that the Company has made up out of whole cloth to suit its purposes.  It is 

one thing to say that a legal argument is invalid because it is based on invalid evidence not in the 

record, or based on an erroneous statement or interpretation of law, or a flawed application of the 

law to the facts; but the Company has not argued any of that, because that is not descriptive of 

the People’s statements 1 through 14 in their Reply Brief. 

While the Company argues that a party may not conduct its own “after-the-fact analysis 

of the materials” (Motion to Strike at 7), every party should be free, under its right to due 

process, to examine the materials that have been properly admitted into the evidentiary record 

and analyze such materials under applicable legal standards.  In this proceeding, for example, 

the Citizens Utility Board submitted extensive and helpful initial and reply briefs, offering its 

legal arguments as to several contested issues, despite not having sponsored witnesses.  Indeed, 

as the ICC Staff recently argued at page 3 of its Response dated October 23, 2013 to a separate 

but similar motion to strike from the Company, 

If Staff’s arguments in briefs are confined to its pre-filed language, 
then logic dictates that it would also be prohibited from offering an 
opinion or argument on any issue that no Staff witnessed [sic] 
addressed. This point is notably critical for those parties with 
limited resources advocating on behalf of consumers that simply 
cannot afford expert witnesses to address every issue. In fact, many 
of them cannot afford to hire any expert witnesses, in which case 
they often offer non-expert opinion and argument citing to the 
record provided by the other parties. Ameren’s theory under its 
Motions would silence these advocates entirely. 

 
While the People are not certain whether the Staff’s argument should be read to support 

the notion of new expense adjustment proposals being made for the first time in briefing, that is 

a moot point; the People have not proposed any new expense adjustments in their Corrected 

Initial Brief or Reply Brief not already made by AG witness Brosch in direct and rebuttal 
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testimony.  The disputed statements listed in the Motion to Strike are simply legal arguments 

based on the evidentiary record. 

IV. Conclusion 
 
AIC argues that the People’s discussion and analysis in their Reply Brief of the evidence 

in this docket somehow constitutes “new expert opinions” that the Commission cannot consider.  

Motion to Strike at 2.  Counsel for the People are far from “experts” at regulatory accounting or 

utility operations, but as attorneys, they do their best in briefing to apply applicable law to the 

facts in evidence.  AIC’s arguments betray a fundamental misunderstanding of the purpose of 

expert testimony, the function of briefs, and the role of the Administrative Law Judges and the 

Commission.  The disputed statements from the People’s Reply Brief listed in the Company’s 

Motion to Strike are simply legal arguments that respond to arguments in the Company’s Initial 

Brief and are based on record evidence: no more, no less. 

WHEREFORE, for the reasons stated above, the People of the State of Illinois 

respectfully request that the Commission deny the Company’s Motion to Strike. 

         Respectfully submitted, 

THE PEOPLE OF THE STATE OF ILLINOIS 

LISA MADIGAN, Attorney General 

 By: _________/s/_________________________ 
 
Susan L. Satter, Senior Assistant Attorney General 
Sameer H. Doshi, Assistant Attorney General 
Public Utilities Bureau 
100 W. Randolph Street, 11th Floor 
Chicago, Illinois 60601 
Telephone:  (312) 814-1136 
Facsimile: (312) 814-3212 
E-mail:  ssatter@atg.state.il.us 
Email: sdoshi@atg.state.il.us 
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