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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Commonwealth Edison Company   ) 

       ) 

Annual Formula Rate update and revenue )  13-0318 

requirement reconciliation under   ) 

Section 16-108.5 of the Public Utilities Act  ) 

 

 

DRAFT ORDER/POSITION STATEMENT OF  

THE ILLINOIS INDUSTRIAL ENERGY CONSUMERS, 

CITY OF CHICAGO, AND CITIZENS UTITLIY BOARD 

 

Now comes the Illinois Industrial Energy Consumers (“IIEC”), City of Chicago (“City”) 

and Citizens Utility Board (“CUB”) (collectively, “CCI”), pursuant to Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 

200.810, and pursuant to the briefing schedule established by the Administrative Law Judges 

(“ALJs”), to herby file this Draft Order/Position Statement in the above-captioned proceeding.  

This Draft Order is organized pursuant to the Joint Outline utilized by parties in the Initial and 

Reply briefs.  For the reasons set forth in the Initial and Reply Briefs of CCI, the Commission 

should adopt the Analyses and Conclusions set forth herein. 

 

III. SCOPE OF PROCEEDING 

 A. Changes to the Structure or Protocols of the Performance-Based Formula  

  Rate 

 

CCI Position 

 

 CCI contend that because PUA Section 16-108.5(d) bars “changes to the structure or 

protocols” of an approved formula in reconciliation proceedings, defining those “structure or 

protocols” is critical to this proceeding.  CCI argue that ComEd’s testimony and briefs suggest 

that the Commission’s approval of its revised rates following the passage of Public Act 98-0015 

immunizes from change all, or some undefined portion of, its entire filing, and that ComEd uses 

undefined phrases like “approved rate formula,” and “the formula rate” or “template” to describe 
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the content the utility contends is immune from change.
1
  ComEd also relies on earlier 

Commission approvals.  ComEd asserts that the Commission’s actions have barred changes to 

more than the content of its approved tariff.  ComEd Br. at 7, n.6.  CCI observe that at the same 

time, ComEd concedes that some of the supporting documents needed for its calculations are not 

a part of its tariff or the formula rate template as ComEd defines it.  CCI assert that ComEd has 

never specified the precise scope of the prohibition it claims.  According to CCI, the excerpts 

from Commission orders ComEd relies on misleading, its interpretations unsupported, and its 

claims at odds with the Commission’s express approvals.   

 

 CCI state that the necessary decision in this proceeding is the scope of the “structure or 

protocols” of the formula rate that are statutorily immunized from change in this proceeding.  

220 ILCS 5/16-108.5(d).  As to this question, CCI find the Commission’s decision on ComEd’s 

original formula rate proposal relevant.  That decision, in Docket No. 11-0721, distinguished 

ComEd’s tariffed formula rate from its supporting filing.  Docket No. 11-0721, May 29, 2012 

Order at 153 (“the workpapers and schedules, etc. may be part of a filing, but they are not to be 

part of the tariffs”).  In CCI’s view, the concerns and circumstances considered in that original 

formula rate proceeding are almost exactly the situation now facing the Commission.  The 

following concerns/circumstances are among those presented by parties and noted in the 

Commission’s original formula rate order.   

 

 ComEd is proposing to incorporate in its tariffs the type of computational 

detail that is usually the subject of the Commission’s Article IX review of 

proposed revenue and cost bases for proposed rates 

 The form of tariff ComEd proposes could hinder or needlessly complicate the 

Commission’s exercise of its ratemaking authority and obligations. 

 The Commission would have to make tedious tariff revisions for every 

determination of just and reasonable costs that varies the previously used cost 

input or calculation. 

 There could be limitations on the Commission's ability to modify cost inputs, 

if the tariff is interpreted as a constraint on the Commission’s determinations 

on whether a cost is prudent, just, and reasonable, and how to reflect that in 

the formula rate calculations. 

 The Commission’s statutory duties will be significantly more difficult, if its 

Staff must search for, change, and verify all of the tariff spreadsheet entries 

that may need to be changed because of a Commission determination or 

modification.   

 Approval of ComEd’s broad detailed formula rate tariff, including numerous 

schedules and appendices “sets the stage” for arguments that could immunize 

tariffed cost inputs from meaningful examination, because particularly-

described cost elements or computations are incorporated in the detailed 

spreadsheets of ComEd’s tariff.   

 A proposal for simplified tariffs, supplemented by Commission rules to 

govern the formula rate process and incorporate the remaining schedules 

and/or workpapers, like current Part 285 rules.   

                                                 
1
  See, e.g., ComEd Br.  at 1, 5 (incl.  n.  3), and 12.  ComEd also relies on earlier Commission approvals.  



3 

 

 

CCI assert that the testimony and briefs of parties in this case echo many of the same concerns.  

Amid such circumstances, the Commission’s determination -- which favors a narrow tariff and 

supplemental rules, merits special weight.  CCI allege that ComEd appears determined to reverse 

the Commission ruling in Docket 11-0721 through an expansive application of the statutory 

immunity from change in reconciliation proceedings. 

 

 CCI argue that the Commission’s 13-0386 Order, which specifically approved only 

ComEd’s tariff and revenue requirement amount, is not inconsistent with, or a reversal of, the 

Commission’s determination in Docket No. 11-0721.  The 13-0386 Order does not purport to 

modify or to approve any a “template” or “formula rate” beyond the enumerated tariffs.   

  

 CCI argue that what comprises the “structure or protocols” immune from change is an 

issue for the Commission to decide.  Since those terms are undefined in the statute, the 

Commission’s interpretation of its enabling statute is binding and entitled to special weight.  220 

ILCS 5/10-201(d); Ameren Ill. Co. v. Ill. Commerce Comm’n, 2012 IL App (4th) 100962, ¶61; 

Abrahamson v. Ill. Dept. of Prof. Reg., 153 Ill. 2d 76, 97-98 (1992).  CCI urge the Commission 

to confirm that it is not required to cede – and has not ceded – its statutory ratemaking and 

oversight roles because ComEd has used expansive phrases to influence what comprises its 

formula rate or immutable “structure or protocols.”   

 

Accordingly, CCI ask that the revenue requirement changes they propose in this 

proceeding be approved, since they are not items properly barred from change as “structure or 

protocols” of the formula rate.   

 

COMMISSION ANALYSIS AND CONCLUSIONS 

 

 In its order in ComEd’s inaugural formula rate proceeding, the Commission commented, 

in the context of reconciliations, on the need to address “specifically what calculations and 

projections” are involved in the statutory processes.  ICC Docket 11-0721, Final Order on 

Rehearing (October 3, 2012) at 17.  The Commission also found that the possibility of a need to 

revise or modify the new processes and procedures for implementing the novel formula rate 

process weighed against an excessively detailed tariff of dozens, if not hundreds of pages of 

calculations.  The Commission rejected ComEd’s overly detailed tariff in favor of one more 

understandable to ratepayers that also retained the essential elements of the rate formulation.  

The Commission held that “the workpapers and schedules, etc. may be part of a filing, but they 

are not to be part of the tariffs.”  Id. at 153.  In the same portion of that order, the Commission 

ruled further as follows: 

 

IIEC’s recommendation to instigate a rulemaking regarding a 

systematic approach governing the formula rate process will add 

clarity to the reconciliations that will take place pursuant to this 

statute, which should provide greater clarity for utilities, ratepayers 

and Commission Staff.  This recommendation is also adopted by 

this Commission.  
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Id.  (The Commission also discussed the availability and functions of supporting documents and 

data with regard to ComEd’s filing in support of proposed formula rates.  Id. at 155-156.) 

  

 It is apparent that the moment is at hand for an expeditious adoption of rules that define 

the content, status, and function of the necessary support for proposed formula rates.  The scope 

of the “structure or protocols” that are immune from modification in proceedings like this may 

be modified by consideration of evidence and arguments presented as the Commission defines 

rules for the formula rate process.  And the Commission will promptly order commencement of 

an appropriate proceeding.  Meanwhile, the Commission will consider matters affecting the 

determination of ComEd’s actual, reasonable, and prudent costs of service to set and to reconcile 

its formula rates on an individual basis.   

  

B. The Definition of Rate Year and the Reconciliation Cycle 

 

CCI Position 

 

 CCI observe that the period around which the statutory formula rate processes revolve is 

the Rate Year.  They note that although it affects many important calculations, the term is 

essentially undefined in the statute.  220 ILCS 5/16-108.5(c).  The statute defines it as a calendar 

year period, but does not designate which of the calendar year periods used in the formula rate 

calculations is the Rate Year.  CCI argue that proper identification of the Rate Year and other 

periods used in formula rate calculations must be derived from the statute’s processes and stated 

objectives.     

 

 CCI observe that, in ComEd’s initial formula rate proceeding (Docket 11-0721) the 

Commission recognized statutory ambiguities respecting the reconciliation process, where 

various periods come together.  After an initial round of evidentiary hearings, briefs, and oral 

argument, followed by a second round of similar presentations on rehearing, the Commission 

resolved the statutory ambiguities to accomplish the “reconciliation” required by the statute.  The 

central point of the Commission’s decision is that the reconciliation process must match revenue 

requirement projections and revenue requirement actuals “for the same year.”  ICC Docket 11-

0721, Rehearing Order (October 3, 2012) at 17.  CCI allege that ComEd’s interpretation and 

implementation of the statutory language in this case is not consistent with that Commission 

decision, which establishes the governing law.  

 

Statutory Language 

 

CCI point to the language of subsection 108.5(d) of the Formula Rate Law to support its 

position.  According to CCI, the consistent references to projected and actual revenue 

requirements “for [not during] the prior rate year” in the reconciliation process of a cost based 

recovery scheme, as indicators that ComEd’s designation (as Rate Year) of a year different from 

the year for which costs were projected is in error.  220 ILCS 16-108.5(d).  CCI also point to the 

Commission’s determination in its Docket 11-0721 Rehearing Order that the language and 

purpose of the statute require that the calendar year periods involved in the statutory revenue 

requirements reconciliation -- the year for which a revenue requirement was projected and the 
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year for which the actual revenue requirement was derived from ComEd’s most recent FERC 

Form 1 -- must be the same period.    

 

[R]econciliations pursuant to 220 ILCS 5/16-108.5(d)(1) must be from 

whatever projected figures were used in a given year (e.g.,  2012) versus 

the final historical data for that year (2012).  Any other construction of 

the term reconciliation in the statute would render use of the term 

"reconciliation" meaningless.  If the year in question did not match or 

actually "resolve" the projection for that year, there would be no 

actual "reconciling" of any figures regarding what occurred. What would 

happen, instead, would be a meaningless mismatch of numbers.  

 

ICC Docket 11-0721, Rehearing Order (October 3, 2012) at 17 (emphasis added).   

 

 Because the Commission found the statutory language ambiguous and because its 

determination is the only articulated decision of a judicial or regulatory tribunal on this specific 

question, CCI argues it the governing law.   

 

 CCI explained the periods involved in the statutory formula rate processes using a 

numbered year nomenclature.  No party disputes that in each filing, ComEd’s most recent FERC 

Form 1 annual historical data (for the previous year) plus projected data for the filing year 

comprise the information used to determine the revenue requirement on which initial (un-

reconciled) formula rates are set.  220 ILCS 16-108.5(d).  Those consecutive years can be called 

Year-1 and Year-2.   

 

 CCI read the Formula Rate Law as describing the process for determining a projected 

revenue requirement for Year-2, to be reconciled with the FERC Form 1 actual revenue 

requirement for Year-2.  Since the focus of formula rates is recovery of actual costs for each 

specific year, Year-2 is the logical Rate Year.  CCI read the statute and the Commission’s 

Docket 11-0721 Rehearing Order to require that ComEd’s Year-2 projected revenue requirement 

be reconciled with the Year-2 actual revenue requirement derived from ComEd’s Year-2 FERC 

Form 1.   

 

 CCI observe that, as explained in ComEd’s testimony, ComEd’s implementation of the 

Formula Rate Law uses the revenue requirement derived from Year-1 historical data and Year-2 

projections as a projected revenue requirement for Year-3, to be reconciled later against the 

Year-3 FERC Form 1 actual revenue requirement.  CCI assert that ComEd improperly retains a 

test year ratemaking focus on the period rates are effective when it calls Year-3 (the year rates 

are in effect) the Rate Year.  CCI contrast that focus with the clear articulated objective of the 

Formula Rate Law -- recovery of the utility’s actual costs for a specific calendar year period.   

 

Both ComEd and CCI illustrated their interpretations of the statute’s cost recovery cycle.    
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ComEd’s graphic shows that ComEd treats the statutory rate year revenue inputs as a revenue 

requirement projection for the calendar year following the year for which net rate base 

investment is projected, a revenue requirement is determined, and rates are set to recover that 

revenue requirement.  The illustration also shows that ComEd proposes that the revenue 

requirement derived from Year-1 historical data updated with Year-2 projections be “reconciled” 

with Year-3 actuals.  (In this case, ComEd uses 2012 actuals and 2013 projections as the revenue 

requirement for 2014, which it calls its Rate Year, and would “reconcile” that revenue 

requirement with its 2014 FERC Form 1 actual revenue requirement.)   
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Under the CCI recovery and reconciliation pattern, the latest (Year-1) actual cost data and 

projected net investment for the filing year (Year-2) are used to develop the revenue requirement 

for the year for which projections were made (Year-2), which CCI deem statutory the Rate Year.  

That Year-2 projected revenue requirement is reconciled with the actual revenue requirement for 

that same year.  In addition to ComEd’s ignoring the Commission’s Rehearing Order in Docket 

11-0721 and the language and purpose of the Formula Rate Law, CCI argue that the effects of 

ComEd’s proposed recovery pattern are inconsistent with the statute’s fundamental objectives -- 

prompt recovery of ComEd’s actual, prudent and reasonable costs, on a calendar year basis, 

cost-based delivery service rates, and reconciliation to actual cost revenue requirements.   

 

CCI argue that, despite the changes in the fundamentals of ratemaking under formula 

rates, ComEd focuses on rates (and when they are effective) -- instead of on actual costs for a 

specific year, leading it to call the year formula rates are in effect its Rate Year.  A proper 

interpretation of the cost focused process logically points to the 12-month period for which the 

statutory process determines a projected revenue requirement as the statutory Rate Year.  CCI’s 

implementation of the formula rate statute also provides more timely recovery and more accurate 

revenue requirement determinations than ComEd’s extended implementation.   

 

Effects of ComEd and CCI Interpretations 

 

 CCI also contend that ComEd’s interpretation of the cost recovery/reconciliation process 

breaks the mandated tie between ComEd’s costs and its rates -- Article XVI’s explicit provision 

(and the Commission’s consistent practice) requiring cost-based delivery service rates.  220 

ILCS 5/9-201, 16-1078(c).  CCI argue that utility rates cannot be set independently of costs, 

unreasonably, or arbitrarily -- even if a later reconciliation is anticipated.  220 ILCS 5/9-201, 16-

108(c); 220 ILCS 5/16-108.5(c).  The formula rate statute, CCI state, does not allow a utility to 

abandon prudent and reasonable, actual costs -- in favor of mere “placeholder” revenue 

requirement estimates -- as the basis for formula rates.   

 

CCI state that ComEd’s unilateral declaration that the calendar year after the year for 

which net rate base investment is projected, a revenue requirement is determined, and rates are 

set to recover that revenue requirement will be used to reconcile costs for the year whose revenue 

requirement was projected is not consistent with cost based rates.  CCI also contend that 

ComEd’s expansion of the statutory cost recovery cycle over an extra year exacerbates the 

disparity between rates and costs, noting the near impossibility of an accurate revenue 

requirement projection (using the statutory inputs) for the year after the statutory projection.  

CCI also contend that the reconciliation process does not (and lawfully cannot) correct such 

rates, since ComEd’s proposed reconciliation process would mismatch revenue requirements 

from different years (instead of an performing an actual reconciliation).  

  

According to CCI, ComEd’s proposed recovery pattern will lead to an inflation of annual 

reconciliation adjustments that likely will be financially beneficial to ComEd.  A “reconciliation” 

of a projected revenue requirement for one year with the actual revenue requirement from a later 

year is almost certain to increase the reconciliation balance, because of the substantial 

infrastructure investments required by the statute, which almost guarantee that ComEd’s net 
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investment in any year will be higher than the projected net investment for the (mismatched in 

reconciliation) prior year.  See 220 ILCS 5/16-108.5(b).  For the same reason, CCI argue that one 

year’s projected rate base (and revenue requirement) is not a reasonable surrogate for the 

following year’s predictably higher rate base (and revenue requirement), severing the required 

link between delivery service costs and rates.  See 220 ILCS 5/16-108(c).  CCI contend that in 

their interpretation of the statute, that problem does not occur; the projection of net plant 

additions is for CCI’s (Year-2) Rate Year, so that the projected rate base includes the anticipated 

infrastructure investment for that same year, and will be reconciled with the FERC Form 1 

actuals for that same year.  CCI also observe that an extended reconciliation time line also 

lengthens the period during which ComEd’s WACC is applied (as interest) to an increased 

reconciliation balance that already includes a WACC return.    

 

Governing Law 

 

 CCI observe that there are not yet “any rules adopted by the Commission to implement 

this Section” respecting the filed “data and documentation for the applicable rate year.” 220 

ILCS 5/16-108.5(d)(3).  In ComEd’s inaugural formula rate proceeding, however, the 

Commission had before it and resolved certain ambiguities of the statute as to “what calculations 

and projections will be subject to reconciliation.”   

 

IIEC’s argument on exceptions addresses specifically what calculations 

and projections will be subject to reconciliation.  This issue has been 

explored throughout this matter.  To make matters abundantly clear to all 

parties, reconciliations pursuant to 220 ILCS 5/16-108.5(d)(1) must be 

from whatever projected figures were used in a given year (e.g.,  2012) 

versus the final historical data for that year (2012). Any other construction 

of the term reconciliation in the statute would render use of the term 

“reconciliation” meaningless. If the year in question did not match or 

actually “resolve” the projection for that year, there would be no actual 

“reconciling” of any figures regarding what occurred. What would 

happen, instead, would be a meaningless mismatch of numbers. This 

cannot be what the General Assembly intended.   

 

Order on Rehearing, ICC Docket 11-072 (October 3, 2012) at 17.  Since this aspect of the 

Commission’s order was not appealed or affected by the PA 98-0015 amendments to the 

Formula Rate Law, CCI contend that it is the governing interpretation of the statute on 

this particular topic.  Absent an appellate decision modifying the Commission’s 

determination, CCI argue, the Docket 11-0721 Rehearing Order must be followed.   

 

 CCI describe ComEd’s declaration that there is no conflict, between the Commission’s 

Docket 11-0721 Rehearing Order and its proposed recovery and reconciliation scheme, as an 

unexplained, conclusory statement about a requirement it did not acknowledge in its testimony 

on requirements from past Commission orders.   

 

 CCI also challenge ComEd’s assertion that the Commission’s acceptance of specific 

formula rate filings validates its proposed calculations.  CCI argue that the hurried Commission 
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reviews of ComEd’s tariff and proposed revenue requirements on strict statutory deadlines do 

not constitute Commission approval of each of dozens of pages of calculations and work papers.  

CCI note that none of those Commission decisions examine this Rate Year question or purport to 

reverse the determination articulated in Docket 11-0721.   

 

 Examining each of the decisions on which ComEd relies, CCI made the following 

observations on the governing law.  The decision that established ComEd’s formula rates 

(Docket 11-0721) required a reconciliation of projected and actual revenue requirements for the 

same year.  In ComEd’s first update/reconciliation proceeding (Docket12-0321), which was 

pursuant to special first update provisions of the statute in any case, evidentiary submissions had 

been closed by the time the Docket 11-0721 decision was issued.   

 

 As to the final case ComEd cites, CCI argues that ComEd's compliance filing 

implementing PA 98-0015 is not reasonably seen as a substantive reversal of the Docket 11-0721 

decision, since (a) the entire record of the proceeding was a Staff report, with no ratepayer input, 

(b) the Commission was required to approve the filing very quickly (and approved it within 5 

days), and (c) the Commission has opened investigations of issues arising from that hurried 

order.  See ICC Dockets 13-0553 and  13-0501/0517 (consol.).   

 

 

 After noting that overlapping litigation and the resulting strain on the resources of the 

Commission and ratepayer parties may account for inconsistencies not found and extracted from 

ComEd’s hundreds of pages of filings, CCI argue that even if the Commission missed an 

incorrect application of the law in a prior case, it is correctable here.   

 

 Past Commission decisions are not res judicata, cannot displace statutory requirements, 

and can be rescinded by the Commission.  Mississippi River Fuel Corp. v. Illinois Commerce 

Comm'n, 1 Ill. 2d 509, 513 (1953); 220 ILCS 5/210-113.  CCI argue that those factors require 

that the Commission correct ComEd’s misinterpretation and flawed implementation of the 

statutory formula rate process.  CCI argue that Commission action to enforce the statute’s 

requirements is not barred by the “structure or protocols” provision of the law, since any such 

“structure or protocols” must themselves be lawful under the statute.  ComEd’s imposition of its 

unlawful process, CCI contend, is unfortunate, but understandable given the unique 

circumstances of the Formula Rate Law’s implementation, and -- more important -- correctable 

in this proceeding.   

 

Response to ComEd 

 

 CCI assert that, ComEd’s cursory responsive legal analysis is based on conclusory 

statements and a reliance on Commission orders CCI have shown to be distinguishable and not 

binding on the Commission in this proceeding.  In addition, CCI state, ComEd relies on its own 

declarations that there is statutory clarity on provisions the Commission has already determined 

are ambiguous (and has interpreted).  According to CCI: 

 

•  ComEd has not identified specific language in the Formula Rate Law that requires the 

year designations or cost recovery cycle ComEd proposes.   
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•  ComEd has not shown that its use of the projected revenue requirement for one year as 

the costs to be recovered for a different year does not break the mandated tie between 

costs and rates.  ComEd’s unilateral declarations that a Year-1 historical revenue 

requirement augmented by projected investment changes for Year-2 is a prudent and 

reasonable revenue requirement for Year-3, and that it produces cost-based rates for the 

year-by-year formula rate process are not enough to satisfy the law’s mandate for cost 

based rates.  

 

•  ComEd has not explained how it addressed the directive of the Commission in Docket 

No. 11-0721 that reconciliations pursuant to the Formula Rate Law must match projected 

and actual costs for the same year.  See Docket 11-0721, Rehearing Order at 17; CCI Br. 

at 3, 6-10, 13-15; compare ComEd Ex. 1.02.  

 

•  ComEd’s pronouncements (a) that the “applicable” rate year clearly means the year 

ComEd prefers, (b) that statutory cost (revenue requirement) determinations for a specific 

year actually refer to rates for a later year when rates will be in effect (notwithstanding 

the calendar year cost focus of the statute), and (c) that despite the statute’s reconciliation 

of revenue requirements (not revenue collections) the statutory processes center on the 

year the statutory revenue requirement was reflected in rates (as in traditional 

ratemaking), not the year for which reconciliation assures actual cost recovery.   

 

 CCI argue that while ComEd asserts that its formula rates are just and reasonable over a 

“two-year cycle,” the PUA requires that “[a]ll rates . . . shall be just and reasonable” and cost-

based at every stage -- not just in combination, over a period of years.  220 ILCS 5/9-101; 220 

ILCS 5/16-108(c); 5/9-101.  From ratepayers’ perspective, CCI states, rates that deviate 

unreasonably from costs in a particular year will not become just and reasonable simply because 

a reconciliation is expected in a later year, especially since ComEd will likely serve a different 

set of ratepayers in following years.  CCI contend that unlawful formula rates can be avoided by 

using the more accurate data of current projections (for initial rates) and actual costs for the same 

year (for a reconciliation adjustment), as the Commission required in its Docket 11-0721 

Rehearing Order.   

 

 CCI explained that the Formula Rate Law – and the Commission’s implementation of 

that statute, as CCI read it – reconcile:  

 

(a) the projected rate year revenue requirement for the rate year 

(filing year), which is developed using a combination of recent 

historical and projected cost data for that year, then used to set 

initial formula rates;  with  

 

(b) the actual rate year revenue requirement, which is determined 

using the costs reported in ComEd’s FERC Form 1 for the same 

rate year and used to determine any reconciliation adjustment.  

 

220 ILCS 5/16-108.5(d)(1); Docket No. 11-0721, Rehearing Order, Oct. 3, 2012, (“ComEd 
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Rehearing Order”) at 17.  CCI state that the Formula Rate Law requires that the revenue 

requirement (reflected in rates) “for the prior rate year” – not effective during that year – is 

reconciled with the actual revenue requirement “for the prior rate year,” as reflected in the FERC 

Form 1 “for the prior rate year.”  (220 ILCS 5/16-108.5(d)(1)).  Further, CCI state, the statute 

specifies reconciliation of projected and actual revenue requirements for the same year, and the 

timing of the reconciliation is fixed as the year immediately following the rate year.  CCI’s cost 

determination and recovery cycle, approved in the Commission’s acceptance of IIEC’s 

arguments in its Docket 11-0721 Rehearing Order formula rate process, reflects the statutory 

language and incorporates those requirements; ComEd’s scheme does not.  Id.; Docket 11-0721, 

Rehearing Order at 17.   

 

 According to CCI, ComEd’s conception of the formula rate process mixes incompatible 

elements of traditional ratemaking (focus on rates and effective period) with the formula 

ratemaking imperatives (focus on recovery of actual cost for specific years).  ComEd’s process 

sets formula rates without ever considering the costs to be recovered, costs for the year ComEd 

would use for reconciliation; then ComEd “reconciles” the projected revenue requirement for 

one year against the actual revenue requirement for a different year.  CCI argue that if ComEd’s 

calculations (as reflected in past filings) are at odds with the statute’s language and stated 

objectives, there can be no bar on correcting that error to implement the law properly, at any 

time.   

 

Remedy 

 

CCI witness Gorman explained that the effects of ComEd’s recovery cycle calculations 

are pervasive and cannot be corrected with a simple substitution of one or two numbers.  Mr. 

Gorman recommended that once all other issues with ComEd’s reconciliation and updated 

calculations are resolved, the Commission should order ComEd to make the necessary 

recalculations using the correct years’ data, to conform its reconciliation process to the 

Commission’s Rehearing Order.  ComEd’s compliance filing could deal comprehensively with 

that issue and any additional changes ordered by the Commission in this case.  IIEC/CUB/City 

Ex. 2.0 at 10:208 (emphasis added).   

 

The comprehensive compliance filing that Mr. Gorman recommends should reflect the 

following Commission orders.     

 

a) The Commission should order that ComEd’s 2012 actual revenue 

requirement be reconciled with the revenue requirement based on the 

projected revenue requirement for that year (ComEd’s 2011 historical 

costs and 2012 cost projections), as CCI propose, and the 

Commission’s Docket 11-0721 Order requires, since a “reconciliation” 

of 2012 actual costs with 2011 projected costs is not a reconciliation of 

projected and actual revenue requirements for the same year.   

b) There is no dispute that ComEd must use 2012 historical costs and cost 

projections for 2013 to set updated rates in this proceeding.  However, 

the Commission must state clearly that the resulting rates are intended 

to recover ComEd’s 2013 costs.   
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c) The Commission must designate 2013 as the Rate Year defined by the 

projected revenue requirement determined based on 2012 actual and 

2013 projected costs.  ComEd’s declaration that it plans to designate 

2014 as the Rate Year defined by 2012 historical costs updated with 

2013 projections must be rejected by the Commission, so that 

projections and actuals “for the same year” will be matched when the 

revenue requirement determined here is reconciled.  

 

CCI argue that failing to correct ComEd’s mismatched “reconciliation” will 

illogically favor ComEd with: 

 

1)  unnecessarily large reconciliation balances every year, due to 

ComEd’s unsupported, unrealistic declaration that historical costs from 

Year-1 historical costs and cost projections for Year-2 yield a 

reasonable projected revenue requirement for Year-3 -- even though 

ComEd is required by law to make substantial year-to-year 

infrastructure investments that are (for that Year-3) nowhere 

considered in the statutory process for projected revenue requirements;  

2) delivery service rates that are not based on costs, since the initial rates 

will be set using projected costs for a period different from the year for 

which costs are to be recovered and different from the year whose 

FERC Form 1 actual revenue requirement will be used in 

reconciliation;  

3) an extended period (an extra year) for application of ComEd’s WACC, 

as interest, to a reconciliation balance that already includes a WACC 

return on utility investment.   

 

According to CCI, such outcomes are not reasonable, and they preclude lawful 

acceptance of ComEd’s interpretation and application of the formula rate reconciliation 

and rate setting processes.   

 

COMMISSION ANALYSIS AND CONCLUSIONS 

 

 The Commission takes notice that the formula rate process effects fundamental 

changes in the ratemaking processes of this Commission.  However, we are also 

cognizant that the legislation defining that process incorporated an entire body of 

regulatory law and Commission practice (except where new formula rate provisions 

cannot be harmonized, in which case the newer provisions prevail).  One change that is 

consequential in this case is the dramatic shift in focus from (a) rates based on test year 

costs to be effective over an indefinite period to (b) costs determined and recovered for 

successive calendar year periods through formula rates (also annual) set to recover that 

specific year’s actual-cost revenue requirement, using reconciliation adjustments if 

necessary.  The Commission must implement these significant changes, using its 

regulatory expertise to harmonize new and old provisions and to give meaning to all 

applicable provisions of the PUA.  The task of working out the details and practical 

implementation of the statute has proved challenging, in part because (as to certain 
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issues) the law uses undefined terms that must draw their meaning from the stated 

objectives of the statute.  One of the resulting ambiguities is again at issue in this 

proceeding.   

 

Statutory Interpretation 

 

The Commission has reviewed in detail, for the second time, the problems with 

mismatching years in reconciliation proceedings, an issue the Commission addressed in 

the rehearing phase of ComEd’s inaugural formula rate proceeding.  The formula rate law 

and its statutory processes unquestionably focus on the determination and recovery of 

ComEd’s actual, prudent, and reasonable revenue requirement for each calendar year.  

That fundamental objective compels the Commission to maintain that focus and 

designate the year for which the statutory process determines the revenue requirement the 

Rate Year, as that term is used in the formula rate statute.  Specifically, the Rate Year is 

the filing year, the year for which ComEd provides projections of its net investment to 

update the historical revenue requirement from its most recent (at that time) FERC 

Form 1, yielding a tentative revenue requirement that will be used to set rates to recover 

the revenue requirement for that year.  If that determination ultimately proves inaccurate, 

in comparison to the actual revenue requirement for that year (determined when the 

FERC Form 1 for that year is available), the deficiency or excess will be remedied 

through a reconciliation adjustment, to assure recovery of ComEd’s actual costs for that 

Rate Year.  In that connection, the Commission affirms its determination that the 

reconciliation stage of the formula rate process requires that the reconciliation process 

match the projected revenue requirement and the actual revenue requirement for that 

same year, the Rate Year as defined above.  This process is consistent with the statutory 

language and best accomplishes the required recovery of actual costs, while satisfying the 

statutory requirement for costs based on costs at every stage of the process.   

 

As described by CCI in this case, the statutory revenue requirement determination 

uses the Year-1 historical revenue requirement, which is augmented by the Year-2 

projected net investment to determine the revenue requirement for Year-2 (the Rate Year) 

and set initial formula rates for its recovery.  To be clear, the Commission rejects 

ComEd’s use of the revenue requirement determined using that statutory process as the 

revenue requirement for Year-3, the year after the year for which costs are projected.  

Given the statutory requirement for significant infrastructure investment each year, the 

statutory revenue requirement process would not yield a reasonable determination of the 

revenue requirement for a later year never considered in the statutory process.  There are 

additional effects described by CCI in the record of this case that the Commission finds 

unlawful (e.g., no reasonable cost basis for the resulting rates) and unacceptable (e.g., 

rates not just and reasonable when imposed, since the most accurate, feasibly determined 

cost basis is not used).  Those effects provide additional bases for the Commission’s 

decision.   

 

Process Definition 
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 The Commission concludes that the revenue requirement (cost) determination and 

recovery process of the formula rate law and Rate Year definition that reflects the focus 

and objectives of the statute are those described by the proposal of CCI.  The 

Commission adopts the particulars of that description in this proceeding.  To the extent it 

is seen as necessary, the Commission rescinds or corrects any prior decision to the 

contrary.  The Commission also affirms its holding in ComEd’s inaugural formula rate 

proceeding that the statutory reconciliation process requires that projected and actual 

revenue requirements for the same year.  The cost focus of the formula rate process 

dictates that we center the formula rate procedures on costs for each year, not on rates in 

effect in each year.   

 

ALTERNATIVE #1   

 

 Accordingly, the Commission orders that ComEd’s 2012 actual revenue 

requirement be reconciled with the revenue requirement based on the projected revenue 

requirement for that year (ComEd’s 2011 historical costs and 2012 cost projections), as 

CCI propose, and the Commission’s Docket 11-0721 Order requires.  A “reconciliation” 

of 2012 actual costs with 2011 projected costs is not a reconciliation of projected and 

actual revenue requirements for the same year and is not consistent with the formula rate 

statute.  The revenue requirement determined in this case shall be for 2013 (the Rate 

Year) and rates shall be set to recover those costs, becoming effective in 2014.  The 2013 

revenue requirement will be reconciled with ComEd’s 2013 actual revenue requirement 

next year based on ComEd’s 2013 FERC Form 1 data. 

 

ALTERNATIVE #2 

 

The current state of matters, as the Commission, utilities, Staff, and ratepayers 

sort through the unavoidable difficulties of implementing a complicated new process, 

compels the Commission to consider the practicalities and principles of ratemaking, as it 

implements the dictates and constraints of law.  In light of the Commission’s past 

approvals of ComEd proposals that we conclude in this order were not lawful or 

appropriate, the difficulty of unwinding the results of those decisions accepting a flawed 

cost determination and recovery process, and the absence of a superior remedy for 

ratepayers (given limitations on refunds) or for ComEd (the utility cannot be denied 

recovery for any particular year) the Commission will order that its findings and 

conclusions not apply fully to the reconciliation portion of this case or to ComEd’s single 

prior reconciliation.  In this case, ComEd will reconcile its 2012 actual revenue 

requirement with the revenue requirement approved in Docket 13-0386.  Accordingly, 

the Commission accepts the use -- in this reconciliation only -- of the process ComEd 

assumed in its Docket 13-0386 filing.  ComEd may “reconcile” the mismatched (and 

improperly designated) revenue requirements of the Docket 13-0386 proceeding with 

ComEd’s 2012 actual revenue requirement based on its 2012 FERC Form 1 cost data.   

(The special statutory process for ComEd’s first reconciliation will not be disturbed.)   

 

The remaining aspects of this case and all future proceedings will be conducted in 

accordance with the determinations of this order.  The Commission finds that this 
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remediation is reasonable, since it corrects an unlawful statutory process with least 

disruption to orderly implementation of the statute, corrects as expeditiously as possible 

past unlawful rates, and protects the utility’s right to recovery of its prudent, reasonable 

costs for each year of the formula rate period.  The alternative is full, immediate 

application of the conclusions of this order, to the extent possible, to all aspects of 

ComEd’s (past and present) formula rate proceedings.  

  

 

VI. RATE BASE 

  C. Potentially Contested Issues 

  1. Accumulated Deferred Income Taxes (ADIT) Adjustment on   

   Vacation Pay 

 

CCI Position 

 

CCI contend that the Commission should adopt AG witness Mr. Effron’s adjustment to 

remove $8,945,000 from the Company’s rate base.  AG Ex. 2.0 at 5:110-113.  CCI note that Mr. 

Effron’s adjustment responds to the Commission’s suggestion in Docket 12-0321 to see the issue 

of Accumulated Deferred Income Taxes (“ADIT”) on vacation pay further developed in this, one 

of the Company’s subsequent rate cases.  See ICC Docket No. 12-0321, Final Order at 17 (Dec. 

19, 2012).  In Docket 12-0321, CCI point out that the Commission declined to adopt a similar 

adjustment, but only because the record lacked the “clarity and robustness that is necessary to 

make the adjustment,” not because of substantive disagreement with the position.  Id.   

  

CCI argue that Mr. Effron’s adjustment should be adopted because the net accrued 

reserve for accrued vacation pay must be consistently treated with the deferred tax debit balance 

that is added back to ComEd’s rate base.  AG Ex. 2.0 at 6:123-129.  CCI disagrees with 

ComEd’s approach because the deferred tax debit balance attributable to accrued vacation pay 

does not require investor supplied funds.  AG Ex. 2.0 at 5:91-93.  Thus, CCI contend that the 

balance is an offset to the accrual for vacation pay and should properly be netted against the 

accrued vacation pay that is included in operating reserves.  AG Ex. 2.0 at 5:93-96.   

 

CCI show that the dispute in Docket 12-0321 was actually over whether the capitalized 

portion of accrued vacation pay should be included in rate base at all, as opposed to ComEd’s 

characterization of that dispute.  See ICC Docket No. 12-0321, Final Order at 12 (“[Mr. Effron] 

opined that this portion of accrued vacation pay should not be included in the operative reserves 

that are deducted from rate base.”).  CCI also point out that, in Docket 12-0321, Mr. Effron 

proposed treating the capitalized portion of accrued vacation pay as a deferred tax liability.  

ComEd Ex. 2.0 at 19:382-383.  Therefore, CCI contend, the Commission should follow through 

on its suggestion in 12-0321 that this amount should be offset from rate base given the clarity of 

the record in this proceeding.  

 

Although CCI partially agree with ComEd that the issue of whether the accrued vacation 

pay should be included in rate base at all does not inform the issue of deferred taxes on accrued 

vacation pay, CCI note that the exception is the capitalized portion of vacation pay in the 
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Deferred Debit account – which Mr. Effron recommends should not be included in rate base at 

all.  AG Ex. 2.0 at 4-5.  CCI also contend that ComEd’s claim that Mr. Effron’s adjustment is 

mere semantics ignores the demonstration that his proposal reduces the deferred tax debit 

balance in rate base by $8,945,000, which results from the application of the total state and 

federal income tax rate on the reserve balance, as opposed to the simple addition of the deferred 

debit amount to rate base (which would avoid those state and federal income tax implications).  

AG Ex. 2.0 at 4-5; AG Ex. 2.1.  CCI point out that the Company admits that it calculates a 

deferred tax asset on the full amount of the operating reserve liability resulting from the 

difference in the time that the liability is expensed versus when that amount is reflected on the 

Company’s tax return.  ComEd Init. Br. at 24-25.  Thus, CCI argue that the method by which 

those deferred taxes are recognized in rate base cannot solely be a matter of ‘semantics.’  

  

Against the Company’s claim that its investors supply the funds behind the deferred tax 

debit balance, CCI note that ComEd’s inclusion of the accrued vacation pay in operating reserves 

deducted from plant in service illustrates how investors do not supply the funds comprising the 

deferred debit associated with the deferred tax.  See AG Ex. 2.0 at 3-4 (citing ComEd Ex. 3.02, 

WP 5 REV, Pages 5-6).  Instead, CCI contend that ratepayers fund the addition to rate base 

proposed by the Company and thus the Commission should adopt AG witness Mr. Effron’s 

adjustment to net the associated deferred debit balance and thus remove $8,945,000 from the 

Company’s rate base. 

 

 

COMMISSION ANALYSIS AND CONCLUSIONS 

 

The Commission adopts AG witness Mr. Effron’s adjustment to remove $8,945,000 from 

the Company’s rate base.  AG Ex. 2.0 at 5:110-113.  The deferred tax liability created by the 

capitalized portion of ComEd’s accrual of vacation pay should be recognized in rate based 

because it creates a real cost to ratepayers.  While ComEd is correct generally that the issue of 

whether the accrued vacation pay should be included in rate base at all does not inform the issue 

of deferred taxes on accrued vacation pay, the Company is incorrect with regards to the 

capitalized portion of vacation pay in the Deferred Debit account.  The Commission agrees with 

AG witness Mr. Effron’s demonstration that his proposal reduces the deferred tax debit balance 

in rate base by $8,945,000.  This real difference in rate base is due to the application of the total 

state and federal income tax rate on the reserve balance, as opposed to the simple addition of the 

deferred debit amount to rate base which would avoid those state and federal income tax 

implications.  The Commission finds that ComEd’s investors do not supply the funds comprising 

the deferred debit associated with the deferred tax, instead, ratepayers fund the addition to rate 

base proposed by the Company.  Therefore, the Commission adopts AG witness Mr. Effron’s 

adjustment to net the associated deferred debit balance and thus remove $8,945,000 from the 

Company’s rate base. 

 

V. OPERATING EXPENSES 

 C. Potentially Contested Issues 

  2. Incentive Compensation Program Expenses 
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   a. Long-Term Performance Share Awards Program (“LTPSAP”) 

 

CCI Position 

CCI note that in 2012, ComEd’s Long Term Incentive Plan (“LTIP”) was changed to the 

Long Term Performance Share Awards Program (“LTPSAP”). ComEd Ex. 3.0 Rev. at 47-986-

987. They argue the LTIP was “based solely upon ComEd performance metrics, such as outage 

duration and O&M cost containment, while the LTPSAP, on the other hand, is based upon a 

broader perspective, and includes goals based upon the operational and financial performance of 

other Exelon subsidiaries as well as ComEd.” Id. at 47:990-992. ComEd initially proposed to 

include 50% of the total LTPSAP it incurred in 2012 ($1,573,000). Id. at 47:997-998. In so 

requesting, ComEd acknowledged that 50% of the LTPSAP was awarded in Exelon stock and 

50% was paid in cash, and a portion of the award is based on metrics related to Earnings per 

Share (“EPS”) and Exelon subsidiaries other than ComEd. Id. at 999-1000. Nonetheless, ComEd 

later accepted the rebuttal proposal of Staff witness Bridal to disallow 86.4% rather than 50% of 

the cost of LTPSAP. ComEd Ex. 14.0 at 14-15:298-305. Mr. Fruehe states that “Mr. Bridal 

correctly acknowledges that customers do benefit from some LTPSAP goals and presents a 

defensible approximation of allowable LTPSAP costs in light of the facts and governing legal 

requirements.” Id. at 14- 15:310-312 

 

CCI observe EIMA permits recovery of incentive compensation that is: 

 

based on the achievement of operational metrics, including metrics 

related to budget controls, outage duration and frequency, safety, 

customer service, efficiency and productivity, and environmental 

compliance. Incentive compensation expense that is based on net 

income or an affiliate’s earnings per share shall not be recoverable 

under the performance-based formula rate. 

 

220 ILCS 5/16-108.5(c)(4)(A). According to CCI the standard articulated in EIMA closely 

follows declarations in previous Commission decisions regarding allowable incentive 

compensation. The Commission has repeatedly stated that, in order for a Company to recover the 

cost of its incentive program, the plan must confer upon ratepayers specific dollar savings or 

other tangible benefits. ICC Docket No. 05-0597, Order at 95-96, citing ICC Docket No. 04-

0779, Order at 44; ICC Docket No. 03-0403, Order at 15; Docket No. 01-0696, Order at 10. 

Similarly, the Commission has generally disallowed such expenses except where the utility has 

demonstrated that its incentive compensation plan has reduced expenses and created greater 

efficiencies in operations.” In ComEd’s 2010 rate case, for example, the Commission disallowed 

100% of ComEd’s 2009 Key Manager Restricted Stock Award Program, because “the purpose 

of this plan is to further the financial and operational success of Exelon.” ICC Docket No. 10-

0467, May 24, 2011 Order at 65. 

 

CCI reason the record demonstrates that LTPSAP is based on the operational and 

financial performance of all subsidiaries of Exelon, ComEd’s parent company. While Mr. Trpik 

claims that the LTIP is based on ComEd specific operational metrics, such as outage duration 

and operation and maintenance cost containment, LTPSAP target awards are in fact contingent 
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upon the Compensation Committee of the Board of Directors (“Committee”) qualitative 

assessment of Exelon’s performance in six listed goal areas that support the long-term growth 

and value of Exelon. See ComEd Ex. 4.0 Rev. at 27:561-565. The granting of these awards is 

based on the Committee’s subjective assessment of the performance of all Exelon subsidiaries. 

CCI Ex. 1.0 at 10:198-205. There are no direct payout percentages assigned to any of the goals 

and, thus, it cannot be determined what portion of an award is related to ComEd’s operational 

performance and what weights were given to metrics related to EPS and the operations of other 

Exelon subsidiaries. Id. Mr. Gorman testified that these metrics are too removed from the 

specific delivery service related achievements of ComEd for the Commission to determine if the 

benefits resulting from LTPSAP justify recovering the cost of the program from ratepayers. Id. 

 

According to CCI, ComEd retains the burden of proof, even in the new formula rate 

structure, to establish the justness and reasonableness of the proposed rates or other charges. See 

220 ILCS 5/16- 108.5(c); 220 ILCS 5/9-201(c). The CCI say Staff’s attempt to devise an 

approximation of the portion of LTPSAP attributable to Exelon’s growth and performance does 

not suffice when ComEd has not met its burden to demonstrate precisely what portion of these 

executive incentive compensation awards are sufficiently related to ComEd’s operational 

performance to justify inclusion in rates.  Therefore, the CCI say Mr. Gorman’s adjustment to 

disallow 100% of ComEd’s LTPSAP should be adopted by the Commission and reflected in the 

“Total DS Operating Expenses” calculated on Mr. Fruehe’s ComEd Exhibit 3.18, Sch FR C-1, 

line 21. 

 

COMMISSION ANALYSIS/CONCLUSIONS 

The Commission agrees with CCI, Staff, and the AG that ComEd has failed to meet its 

burden in demonstrating that any portion of its Long-Term Performance Share Awards Program 

(“LTPSAP”) satisfies the requirements under Illinois law for inclusion in rates.  The EIMA is 

explicit that incentive compensation based on net income or an affiliate’s earnings per share shall 

not be recoverable under a performance-based rate.  220 ILCS 5/16-108.5(c)(4)(A).  The 

LTPSAP is based on the operational and financial performance of all subsidiaries of Exelon, 

ComEd’s parent company.  These award grants depend on a management committee’s subjective 

assessment of the performance of all Exelon subsidiaries.  CCI Ex. 1.0 at 10:198-205.  There are 

no direct payout percentages assigned to any of the goals and, thus, it cannot be determined what 

portion of an award is related to ComEd’s operational performance and what weights were given 

to metrics related to EPS and the operations of other Exelon subsidiaries.  Id.  ComEd retains the 

burden of proof, even in the new formula rate structure, to establish the justness and 

reasonableness of its proposed rates or other charges.  See 220 ILCS 5/16-108.5(c); 220 ILCS 

5/9-201(c).  Staff’s attempt to devise an approximation of the portion of LTPSAP attributable to 

Exelon’s growth and performance (a position abandoned by Staff in its briefs) does not suffice 

when ComEd has not met its burden to demonstrate what portion of these executive incentive 

compensation awards are sufficiently related to ComEd’s operational performance to justify 

inclusion in rates.  The EIMA thus prohibits recovery of any arbitrary portion of the LTPSAP, 

and it is disallowed from recovery in its entirety. 

 



19 

 

  3. Employee Stock Purchase Plan (“ESPP”) 

   a. Stock Price Issue 

   b. Income Tax Issue 

 

CCI Position 

  

According to CCI, the Commission should adopt AG witness Mr. Brosch’s adjustment 

to eliminate $1.185 million in income tax expenses incurred by ComEd to implement the 

Exelon Employee Stock Ownership Plan (“ESPP”). AG Ex. 1.0 at 26:592-27:599. Mr. Brosch 

recommends this adjustment because this amount represents an impermissible stock-based 

incentive compensation arrangement and is a non-recurring expense of the type appropriately 

excluded from formula rate recovery. 

 

In the opinion of CCI, the purpose of the ESPP is to provide an added incentive for 

ComEd employees to promote Exelon’s best interests (i.e. increasing shareholder earnings) by 

permitting employees to purchase shares of Exelon Corporation common stock at below-market 

prices. AG Ex. 1.0 at 27:607-612. The discounted stock price means that the Company records a 

discount expense in its Administrative and General expenses and income tax expenses. Id. at 

28:617-620. ComEd claims that the ESPP is a fringe benefit plan, unlike the Company’s Key 

Manager restricted stock program, in which the employees must purchase stock using their own 

funds and is unrestricted to any particular group of employees. ComEd Ex. 13.0 at 21:453-

22:465. However, CCI observed in its order in Docket No. 11-0721, the Commission held that a 

similar arrangement was an incentive compensation program, subject to disallowance under the 

PUA. See ICC Docket No. 11-0721, Final Order (May 29, 2012) at 83 (citing 220 ILCS 5/16-

108.5(c)(4)(A)). According to CCI, under such circumstances, compensation “based on net 

income or an affiliate’s earning per share shall not be recoverable under the performance-based 

formula rate.” 220 ILCS 5/16-108.5(c)(4)(A). 

 

CCI argue that here, the ESPP is a stock-based compensation arrangement where the 

value of its benefits is directly tied to the earnings and financial performance of Exelon rather 

than achieving the permissible criteria referenced by the Commission in its order in Docket 

No. 11-0721. AG Ex. 3.0 at 26:554-563. Moreover, when employee ownership of Exelon 

shares creates an income tax benefit, the Company passes those savings to Exelon while 

burdening Illinois ratepayers with the costs that arise from encouraging Company ownership 

of Exelon stock. AG Ex. 3.4 (ComEd DRR to AG 6.03). Although the Company contends that 

the ESPP is not an incentive compensation plan, the income tax expense impacts 

recommended for disallowance by Mr. Brosch are directly related to the “intrinsic value” of 

Exelon’s stock. AG Ex. 1.8 (ComEd DRR to AG 2.09(b)). In fact, ComEd subsidizes the 

purchase of Exelon stock by offering a discounted share price and their proposal would then 

burden ratepayers with the incremental income tax expenses associated with transactions of 

those shares of Exelon. AG Ex. 3.0 at 25:538-549. 

 

CCI say that moreover, the largest element of the ESPP-related income tax adjustment is 

a “one-time adjustment representing the portion of the IRS qualified amended return (‘QAR’) 

adjustment provided to the auditor for the Internal Revenue Service for the period 2006-2010 

that is related to the employee disposition of stock.” AG Ex. 1.8 (ComEd DRR to AG 2.09(k)). 
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These onetime expenses are not recurring and therefore should not be included in recovery 

through the formula rate for 2012 according to CCI. 

 

COMMISSION ANALYSIS AND CONCLUSION 

The Commission adopts AG witness Mr. Brosch’s adjustment to eliminate $1.185 million 

in income tax expenses incurred by ComEd to implement the Exelon Employee Stock 

Ownership Plan (“ESPP”).  AG Ex. 1.0 at 26:592-27:599.  Neither ComEd nor Staff explain how 

these expenses benefit ComEd’s Illinois ratepayers.  The Commission finds that no party 

disputes that the tax savings from the income tax deduction associated with the ESPP accrue to 

ComEd’s parent company and are not allocated to ComEd.  Therefore, the Commission holds 

that ComEd’s operating expenses should be reduced by $1.185 million in income tax expenses. 

 

VII. RECONCILIATION 

  B. Potential Contested Issues 

  1. Deferred Income Taxes on Reconciliation Balance 

CCI Position 

 

CCI note the “reconciliation adjustment” is calculated by multiplying the 

“reconciliation balance” by the interest rate. CCI Ex. 2.0 at 4:83-84. ComEd has grossly 

overstated the reconciliation balance on which its interest rate should be applied, thus 

increasing the interest amount by over 40%. CCI Ex. 1.0 at 6:127-129. The reconciliation 

balance is the total difference between the revenue requirement actually incurred in 2012 and 

the revenue requirement that the Commission determined in ICC Docket 12-0321. That 

difference is collected from customers, with interest. CCI Ex. 1.0 at 2:19-20. ComEd has 

calculated the interest due on its gross reconciliation balance. That interest should only be 

calculated on ComEd’s actual net cash investment in the reconciliation balance. Id. at 4-5:89-

91. This is particularly important as a result of the amendments to subsections (c) and (d) of 

Section 16-108.5 of the PUA, which now requires that the interest on the reconciliation 

balance must reflect ComEd’s actual weighted average cost of capital (“WACC”). Id. at 

6:119-121. The WACC is 6.91%, which is a significant percentage that, depending on the size 

of the reconciliation balance, could represent a substantial portion of the net revenue 

requirement. Id. at 6:121-125. According to CCI, in the current case, ComEd seeks to recover 

a total reconciliation balance of $181 million – over $30 million of which is interest. Id. at 

6:125- 127. 

 

It is the CCI position that ComEd has applied an incorrect interest rate to the inflated 

reconciliation balance it uses to calculate interest. ComEd has grossed up its WACC of 6.91% 

for taxes. Increasing the interest by 276 basis points from 6.91% (the ComEd WACC) to 9.67%. 

ComEd inserts an interest rate higher than ComEd’s WACC into its formula rate, in violation of 

subsection 16-108.5(d)(1) of the EIMA. 220 ILCS 5/16-108.5(d)(1). 

 

CCI say ComEd has incorrectly calculated the reconciliation balance on which its 

interest calculation should be based, causing the calculation of the interest on that  balance to be 
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inflated by over 40%. Id. at 6:127-129. Although the reconciliation balance is positive 

(meaning ComEd collected less than its 2012 revenue requirement), ComEd did not actually 

have to come up with the cash to make up for that entire difference. Rather, it benefitted from 

temporary income tax savings associated with the tax deductibility of those costs. Because 

ComEd’s costs were higher than the level reflected in rates, ComEd was permitted to take 

higher tax deductions and pay lower income taxes. CCI Ex. 2.0 at 6:122-123. ComEd’s actual 

net cash investment is the difference between the projected and actual revenue requirement, 

less income taxes. Id. at 6:123-125. 

 

CCI witness Mr. Gorman provided an illustrative calculation to demonstrate how 

ComEd’s net cash investment could be less than the total difference between the awarded and 

actual revenue requirements. CCI Ex. 1.0 at 5-6:100-115. If ComEd incurs $100,000 more 

payroll expense during 2012 than was reflected in the revenue requirement awarded for 2012, 

the Company will have a $100,000 higher reconciliation balance. Id. However, ComEd will 

deduct the higher payroll expense for the calculation of its 2012 income taxes. Id. As a result, 

assuming a 41% tax rate, ComEd will realize $41,000 of reduced income taxes associated with 

the higher payroll expense ($100,000 X 41%). Id. Therefore, ComEd will only have carried a 

cash reconciliation balance amount of $59,000 for the additional payroll expense ($100,000 - 

$41,000). Id. 

 

CCI observed ComEd’s actual cost of carrying the unrecovered payroll in this illustration 

is based on its out-of-pocket net cash investment (cash expenditures less income taxes) of 

$59,000 through the period the full accounting balance ($100,000) is recovered. As such, ComEd 

should only be allowed to recover carrying costs on its out-of-pocket net cash investment of 

$59,000. According to CCI, by doing this, ComEd would be made whole for the delayed 

recovery of this $100,000 reconciliation balance by full recovery of this amount, and the carrying 

charges on its out-of-pocket net cash investment in the reconciliation balance ($59,000) during 

the recovery period. 

 

It is the CCI position that interest should be calculated only on the amount of ComEd’s 

net cash investment in the reconciliation balance. Because ComEd’s costs were higher than the 

level reflected in rates, the Company received additional cash in the form of lower income tax 

expense due to higher income tax deductions. CCI Ex. 2.0 at 6:131-134. Those tax savings mean 

that ComEd’s out-of-pocket cash position is not the total reconciliation balance, but rather the 

net of tax reconciliation balance. Id. at 7:139-141. The CCI say ComEd should not receive 

interest on any more than its actual net cash investment, which is the difference between the 

reconciliation balance and the lower income tax liability. Id. at 7:139-141. Calculating interest on 

only the amount of ComEd’s net cash investment reduces the reconciliation interest by $12.6 

million. CCI Ex. 1.0 at 7:143-144. 

 

CCI observed AG witness Mr. Brosch makes a recommendation similar to that of Mr. 

Gorman. He noted that the Company benefitted from recording deferred income tax expense 

because it was able to defer the payment of income taxes while it awaits recovery of 

reconciliation balances. AG Ex. 1.0 at 18:405-07. That is because the reconciliation revenues 

recorded but not yet recovered are not currently recognized for income tax purposes. Id. at 

19:416-417. That deferral reduces the amount of capital investment the Company must make to 
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support the reconciliation revenue requirement that has not yet been recovered. Id. at 18:408-

411. Mr. Brosch recommends, then, like Mr. Gorman, that the interest on the reconciliation 

balance should be recorded only on ComEd’s net-of-tax incremental capital investment. Id. at 

19:420-423. 

 

CCI noted that in ICC Docket No. 11-0721, AG witness Mr. Brosch raised concerns 

about the issue of the reconciliation balance that is allowed to earn interest. AG Ex. 1.0 at 

19:424-446. At that time, the Commission did not make a definitive ruling, citing concerns about 

the completeness of the record. ICC Docket 11-0721, Final Order (May 29, 2012) at 167. CCI 

also observed Mr. Brosch also raised the issue in ICC Docket Nos. 12-0001 and 12-0293, 

Ameren Illinois Company’s initial formula rate setting docket and its first reconciliation, but the 

net-of-tax concern was not addressed in the Commission’s analysis and conclusions in those 

orders. AG Ex. 1.0 at 19:432-435. It is CCI’s opinion in this case, Mr. Brosch and Mr. Gorman 

have provided ample evidence to support recovery of interest only on ComEd’s actual net cash 

investment. 

 

CCI observes to demonstrate the magnitude of the impact of the effect of tax savings on 

the reconciliation balance, AG witness Brosch testified that ComEd’s books in 2012 show an 

ADIT liability of $34.077 million for federal income taxes and $10.22 million for state income 

taxes (a total of $44.3 million) of expected delayed payment of income taxes due to the delayed 

recovery of its under-collection in 2012. AG Ex. 1.0 at 20:450-459. Those ADIT balances are 

recorded in compliance with Generally Accepted Accounting Principles, (“GAAP”), under 

which full and complete accounting for income taxes must recognize that filing tax returns and 

paying income taxes will impact expenses payable in more than one accounting period. Id. at 

21:460-464. The delayed collection of reconciliation revenues in 2012 created a “taxable 

temporary difference” under Accounting Standards Codification 740-10-30-5. Id. at 22:491-492. 

 

CCI also note Mr. Brosch offers an alternative proposal which treats the $44.3 million of 

ADIT balances as 100 percent distribution jurisdictional. AG Ex. 1.0 at 26:578-584. This is 

intended to at least acknowledge the existence of these ADIT balances, which would not exist if 

not for the Illinois distribution formula ratemaking process. Id. at 26:584-585. That alternative 

does not go far enough, however, to ensure just and reasonable rates for ratepayers. The only 

equitable solution for ratepayers is to calculate interest only on ComEd’s actual net cash 

investment in its reconciliation balance. 

 

CCI reason the income tax deferrals ComEd admits it recorded as a result of under-

recovering in 2012 (ComEd Ex. 13.0 at 10:204-211) will not be reflected elsewhere if the 

Commission does not accept Mr. Gorman’s adjustment. Even though the ADIT tax deferrals 

arise entirely from the delivery service formula ratemaking process, ComEd has allocated them 

as “Non DST” and includes none of the $44.3 million ADIT balance in rate base. AG Ex. 1.0 at 

22:504-506. In doing so, ComEd ensures that all of the income tax deferral benefit is kept for the 

sole benefit of its shareholders. Id. at 23:506-508. 

 

In the opinion of CCI the Commission should not allow ComEd to recover interest on an 

amount that exceeds its own actual investment. If interest is calculated on any more than 

ComEd’s net cash investment, the result will be an inflated reconciliation balance. In order to 



23 

 

avoid allowing ComEd to recover interest on a balance 40% higher than its actual net 

investment, the Commission should only allow ComEd to recover interest on its net cash 

investment. CCI Ex. 1.0 at 6:127-129. 

 

 

COMMISSION ANALYSIS AND CONCLUSIONS 

 

The Commission has the ability to consider this issue in this docket.  The terms “structure 

and protocols of the performance-based formula rate” have not been defined in the Act, and 

ComEd relies on no authority to suggest that the spreadsheet that currently provides for 

calculating interest on the gross reconciliation balance is part of the formula rate “structure” or 

one of its “protocols.”  As we previously stated, the workpapers and schedules submitted with 

ComEd’s tariffs may be part of a filing, but they are not part of the tariffs themselves.  ICC 

Docket 11-0721, Final Order (May 29, 2012) at 153.  Thus, we may consider this (and other 

modifications to the schedules) in the context of a Section 16-108.5(d) proceeding. 

 

 The Commission agrees that interest should be calculated only on the net-of-tax 

reconciliation balance.  That balance represents ComEd’s actual cash investment, and it would 

be inappropriate for ComEd to collect interest on any greater amount.  The legislature did not 

address the appropriate reconciliation balance to be used to calculate interest.  It is up to the 

Commission, then, to determine the specific procedures to be employed in calculating over- and 

under-collection balances on which interest is calculated, so that ComEd’s actual, prudent, and 

reasonable costs are the basis for its rates.  The evidence provided by CCI and the AG 

demonstrate that interest expense on the reconciliation balance is tax deductible.  ComEd has 

received a cash benefit in the form of deferral of otherwise-payable income taxes.  The 

Commission has long recognized the cash benefit of ADIT to utilities, which is why it regularly 

reduces utilities’ rate bases for the effect of ADIT.  The ADIT at issue here is no different than 

other ADIT, and should be treated similarly.  We therefore adopt the adjustment of CCI and 

require ComEd to calculate interest only on the net-of-tax reconciliation balance. 

 

  2. WACC Gross-Up 

CCI Position  

CCI contend ComEd has overstated its interest rate in direct contravention of the PUA. 

The PUA specifically provides for interest on the reconciliation balance to be “calculated at a 

rate equal to  the utility’s weighted average cost of capital approved by the Commission for the 

prior rate year.” 220 ILCS 5/16-108.5(d)(1) (emphasis added). The reconciliation interest rate is 

intended to acknowledge that, because ComEd under-collected in 2012, it should be 

compensated for the time value of the money it paid out to make up for the under-collection. 

CCI Ex. 1.0 at 3-4:66- 70. 

 

The CCI say there is no ambiguity in the statute. The weighted average cost of capital 

(“WACC”) (which in this case is 6.91%) is the interest rate that is used. Id. at 3:56-57. 

However, ComEd has improperly “grossed up,” or “factored-up,” the WACC for the effect of 

income taxes, and requests an interest rate of 9.67%, rather than using its WACC. Id. at 3:60. 
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ComEd has increased the interest rate, claiming, “Because that interest rate is used to define a 

cost, not earnings, income tax impacts must also be considered...” ComEd Ex. 13.0 at 8:155-

157. ComEd argues that the “formula” requires the gross-up for income taxes. Id. at 9:168-169. 

It is telling that ComEd must rely on what it calls the formula – actually calculation sheets that 

are not under investigation – requires, rather than what the statute requires. 

 

CCI provide an illustrative example is helpful in explaining the meaning of “grossing-

up” (also referred to as “factoring-up”). If an employer offers an employee $100,000 for one 

year, assuming that employee is in the 30% tax bracket, the employee will only actually take 

home $70,000. In order to take home the whole $100,000, the company would have to pay the 

employee $143,000 (assuming still a 30% tax bracket). $143,000 is thus the “grossed-up” 

amount to adjust for the effect of income taxes. It is not reasonable for the employee to expect 

to receive $100,000 net income, unless that was previously agreed to between the employer and 

employee (or, in the instant case, unless the statute actually prescribed such an effect). 

 

CCI observed in ComEd’s initial formula rate setting case, and its first reconciliation, the 

Commission determined that the appropriate interest rate to apply to the reconciliation balance is 

the Company’s short term debt rate. ICC Docket 11-0721, Order on Rehearing, (Oct. 3, 2012) at 

36. Following the outcome of those cases, the General Assembly passed P.A. 98-0015 

specifically to clarify the law on multiple contested formula rate issues, including the 

appropriate reconciliation interest rate. Staff Ex. 7.0 at 40:864-866. If the General Assembly 

intended for the reconciliation interest rate to be grossed-up for taxes, it could have included 

that language in the Act. However, neither the original language of Public Act 97-0616, the 

updated language of P.A. 97-0646, or the updated language of P.A. 98-0015 mention any 

gross-up to the WACC. Staff Ex. 7.0 at 40:863-68. 

 

CCI contend ComEd filed tariff changes in ICC Docket 13-0386 that it stated were to 

reflect the changes made by the General Assembly to the original formula rate tariff in ICC 

Docket 11- 0721. Sept. 30, tr. at 47:23-48:4. Apparently, at that time, ComEd changed its 

formula to reflect the position that it should receive an interest rate that allows it to recover a 

grossed-up reconciliation balance. ComEd Ex. 13.0 at 9:170-72. Although the ICC approved the 

change at that time, the Commission has now opened an investigation into the tariffs approved in 

that docket to determine whether that and other changes are in compliance with P. A. 98-0015. 

ICC Docket No. 13-0553, Initiating Order (October 2, 2013). ComEd filed its tariff on May 30, 

2013, and the Commission approved the tariff just six days later, on June 5, 2013. Sept. 30, tr. at 

49:1- 9. The Final Order in that case cited a Staff Report which indicated that Staff agreed that 

the changes ComEd filed were consistent with PA 98-0015. ICC Docket 13-0386, Final Order 

(June 5, 2013) at 2-3. CCI observed that after further review, ICC Staff has determined that it 

erred in its report, and that the revisions approved in 13-0386 with respect to the reconciliation 

interest rate are not consistent with PA 98-0015. Staff Ex. 7.0 at 41:888-892. 

 

CCI note ICC Staff has filed testimony in Docket No. 13-0553 demonstrating that the 

WACC should not be grossed-up. See ICC Docket 13-0553, ICC Staff Ex. 1.0. The PUA 

amendments required the Commission to enter a final order approving ComEd’s tariff changes 

within 21 days after the utility’s filing. 220 ILCS 5/16-108.5(k)(1). That simply did not give the 

Commission or the parties an opportunity to meaningfully evaluate ComEd’s tariff template 
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changes, and to discover that ComEd’s change to the formula in ICC Docket 13-0386, and its 

proposed interest rate in this case, are not in compliance with the PUA. The Act explicitly allows 

for an interest rate equal to the WACC, and nothing more. 

 

In the opinion of the CCI, while ComEd acknowledges that the Act states that the interest 

rate applied to the reconciliation balance should be the WACC, ComEd claims the Act is “silent” 

on whether the WACC should be grossed-up for the effect of income taxes. Sept. 30, tr. at 55:13-

23. To say that the Act is “silent” implies that there is some ambiguity when in fact there is none. 

The language of the statute indicates that the WACC is the interest rate to be used. ComEd’s 

logic that the Act is “silent” with respect to their gross-up could be applied to any argument – the 

Act is also “silent” as to whether the WACC should be reduced in years where there is an under-

collection, or to whether the WACC should be increased in years where there is an over-

collection to appropriately compensate ratepayers. It is the CCI position that in reality, the Act is 

not “silent” as to any of those things – they simply are not permissible under the Act. 

 

In ICC Docket Nos. 11-0721 and 12-0321, ComEd did not advocate for or apply an 

income tax gross-up to the reconciliation balance according to CCI. Sept. 30, tr. at 56:21-57:14. 

The issue of grossing-up the interest rate was never mentioned in the testimonies of Mr. 

Hemphill or Ms. Houtsma in ICC Docket Nos. 11-0721 or 12-0321, and the Company admits 

that it did not consider such a gross-up until after P.A. 98-0015 became law. Staff Ex. 7.0 at 

40:868-874. 

 

CCI contend the other participating utility under Section 16-108.5, Ameren Illinois 

Company’s (“Ameren”) electric distribution service, has correctly interpreted the amendments to 

the statute and calculated the interest on its reconciliation balance using its actual WACC and 

nothing more. CCI Ex. 1.0 at 4:73-76, citing ICC Docket 13-0301. Ameren did not adjust the 

interest rate for income tax. Id. at 4:76. CCI believe the Commission should consider that as 

evidence that there is no ambiguity in the statute. 

 

CCI also note that ComEd claims that the interest ComEd will collect on the 

reconciliation balance is subject to income taxes and that this somehow justifies its grossing-up 

of the WACC. ComEd Ex. 13.0 at 9:175-76. AG witness Mr. Brosch demonstrated that there are 

no income tax impacts that need to be considered in this case. AG Ex. 3.0R at 10-11:216-231. 

ComEd receives interest on the reconciliation balance to compensate the Company for the lost 

time value of money it had to invest as a result of under-collecting in 2012. CCI 1.0 at 3-4:66-70. 

ComEd presumably incurred interest expense, having to borrow that money until such time as it 

collected rates in this case. Interest expense incurred by a business is fully deductible in 

determining taxable income and therefore has no tax impacts. AG Ex. 3.0R at 11:221-24. Even 

assuming ComEd incurs interest at the same rate (the WACC investment return) that it recovers 

from ratepayers, the taxable income resulting from incurring and then recovering such interest 

would be zero. Id. at 11:224-26. In other words, it is the CCI view that the tax deduction ComEd 

received from incurring interest expense to cover the amount of under-collection should fully 

offset the revenues received from ratepayers to recover interest on the reconciliation balance. Id. 

at 11:234-38. 
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CCI observed ICC Staff agrees with CCI and the AG that the WACC should not be 

grossed-up for the effect of income taxes. Staff Ex. 7.0 at 38:837-39:840. Staff witness Bridal 

explained that the two revenue requirements being reconciled in the reconciliation amount were 

already grossed-up for taxes; thus, the reconciliation amount itself is already grossed-up for taxes. 

Id. at 39:847-49. Mr. Bridal also noted that in all of its other reconciliation proceeding orders, 

including Purchased Gas Adjustments, Fuel Adjustment Clauses, Qualified Infrastructure Plant 

Surcharges, and Purchased Water Surcharges, the Commission has not and does not gross up the 

interest rate applied to the reconciliation amount for taxes. Id. at 39:854-58. 

 

Finally, CCI state ComEd cannot provide any reasonable explanation why the 

Commission should allow it an interest rate greater than the statutorily-mandated WACC. It calls 

its grossed-up rate the “total revenue effect of return” – a term that does not appear in the 

amendments to the PUA. CCI Ex. 2.0 at 5:100-04. The PUA explicitly states that the WACC is 

the interest rate to be used, and ComEd’s proposal is plainly inconsistent with that language. The 

Commission should adopt the positions of CCI, Staff and the AG and should use the WACC, 

without any gross-up, as the interest rate on the (net-of-tax) reconciliation balance. 

 

COMMISSION ANALYSIS AND CONCLUSIONS 

 We decline to adopt ComEd’s strained interpretation of the PUA to “gross-up” the 

statutory interest rate.  The PUA specifically provides for interest on the reconciliation balance to 

be “calculated at a rate equal to the utility’s weighted average cost of capital approved by the 

Commission for the prior rate year.”  220 ILCS 5/16-108.5(d)(1) (emphasis added).  No “gross-

up” was provided for in the Act.  ComEd’s proposal would require the Commission to apply an 

interest rate greater than WACC.  The fact that the legislature, in P.A. 98-0015, an amendment 

that set WACC as the interest rate to be applied to the reconciliation balance, did not mention a 

“gross-up” for the effect of income taxes is persuasive.   

 

 Further, the evidence in this case demonstrates that a “gross-up” is not warranted.  The 

income taxes, which ComEd is concerned will “take a ‘bite’ out of the interest revenues” ComEd 

will collect (ComEd Br. at 63-64), will be offset by the interest tax deductions ComEd is 

permitted to take as a result of having to borrow capital to finance the reconciliation.  The 

Commission notes that, in the Rehearing phase of ICC Docket 11-0721, ComEd argued that the 

interest rate on the reconciliation balance must be set at a rate equal to its WACC because the 

WACC is what ComEd actually pays the capital markets for the use of money when it is forced 

to carry the cost of the reconciliation balance due to an underestimate of costs.  ICC Docket 11-

0721, Final Order on Rehearing at 26.  The passage of P.A. 98-0015 gave ComEd exactly what it 

wanted – an interest rate on the reconciliation balance equal to the Company’s WACC.  The 

Company cannot now claim that the WACC is not necessarily the interest rate used to finance 

the reconciliation balance.  Thus, ComEd’s argument that it receives no tax benefit that offsets a 

portion of the tax to be paid on the reconciliation balance (ComEd Br. at 65), premised on its 

assertion that it does not finance the reconciliation balance at its WACC, fails.  The interest rate 

to be calculated on the (net-of-tax) reconciliation balance shall be “equal to” the Company’s 

WACC, with no gross-up for the effect of income taxes. 
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VIII. ROE COLLAR 

 B. Potential Contested Issues 

  1. Rate Base for ROE Collar Calculation 

CCI Position 

CCI take the position that for purposes of calculating the return on equity (“ROE”) collar 

adjustment, ROE is calculated by taking net income for the rate year and dividing it by the 

proportion of rate base that was financed with common equity for that same rate year. Staff Ex. 

7.0 at 6:119-123. To determine that denominator, the Company’s common equity ratio is 

multiplied by its rate base. Id. The Company is proposing to use the rate base as of the end of the 

reconciliation year for the purpose of calculating the DS Common Equity Balance and fixed cost 

capital balances. AG Ex. 2.0 at 11:233-242. That is, the Company uses the actual rate base as of 

December 31, 2012, based on the 2012 FERC Form 1 to quantify the balance of common equity 

used in the ROE computation and the interest and preferred dividends used in the quantification 

of the net income available for common equity. Id. 

 

It is the CCI view that contrary to ComEd’s position, the revisions to the formula rate law 

effectuated in May 2013 by P.A. 98-0015, which amended Section 16-108.5(c)(2) to require use 

of the year-end capital structure in the formula, did not require use of a year-end rate base in the 

ROE collar calculation. The evidence in this proceeding and the law support the interpretation of 

CCI, the AG and Staff in recommending that ComEd’s ROE calculation must be based on 

average rate base in the ROE collar calculation. 

 

CCI observed the ROE collar calculation in Section 16-108.5(c)(5) provides that, if the 

participating utility’s earned ROE for the prior rate year is more than 50 basis points higher than 

the ROE calculated pursuant to Section 16-108.5(c)(3), then the utility shall apply a credit 

through the formula rate that reflects an amount equal to the value of that portion of the earned 

ROE that is more than 50 basis points higher than the ROE calculated pursuant to paragraph (c) 

for the prior rate year, adjusted for taxes. Likewise, that subsection states that, if the 

participating utility’s earned ROE for the prior rate year is more than 50 basis points less than 

the ROE calculated pursuant to Section 16-108.5(c)(3), then the utility shall apply a charge 

through the formula rate that reflects an amount equal to the value of that portion of the earned 

ROE that is more than 50 basis points less than the ROE calculated pursuant to paragraph (3) of 

subsection (c). 220 ILCS 5/16-108.5(c)(3). Prior to the formula rate protocol changes pursuant 

to P.A. 98-0015, pursuant to the Commission’s directive to use average rate base for the 

purpose of calculating the reconciliation adjustment, ComEd’s schedules also used average rate 

base for the purpose of calculating the collar adjustment. While the revised Section 16-

108.5(c)(2) explicitly addressed the utility capital structure calculation, it was silent on the 

calculation of the ROE collar adjustment. 

 

CCI argue however, when ComEd changed the reconciliation rate base from average to 

year-end, the formula coincidentally changed Schedule FR A-3 relative to the calculation of the 

ROE collar calculation described in Section 16-108.5(c)(5). As a result of this modification, 

ComEd proposes that the ROE collar adjustment for 2012 be substantially reduced, thereby 

reducing the amount by which rates would decrease because of ComEd’s earnings exceeding 
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the 50 basis point collar. This change to the formula rate protocols was not authorized by P.A. 

98-0015. Furthermore, this change represents a reversal of the Commission’s prior 

determinations in Docket No. 11-0721, where the Commission approved use of average rate 

base for the purpose of measuring the ROE collar adjustment. See ICC Docket No. 11-0721, 

Schedule FR A-3. If ComEd’s changes to the calculation of the ROE collar from average rate 

base to year-end rate base are left unaltered, ComEd would collect revenues that do not reflect 

the Company’s actual costs, resulting in rates that are not just and reasonable under Section 9-

101 and 16-108.5(c) of the PUA. 

 

CCI observed AG witness Effron testified that, rather than the end-of-year rate base, the 

average rate base for the year should be used in the calculation of the earned ROE for the 

purpose of the collar calculation. AG Ex. 2.0 at 11:240-242. Mr. Effron reasoned that applying 

the common equity ratio to the average rate base will produce a dollar balance that correctly 

represents the actual capital supplied by equity investors to support the Company’s rate base over 

the course of the year for which the ROE is being calculated. Id. at 11-12:246-258. The net 

income used in the ROE calculation is the income earned over the course of the year, not the 

annualized net income being earned at the end of the year. Id. To be consistent, the common 

equity balance used in the denominator of the ROE calculation should be the average balance of 

common equity over the course of the year. Id. In times when the common equity balance is 

growing, using the end of period balance of common equity will understate the actual ROE 

earned on common equity provided by investors over the course of the year, and in times when 

the common equity balance is decreasing, using the end of period balance of common equity will 

overstate the actual ROE earned on common equity provided by investors over the course of a 

year. Id. 

 

CCI indicate ComEd claims that use of average rate base in the ROE collar calculation 

creates “an artificially inflated earned ROE” calculation. ComEd Ex. 13.0 at 8:146-149. CCI 

note Mr. Effron responded, however, that “[w]hen rate base increases over the course of the 

year, the use of a year-end rate base tends to artificially deflate the calculated earned ROE 

relative to the ROE actually earned.” AG Ex. 4.0 at 8:170- 172. ComEd did not present any 

evidence refuting this conclusion. Id. 8:172-173 Thus, in the CCI argument that because the 

amendments to EIMA did not require use of yearend rate base for purposes of the ROE collar 

calculation, and because nothing has altered the Commission’s determination in Docket No. 11-

0721 regarding use of average rate base in calculating the ROE collar, the Commission should 

adopt the recommendation of AG witness Effron to revise ComEd schedule FR A-1 to comport 

with the law and the evidence in this proceeding by using average rate base in the calculation of 

the ROE collar adjustment. See AG Ex. 2.0 at 14:302-312. 

 

COMMISSION ANALYSIS AND CONCLUSIONS 

The EIMA statute is silent with regard to the specific rate base measurement to use for 

purposes of the return on equity collar adjustment.  While the amendments to EIMA prescribe 

that participating utilities’ capital structure should be calculated using year-end rate base, those 

amendments did not include a requirement to use year-end capital structure for purposes of 

measuring the ROE collar adjustment.  220 ILCS 5/16-108.5(c)(2).  The Commission therefore 
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must determine the appropriate capital structure measurement for the ROE collar adjustment to 

determine and recover ComEd’s actual costs.  In Docket No. 11-0721, the Commission approved 

use of average rate base for the purpose of measuring the ROE collar adjustment.  See ICC 

Docket No. 11-0721, Schedule FR A-3.  P.A. 98-0015 does not reverse that order. 

 

The evidence in this record demonstrates that the average rate base for the year should be 

used in the calculation of the earned ROE for the purpose of the collar calculation.  The net 

income used in the ROE calculation is the income earned over the course of the year, not the 

annualized net income being earned at the end of the year.  To be consistent, the common equity 

balance used in the denominator of the ROE calculation should be the average balance of 

common equity over the course of the year.  In times when the common equity balance is 

growing, using the end of period balance of common equity will understate the actual ROE 

earned on common equity provided by investors over the course of the year, and in times when 

the common equity balance is decreasing, using the end of period balance of common equity will 

overstate the actual ROE earned on common equity provided by investors over the course of a 

year.  

 

Because the amendments to EIMA did not require use of year-end rate base for purposes 

of the ROE collar calculation, and because nothing has altered the Commission’s determinations 

regarding ROE collar calculation, the Commission adopts the record-supported recommendation 

of AG witness Effron to revise ComEd schedule FR A-1 to comport with the law and the 

evidence in this proceeding by using average rate base in the calculation of the ROE collar 

adjustment.   

 

IX. REVENUES 

 C. Potentially Contested Issues 

  1. Late Payment Revenues Related to Transmission 

CCI Position 

 

CCI argue that the Commission should adopt AG witness Mr. Brosch’s adjustment to 

reduce the revenue requirement by approximately $2.5 million to properly allocate late payment 

charge revenues recovered from transmission charges.  CCI contend that while there is no 

Federal Energy Regulatory Commission (“FERC”) requirement regarding how to treat Late 

Payment Charge revenues, these should be credited to retail delivery service customers by the 

Company.  See AG Ex. 1.0 at 9:183-195.   

 

CCI point to Ameren Illinois Company (“AIC”), the only other participating utility under 

the EIMA’s formula rate protocol, and contend that it correctly assigns 100% of its annual Late 

Payment Charge revenues as a reduction to the delivery service revenue requirement, as Mr. 

Brosch recommends.  AG Ex. 1.0 at 10:205-207.  In opposition to ComEd witness Mr. Fruehe’s 

claim that the revenues from Late Payment Charges will be properly credited to ComEd’s 

customers because those customers “necessarily pay for both transmission and distribution 

services,”  CCI point out that some, if not most, of ComEd’s customers take service from retail 

electricity suppliers – meaning there is no assurance that those suppliers will price their services 

based upon the costs they incur and pass those costs (and savings) onto their customers.  AG Ex. 
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3.0 at 8:176-9:185.   CCI maintain that the Commission’s rejection of a similar proposal in 

Docket 11-0721 was not an endorsement of the Company’s method.  In particular, CCI point out 

that the Commission concluded that “[w]hile the Commission does not decide here that ComEd’s 

allocation regarding this item is correct, the Commission notes that its allocation here is over 

90% to transmission rates, which is a very high number, and there is no evidence indicating that 

this allocation is factually incorrect.”  11-0721 Order (May 29, 2012) at 73.   Therefore, CCI 

contend that ComEd’s method of allocating these revenues to the transmission component of 

their rates fails to assure that all of ComEd’s delivery service customers, including those taking 

service from an alternative supplier, are credited with the benefit of ComEd’s collection of those 

charges. 

 

 

COMMISSION ANALYSIS AND CONCLUSIONS\ 

 

The Commission adopts AG witness Mr. Brosch’s adjustment to reduce the revenue 

requirement by approximately $2.5 million to properly allocate late payment charge revenues 

recovered from transmission charges.  In ComEd’s previous formula rate case, the Commission 

stated that “[w]hile the Commission does not decide here that ComEd’s allocation regarding this 

item is correct, the Commission notes that its allocation here is over 90% to transmission rates, 

which is a very high number, and there is no evidence indicating that this allocation is factually 

incorrect.”  11-0721 Order (May 29, 2012) at 73.  The Commission has approved an approach to 

credit Illinois ratepayers with the same type of revenue with respect to Ameren Illinois 

Company.  In order to consistently apply Commission policy with respect to formula rates, the 

Commission holds that ComEd should treat its late payment revenues in the same manner as 

Ameren Illinois Company treats its revenues from the same source.  The Commission finds that 

the Company’s claim that revenues will be double-counted is incorrect insofar as there are 

customers who purchase their energy from retail energy suppliers.    Because neither ComEd nor 

the Commission have jurisdiction over the retail suppliers to change the allocation of late 

payment revenues attributable to the suppliers’ customers, the Commission holds that those 

revenues should be credited to customers through ComEd’s delivery service rates.  

 

  2. Billing Determinants 

CCI Position 

CCI argue that the Commission should order ComEd to adopt AG witness Mr. Effron’s 

adjustment to account for the difference in billing determinants used to project New Business 

plant additions versus those currently used to recover those amounts in rates.  AG Ex. 2.0 at 6-

10.  CCI contend that the Company’s method of recovery fails to recognize post-test year growth 

in sales and revenues.   

 

CCI point out that for the current years at issue, the mismatch between using old billing 

determinants to reconcile projected costs results in rates that fail to reflect a real 0.19% increase 

in the number of residential bills and a real 0.09% increase in the number of small commercial 

and industrial bills in the year when revenues will be recovered through rates.  AG Ex. 2.0 at 

10:219-226.  CCI contend that the Company will be made whole for its real  costs incurred in 
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2014 when it recovers costs from its customers in 2016, since it will include its carrying cost at 

the weighted average cost of capital such that its 2014 costs are recovered as if they were 

recovered in 2014.  See AG Ex. 4.0 at 5:101-108.  Yet, CCI point out that under the Company’s 

method, the recovery mechanism would continue to use billing determinants that fail to account 

for customer growth through New Business plant additions that occurred after 2012.   

 

Moreover, CCI argue that ComEd witness Ms. Brinkman’s and Staff’s proposal to adjust 

billing determinants for changes in customers’ use should not be adopted because the Company 

fails to establish how changes in customers’ use are related to New Business plant additions.  

Moreover, CCI contend that, unlike the change in the number of customer accounts, the change 

in customer usage is difficult to quantify and therefore would introduce a level of arbitrariness 

into the Commission’s ordered rates.  See AG Ex 2.0 at 9:193-203; AG Ex. 4.0 at 6:124-136.   

 

Despite the Company’s narrow reading of billing determinants expressly included in the 

EIMA, CCI urge the Commission to reject ComEd’s overly narrow interpretation of the EIMA 

and follow its duty to order cost-based delivery service rates.  See Commonwealth Edison Co., 

ICC Order Docket No. 11-0721, Final Order at 75 (May 29, 2012); Commonwealth Edison Co., 

ICC Docket No. 12-0321, Final Order at 28 (Dec. 19, 2012); 220 ILCS 5/9-201(c).  CCI 

demonstrate that the use of one set of weather-normalized billing determinants for a year in 

which the basis for those billing determinants has undeniably changed fails to follow the “actual 

costs” dictate of EIMA or comply with the Article IX ratepayer protection provisions of the 

PUA. 

 

CCI note that ComEd has proposed plant additions in 2013 for approximately $149.3 

million in “New Business.”  AG Ex. 1.0 at 7.  It is undisputed by the Company that, in this case, 

ComEd is recovering both its 2012 revenue requirement and its projected 2013 plant additions.  

CCI point out that these additions represent such expenditures as equipment and line extensions 

to serve new residential or commercial customers.  AG Ex. 1.0 at 7.  Therefore, CCI contend that 

the billing determinants used by ComEd to calculate its rates to produce the required revenues 

should be adjusted for this projected customer growth.  Whether or not, as ComEd argues, using 

historical billing determinants would result in a 0.6% difference in the revenue requirement, CCI 

point out that if there is any difference in the billing determinants between the initial year and the 

year being reconciled, that difference should be reflected in rates if they are to be based on actual 

costs of service.  220 ILCS 5/16-108.5(c); 220 ILCS 5/9-201(c).   

 

COMMISSION ANALYSIS AND CONCLUSIONS 

The Commission adopts AG witness Mr. Effron’s adjustment to account for the 

difference in billing determinants used to project New Business plant additions versus those 

currently used to recover those costs in rates.  AG Ex. 2.0 at 6-10.  Despite ComEd’s 

protestations regarding the determinants authorized by EIMA, the Commission is required to 

follow not only the EIMA but also the rest of the Public Utilities Act regarding electric utility 

rates.  220 ILCS 5/16-108.5(c); 220 ILCS 5/9-201(c).  ComEd’s argument that the amount at 

issue is too small to warrant an adjustment fails to follow the requirement in the law of cost-

based delivery service rates.  Moreover, ComEd and Staff’s suggestion to also change the billing 
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determinants for changes in use does not address the source of the inconsistency being corrected.  

New Business plant additions are additions of new customers, not additions of customers who 

use necessarily more or less than ComEd’s average customer.  Moreover, given the varying 

trends in usage rate per customer, there is no basis in the record to adjust billing determinants for 

that difference if the Commission were to find that those determinants are related to the 

imbalance being corrected.  Therefore, the Commission holds that ComEd should adjust its 

billing determinants to account for new customers added as a result of New Business plant 

additions.  

 

 

CONCLUSION 

 WHEREFORE, CCI respectfully request that the Commission adopt the analyses and 

conclusions set forth in this Draft Order. 
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