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STATE OF ILLINOIS 
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THE PEOPLE OF THE STATE OF ILLINOIS,  ) 
ex. rel. LISA MADIGAN,      ) 
Attorney General of the State of Illinois   ) 
        ) 
Complaint to suspend tariff changes submitted by   )  
Ameren Illinois and to investigate Ameren Illinois Rate  )  
MAPP pursuant to Sections 9-201, 9-250 and 16-108.5 ) Docket No. 13-0501 
of the Public Utilities Act     )   
        ) (cons.) 
        ) 
AMEREN ILLINOIS COMPANY    )  
d/b/a Ameren Illinois      )  Docket No. 13-0517 
Revisions to its Formula Rate Structure and Protocols ) 

 
REPLY BRIEF OF 

THE PEOPLE OF THE STATE OF ILLINOIS 
 
The People of the State of Illinois, by Attorney General Lisa Madigan (AG or the People) 

submit the following Reply Brief in response to the Initial Briefs of Ameren Illinois Company 

(AIC, Ameren or the Company) and the Staff of the Illinois Commerce Commission (Staff).  The 

People will show that: 

1.  The correct calculation of the Company’s return on equity (ROE) collar, 

using year-end capital structure and average rate base is consistent with the 

terms of Section 16-108.5 of the Public Utilities Act (PUA) and specifically 

with the 2013 amendments to that Section, identified as P.A. 98-0015. 

2.  Interest on the over- or under-collection indicated by the reconciliation 

should be net of taxes.  This is consistent with Commission practices that 

apply in a hearing to review a filing for a general increase in rates under 

Article IX of the PUA. 
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3.  The adjustments to forecasted depreciation on Schedule FR C-2 offered by 

the Company are not transparent and must be made transparent, with all 

calculations and inputs clearly explained, in the Company’s filings or 

workpapers, as required by Section 16-108.5(c) of the PUA. 

4. The Company should include in its Cash Working Capital (CWC) calculation 

on Appendix 3 of its formula rate tariff only income taxes actually payable in 

cash in the applicable year and should exclude any deferred income taxes not 

actually payable in the applicable year, and Appendix 3 should be modified 

accordingly. 

I. INTRODUCTION 
 

A.  Introduction 
 
Initial Briefs were filed by AIC, the Staff, the Citizens Utility Board (CUB), and the 

People.  CUB and the People agree that nothing in Section 16-108.5 or the 2013 amendments, 

P.A. 98-0015, changed the Commission’s prior ruling that the Company’s return on equity collar 

calculation should use the average rate base, and further, that the use of average rate base will 

most accurately reflect the returns provided investors in the prior year.  CUB and the People also 

agree that Section 16-108.5(d)(1) only authorizes that interest be recovered (or paid) on the net-

of-tax reconciliation balance, being the “over-collection or under-collection indicated” by the 

reconciliation balance.  220 ILCS 5/16-108.5(d)(1).  

By contrast, the Company and the Staff argue that the Commission is required to use 

year-end rate base in calculating the ROE collar, ignoring the over-riding policy of Section 16-

108.5 that the formula rate “[p]rovide for the recovery of the utility’s actual costs of delivery 

services that are prudently incurred and reasonable in amount consistent with Commission 
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practice and law.”  220 ILCS 5/16-108.5(c)(1) (emphasis added).   Further, the Company and 

Staff ignore the statutory language limiting interest to the “over-collection or under-collection 

indicated” by the reconciliation balance, which would be net of deferred income tax amounts; 

instead they argue that interest should apply to the entire reconciliation balance.  See 220 ILCS 

5/16-108.5(d)(1).  The Commission should reject the Company and Staff’s positions, as further 

discussed below.  

In its August 19, 2013 tariff filing, the Company proposed modifying Schedule FR C-2 of 

its formula rate tariff to add an adjustment in dollars for forecasted depreciation on both existing 

plant and projected plant additions, based on changes to its depreciation accrual rates 

implemented in January 2013 after a consultant’s study.  The Company described this 

modification in cursory fashion at pages 22-23 of its Initial Brief.  However, the proposed 

modifications to Schedule FR C-2 do not break down the adjustment among existing plant and 

projected plant additions; nor do they explain the derivation of the calculated amounts on the 

proposed new Line 8a.  Similarly, Line 40a of Schedule FR B-1, showing accumulated deferred 

income tax (ADIT) on projected plant additions, now includes a similar adjustment for the new 

depreciation accrual rates, although the amount of the adjustment and its derivation are not 

shown on Schedule FR B-1 or any other filing.  Although Company witness Stafford admitted 

during cross-examination that the adjustment could be made more transparent, as discussed 

below, the Company did not make any commitment to transparency in its Initial Brief.  The 

calculation of these adjustments should be transparently presented by the Company, as discussed 

in the People’s Corrected Initial Brief at 24-31 and below. 

Finally, the Company includes at Line 27 of its Appendix 3 to its formula rate tariff all 

2012 income tax amounts, including deferred income tax amounts, for purposes of calculating a 
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CWC requirement for its payment lead on such income tax amounts.  In fact, the Company 

actually paid no income tax for 2012, and it is thus inappropriate for the Company to calculate a 

CWC requirement for deferred income tax that resulted in no cash outlay during 2012.  The 

People’s suggested revision to Appendix 3 to correct this error is described in Exhibit 4 to the 

People’s Corrected Initial Brief, and below.  The Company’s only argument in its Initial Brief 

against the People’s proposal was that such modification would be “contrary to long-standing 

Commission practice” (AIC Ini. Br. at 25), but it did not address the new evidence and 

arguments brought forward by AG witness Brosch in direct and rebuttal testimony. 

II.  FORMULA RATE ISSUES 
 

B. Contested Issues 
 

1. Return on Equity Collar Calculation 

a. The ROE Collar Calculation Must Use Average Rate Base To 
Calculate the Company’s Actual ROE. 

 
AIC argues against the use of average rate base in the calculation of the ROE collar on 

Schedule FR A-3 because, it alleges, Section 16-108.5 of the PUA requires the use of year-end 

rate base in all formula-related calculations.   AIC Ini. Br. at 12-13.  However, AIC presents a 

selective reading of the Section, and ignores the over-arching goal of the law, which is to provide 

the Company with a revenue requirement and reconciliation  sufficient to cover its actual costs, 

while limiting the potential for the ROE to stray too far from the ROE target established in the 

law.  Section 16-108.5(c)(5) allows the utility to receive without adjustment an actual ROE that 

is within a zone of 50 basis points of the targeted ROE while requiring a credit or a charge if the 

actual ROE is beyond that zone or collar.  220 ILCS 5/16-108.5(c)(5).  AIC’s arguments also 

ignore the fact that while the General Assembly directed that year-end capital structure be used 
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in the formula, including in the ROE collar calculation, it did not change the Commission’s prior 

decision to use average rate base to calculate the actual ROE for the prior year.   

b. The Commission Should Reject Ameren’s Results-Driven Approach 
to the ROE Collar. 

 
There is no dispute about how the ROE is calculated.1 However, rather than consider the 

most accurate calculation, the Company focuses on the effect one approach or the other will have 

on the ROE result.  The Company argues that applying the year-end capital structure to average 

rate base will “tighten” or “restrict” the ROE collar.  AIC Ini. Br. at 10.  Specifically, it argues 

that “the AG’s proposal will effectively increase AIC’s earned ROE, making it more likely to 

exceed the standard ROE and hence require a refund.”  Id. at 10-11.  The Commission should 

reject this result-driven approach because it conflicts with the goals of the law to accurately 

measure the Company’s ROE to protect consumers from excessive earnings. 

The formula rate law sets the revenue requirement and reconciliation revenue 

requirement every year, but does not reconcile the actual revenues the utility received in the 

reconciliation year; the reconciliation on Schedule FR A-1 REC only retrospectively re-

calculates an authorized revenue requirement for the reconciliation year based on actual data on 

expenses and rate base.  As a result, if, for example, there is a very hot summer with high 

demand, the only way that consumers are protected from providing the utility with an excessive 

return is the ROE collar.  Conversely, in a cool summer, the utility may not realize revenues 

sufficient to come within 50 basis points of its authorized return, and it would receive a credit to 

make up the difference, implemented through rates two years subsequent.  The Commission 

should focus on whether the ROE collar calculation accurately reflects the earnings available to 

investors – not whether one approach or the other will increase or decrease the calculated ROE. 

                                                
1  AIC Ini. Br. at 9; Staff Ini. Br. at 9.  ROE is the result of dividing net income by the portion of rate base 

funded by common equity. 
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c. The Statutory Language And Intent Support The Use Of Average 
Rate Base In The ROE Collar Calculation. 

 
AIC argues that the multiple references to “year-end rate base” in the 2013 amendments 

to Section 16-108.5 of the PUA requires the Commission to use year-end rate base in the collar 

calculation2  even though (1) the subsection describing the collar does not mandate the use of 

year-end rate base, (2) the mandate to use year-end rate base only applies to rate-setting 

provisions (both the rate year and the reconciliation year), (3) average rate base was used for the 

ROE collar computation before the 2013 legislative changes, and (4) the 2013 legislative 

changes did not address the use of average rate base in the ROE collar calculation while it did 

direct the use of average rate base in the reconciliation and initial revenue requirement 

calculations.  See P.A. 98-0015.  The Commission should reject the argument that the rate base 

used in the ROE collar calculation should be changed because the General Assembly chose to 

change those portions of the law that address revenue requirement s.  As demonstrated in the 

People’s Corrected Initial Brief at 10-11, the ROE calculation involves different sections of the 

law than the revenue requirement calculation.  

Use of average rate base to determine the historical ROE does not contradict Section 16-

108.5 and is consistent with basic cannons of statutory construction.  There are several facts that 

AIC left out of its Initial Brief that demonstrate that while the General Assembly could have 

amended the ROE collar section of the law, it did not.  See 220 ILCS 5/13-108.5(c)(5) and P.A. 

98-0015.  First, in AIC’s initial formula rate docket, the Commission approved the use of the 

average rate base in both the reconciliation revenue requirement and in the ROE collar 

calculation.  AG Ex. 2.0 at 4; ICC Docket 12-0001, Order at 174-175 (Sept. 19, 2012).   Second, 

the Commission applied this approach in both AIC’s and Commonwealth Edison’s formula rate 

                                                
2 E.g., AIC Ini. Br. at 14. 
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orders.  See also ICC Docket 12-0321, Order at 4 (Dec. 19, 2012). Clearly the General Assembly 

was aware of the terms of these Commission orders when adopting P.A. 98-0015, as those 

Commission orders are specifically identified in Section 16-108.5(k).   Finally, when the General 

Assembly reviewed the Commission’s Orders regarding the formula rate requests, the drafters 

inserted the phrase “year-end rate base” six times. Not one of these instances changed the use of 

average rate base in the ROE collar calculation.3 

A fundamental rule of statutory construction is that “the expression of one thing in a 

provision generally excludes all others, even where there are no negative words of prohibition.” 

Town of Normal v. Hafner, 395 Ill.App.3d 589, 918 N.E.2d 1268 (4th Dist. 2009).  The General 

Assembly had before it the Commission’s orders requiring, among other things, that AIC and 

Commonwealth Edison calculate the ROE collar on the basis of average rate base.   However, 

neither the prior House and Senate Resolutions referenced in P.A. 98-0015 (quoted at footnote 3 

above) nor P.A. 98-0015 itself mentions how the rate base is to be treated in calculating the ROE 

collar.   The General Assembly expressly directed the use of year-end rate base for revenue 

requirement issues but did not so much as mention the use of year-end rate base in connection 

with the ROE collar.  Principles of statutory construction show that the failure to address an 

issue, when other issues are addressed, shows an intent to leave the issue unchanged.  See, 

                                                
3  The General Assembly summarized the changes to the law accomplished by P.A. 98-0015 in Subsection 

(k) and did not mention the calculation of the ROE collar.  The General Assembly provided:     
 
(k) The changes made in subsections (c) and (d) of this  Section by this amendatory Act of the 98th General 

Assembly are  intended to be a restatement and clarification of existing law,  and intended to give binding effect to 
the provisions of House Resolution 1157 adopted by the House of Representatives of the  97th General Assembly 
and Senate Resolution 821 adopted by the  Senate of the 97th General Assembly that are reflected in paragraph (3) 
of this subsection.  … 
 

(3) The tariff changes described in paragraphs (1) and (2) of this subsection (k) shall relate only to, and be 
consistent with, the following provisions of this  amendatory Act of the 98th General Assembly: paragraph (2) of 
subsection (c) regarding year-end capital structure, subparagraph (D) of paragraph (4) of subsection (c) regarding 
pension assets, and subsection (d) regarding the  reconciliation components related to year-end rate base and interest 
calculated at a rate equal to the utility's  weighted average cost of capital. 
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People ex rel. Daley v. Grady, 548 N.E.2d 764, 766 (Ill. Ct. App. 1989).  When an act lists 

things to which it refers, the court may infer that any omissions were intended as exclusions. 

Bank of Waukegan v. Kischer, 246 Ill. App. 3d 616, 620 (1993).  Similarly, the courts have held 

that the status quo, or existing common law, will be preserved unless there is “a clear 

inconsistency between the two laws so that both cannot be carried into effect.”  Rush University 

Medical Center v. Sessions, 2012 IL 112906, 980 N.E.2d 45, 50-52 (2012). 

d. The Use Of Year-End Capital Structure In The ROE Collar 
Calculation Does Not Require That Year-End Rate Base Must Also Be 
Used. 

 
Both the Staff and AIC argue that the language in Section 16-108.5(c)(2) directing the 

Commission to use “the utility’s actual year-end capital structure for the applicable year … 

subject to a determination of prudence and reasonableness consistent with Commission practice 

and law” in the “performance-based formula rate” mandates the use of year-end rate base in the 

collar calculation.  See Staff Ini. Br. at 9; AIC Ini. Br. at 10-11.  While the ROE collar section of 

the law (Section 16-108.5(c)(5)) incorporates this subsection concerning capital structure 

(Section 16-108.5(c)(2)), Staff and AIC read too much into the term “capital structure.”  A 

review of the Commission conclusions that P.A. 98-0015 modified and the very specific 2013 

changes to the law demonstrate that it is unreasonable and violates the rules of statutory 

construction to imply that a subsection addressing how capital structure is to be used in 

determining the overall rate of return incorporated into the revenue requirement also implicitly 

changes the accounting convention the Commission applied in calculating the actual ROE.   

In Dockets 12-0001 and 12-0293, AIC’s first two formula rate cases and the cases cited 

in P.A. 98-0015, the Commission adopted a Staff position to use AIC’s average capital structure 

in establishing the utility’s revenue requirement under the formula rate law.  Specifically, AIC 
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and Staff argued about whether an average capital structure or a year-end capital structure more 

accurately reflected the return on common equity, with Staff pointing out that “Standard & 

Poor’s ("S&P") uses average common equity in its calculation of return on common equity and 

financial literature recognizes that it is ‘common regulatory practice’ to calculate a rate of return 

on average book equity.”  Docket 12-0001, Order at 109 (Sept. 19, 2012).  While the parties 

disagreed about the use of “average” versus “year-end” capital structure, neither AIC nor the 

Staff mentioned how rate base should be treated in connection with either the revenue 

requirement ROE or the ROE collar.4  See id. at 106-110.   

The Commission’s conclusion in Docket 12-0001 to use average capital structure in 

determining AIC’s revenue requirement does not mention rate base: 

  Section 16-108.5(c)(2) requires that the formula rates "[r]eflect the utility's actual 
capital structure for the applicable calendar year, excluding goodwill, subject to a 
determination of prudence and reasonableness consistent with Commission practice and 
law."  The Act does not specify exactly how the "actual capital structure" is to be 
determined.  The Commission finds Staff's arguments for how to determine AIC's capital 
structure persuasive.  Staff's method is consistent with Commission practice and law and 
mitigates the risk of manipulation.  AIC's claim that Staff uses 2009 data is not well taken 
given that the December 31, 2009 balances used by Staff are identical to opening January 
1, 2010 balances.  AIC's argument is also disingenuous in light of its own use of 
December 31, 2009 data for calculating short-term debt balances.  Accordingly, the 
Commission adopts Staff’s proposed average capital structure methodology with the 
knowledge that it will more accurately reflect AIC's actual capital structure. 

 
Order at 110.  In light of the absence of any reference to the use of average rate base in 

connection with the Commission’s conclusion on the use of average capital structure, the 

absence of any reference to average rate base in connection with the year-end capital structure 

amendment demonstrates that the drafters did not address or change the existing average rate 

                                                
4 The only party that mentioned rate base was the Commercial Group, which argued that average capital 

structure should be used consistent with the use of average rate base.  However, the Commission did not cite the 
Commercial Group’s argument in support of its conclusion to use average capital structure.  Docket 12-0001, Order 
at 109-110. 
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base requirement.  This is consistent with the rule of statutory construction that when an act lists 

things to which it refers, the court may infer that any omissions were intended as exclusions. 

Town of Normal v. Hafner, 395 Ill.App.3d 589, 918 N.E.2d 1268 (4th Dist. 2009); Bank of 

Waukegan v. Kischer, 246 Ill. App. 3d 616, 620 (1993).  This rule is especially appropriate here 

where the drafters of P.A. 98-0015 specifically referred to the Commission orders that the 

drafters intended to “preempt” and “supersede.”  220 ILCS 5/16-108.5(k). 

e. AIC’s Attempt To Conflate Capital Structure With Rate Base Should 
Be Rejected As Inconsistent With The Terms Of The Law and the 
Regulatory and Financial Definition of Capital Structure. 

 
AIC erroneously argues that average rate base cannot yield year-end capital structure and 

further that capital structure and capital structure ratios are not the same thing.  AIC Ini. Br. at 

10-11.  “Capital structure” is a well-established regulatory and financial term.  Commission 

orders reviewing utility rate increase requests invariably include a discussion of capital structure 

in determining the weighted average cost of capital and the revenue requirement.  AIC’s 

argument that capital structure means anything other than the ratio of funding sources must be 

rejected as inconsistent with “Commission practice and law.”  See 220 ILCS 5/16-108.5(c)(2).  

In addition to the fact that the Commission addresses a utility’s capital structure in every 

order setting a revenue requirement without referencing year-end or average capital structure,5 

Illinois courts have also addressed capital structure as representing the mix or ratio of debt and 

equity financing.  Those cases make it clear that, as AIC witness Stafford testified, the term 

capital structure is used to refer to the “mix of debt or equity capital.”  AG Ex. 6.0 at 36 (Docket 

13-0301 Tr. at 252:1-2).   As recently as People ex rel Madigan v. Illinois Commerce 

Commission, 2011 IL App (1st) 100654, ¶ 5, 958 N.E. 2d 405, 408-409, the Court related 

                                                
5  E.g. ICC Dockets 12-0511 (Peoples Gas and North Shore Gas); 11-0767 (Illinois American Water Co.); 

11-0561 consol. (Utilites, Inc.); 11-0436 (Aqua Illinois); 11-0282 (Ameren Gas); 10-0566 (Peoples Gas and North 
Shore Gas); 10-0467 (ComEd). 
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Peoples Gas’ and North Shore Gas’ capital structure as the percentage of common equity and 

debt used to determine the utility’s rate of return.  In Central Illinois Public Service v. Illinois 

Commerce Commission, 243 Ill.App.3d 421,439-442, 610 N.E.2d 1356, 1369-1376 (1993) the 

Court included a comprehensive discussion of capital structure, discussing it exclusively as a 

mixture of financing, without reference to rate base. The Court stated:   

The rate making authority examines the utility's capital structure to 
identify the sources of the utility's capital. The utility might have a capital 
structure consisting of fifty per cent debt, fifteen per cent preferred stock 
and thirty-five per cent common stock. The regulatory agency then 
ascertains the cost of each component… This method of calculating rate of 
return is sometimes referred to as the “weighted cost of capital” approach, 
whereby the cost of the individual capital components are weighted in 
relation to their proportion to the total capital structure. The total sum of 
these weighted component costs is the overall allowed rate of return on the 
rate base.  
 

243 Ill.App.3d at 441.  See also Illinois Bell Telephone Co. v. Illinois Commerce Commission, 

283 Ill.App.3d 188, 669 N.E.2d 919, 931-932 (1996); Citizens Utility Board v. Illinois 

Commerce Commission, 276 Ill.App.3d 730, 743-748, 658 N.E.2d 1195, 1204-1207 (1996). 

  AIC’s argument that year-end capital structure means anything other than the ratio of 

debt and equity should be rejected as inconsistent with regulatory and financial practice.  Its 

further argument, that applying the year-end capital structure ratios to anything other than year-

end rate base does not yield a year-end capital structure turns the definition of capital structure as 

the portion or mix of debt and equity funding the utility’s operations on its head and should be 

rejected.  If the drafters of P.A. 98-0015 meant to change the Commission’s conclusion to 

require both the use of year-end capital structure and the use of year-end rate base in determining 

the ROE collar, it should have provided that condition in the law.  They did not do that, however, 

and there are no grounds for redefining the term “capital structure” as AIC suggests. 
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f. Applying Interest To The Over- or Under-Collection Indicated by the 
Reconciliation Net of Taxes Is Fully Consistent With The Balance Of 
Interests Reflected In The Law. 

 
 AIC argues that Section 16-108.5 represents a “preset, complex, calibrated balance” 

between consumers and utilities. AIC Ini. Br. at 3. That balance includes the ROE collar to 

ensure that consumers do not provide excessive profits to the Company, defined as an ROE more 

than 50 basis points over the authorized return.  The law also expressly incorporates Commission 

standards of review for prudence and reasonableness as a way to balance the spending mandates 

and anticipated price increases associated with the new law against consumer interests.  Given 

the complexity of the law and of ratemaking in general, it is clear that in order to implement the 

ROE collar protection and effectively review utility revenue requirement requests, the 

Commission must closely review what elements of AIC’s costs most accurately reflect actual 

costs, and most fairly represent the annual profits in each reconciliation year.  The use of average 

rate base to make the ROE collar calculation is the most accurate and the fairest measure of 

profitability.  In the absence of legislative action to direct the Commission to use another 

measure, the Commission should continue to use the average rate base in calculating the ROE 

collar.   

The People request that the Commission adopt the changes to Ameren’s Exhibit 2.4, 

Schedule FR A-3 recommended in their Initial Brief and shown on Exhibit 1 to their Initial Brief.  

 

2. Deferred Income Taxes on Reconciliation Balance 

a. The Reconciliation Provision Requires the Commission to Determine 
the Amount of Over- or Under- Collection Indicated by the 
Reconciliation Consistent with Established Regulatory and 
Evidentiary Standards. 
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In its Initial Brief, AIC first refers to the language of the statute, and suggests that the 

“precise mechanics of the reconciliation charge with interest” are found in the following 

language:   

Any over-collection or under-collection indicated by such 
reconciliation shall be reflected as a credit against, or recovered as 
an addition charge to, respectively, with interest calculated at the 
rate equal to the utility’s weighted average cost of capital approved 
by the Commission for the prior rate year, the charges for the 
applicable rate year. 
 

220 ILCS 5/16-108.5(d)(1).  AIC Ini. Br. at 16.  A review of this language, however, shows that 

it is far from precise.  The language limits the interest charge to the “over-collection or under-

collection” of an amount “indicated by such reconciliation.”  Although it could have, the statute 

does not provide that the full reconciliation balance shall be subject to interest or specify the 

mechanics of how the over-collection or under-collection amount is to be qualified.   

Implementation of this provision requires the Commission to  analyze and determine the 

amount of money that represents the “over-collection or under-collection indicated by such 

reconciliation” because clearly the statute does not say that interest is applied to the entire 

reconciliation balance.  That analysis requires the Commission to evaluate the over-collection or 

under-collection under established regulatory principles.  Indeed, the statute explicitly directs the 

Commission to “apply the same evidentiary standards, including but not limited to, those 

concerning the prudence and reasonableness of the costs incurred by the utility, the Commission 

applies in a hearing to review a filing for a general increase in rates under Article IX of this Act” 

when it reviews the annual update of cost inputs.  220 ILCS 5/16-108.5(d).  As demonstrated in 

the People’s Corrected Initial Brief at pages 20-21, recognition of the effect of accumulated 

deferred income taxes is a standard regulatory principle that directly applies to reconciliation 

over or under-recoveries. 
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AIC’s argument that the statute provides the “precise mechanics of the reconciliation 

charge with interest” is simply wrong.  The precise mechanics for assessing the over- or under-

collection must refer to regulatory and evidentiary standards concerning prudence and 

reasonableness.  It is well recognized, by both the Commission and Illinois courts, that “ADIT 

quantifies the income taxes that are deferred when the tax law provides for deductions with 

respect to an item, in a year other than the year in which the item is treated as an expense for 

financial reporting purposes.  For regulated entities, ADIT is treated as no-cost source of capital 

that reduces rate base.”   Docket 11-0721, Order at 56 (May 29, 2012), citing Ameren Illinois 

Co. v. Ill. Commerce Comm’n, 2012 IL. App. (4th) 100962 at ¶11, 967 N.E.2d 298, 304 (4th 

Dist. 2012) (italics added).  While the over- or under-collection amount arising from the 

reconciliation is not in rate base, the interest provision is intended to compensate the utility for 

the financing costs associated with the fact that some portion of its costs are recovered as taxable 

revenues (or returned in the case of over-recoveries) in a subsequent year.  If utility income tax 

payments are reduced due to delayed recovery or return of reconciliation revenues, because of 

deferred income taxes, it is unreasonable to ignore the tax deferral impacts upon the net cash 

flow amounts indicated by the reconciliation that is actually under- or over-collected.  

The Commission should reject AIC’s assertion that the statute sets the “precise 

mechanics” for applying interest to the over- or under collection indicated by the reconciliation.  

On the contrary, the Commission needs to apply established evidentiary and regulatory 

standards, including the effect of deferred taxes on the Company’s cash flow, to determine the 

appropriate amount on which interest is to be applied. 
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b. The Absence of an Express Provision Addressing ADIT on the 
Reconciliation Related Over- or Under-Collection Does Not Preclude 
the Commission from Applying Established Regulatory and 
Evidentiary Standards to Determine the Over- or Under-Collection 
Subject to Interest. 

 
AIC argues that “EIMA is a highly specific law” that sets out the exact functioning of the 

formula rate.  AIC Ini. Br. at 17.  The People do not disagree that Section 16-108.5 establishes a 

structure for annual revenue requirement updating, ROE determination, and a rate review process 

that is a major departure from traditional ratemaking.  However, that does not mean that every 

detail of ratemaking is specified conclusively in the statute.   Recognizing that it would be 

virtually impossible to address all facets of ratemaking, the statute relies on the Commission’s 

application of standards concerning the prudence and reasonableness of costs both in approving 

the formula rate tariff and in reviewing the annual filings.  220 ILCS 5/16-108.5(c)(1), 16-

108.5(c)(6) and 16-108.5(d)(3).    

AIC argues that the over- or under-collection of revenues indicated by the reconciliation 

is “the difference between the revenue requirement that was in effect for the prior rate year and 

the actual revenue requirement for the prior year.”  AIC Ini. Br. at 18.   AIC simply describes the 

reconciliation balance which is the gross amount of the revenue requirement difference, while 

ignoring the actual net-of-income tax cash flows arising from such reconciliation.  However, the 

statute does not say that interest applies to the “reconciliation balance.”  It only allows interest on 

the “over-collection or under-collection indicated by such reconciliation.”   Ameren has 

calculated an over-recovery of its 2012 revenue requirement.  Because such over-recovered 

revenues were subject to income taxes, the incremental cash in hand arising from AIC’s over-

collection has been reduced by its temporarily higher current income tax expenses.  Under these 

circumstances, AIC should not be made to pay interest on the full reconciliation amount, but 
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rather should pay interest to ratepayers only on the excessive cash revenue amount collected, 

reduced by the corresponding cash required for earlier payment of income taxes.  AG Ex. 3.0 at 

14:295-310. 

The absence of a specific reference to taxes in connection with the over-collection or 

under-collection indicated by such reconciliation does not mean that the effect of taxes should be 

ignored.  While AIC is right that the collar provision includes an adjustment for taxes, other 

provisions and protocols more relevant to the reconciliation provisions of the Energy 

Infrastructure and Modernization Act (EIMA) do not mention taxes.  Yet the effect of taxes is 

plainly incorporated into the revenue requirement.    ADIT is routinely considered as part of 

expenses and rate base in the Company’s formula rate updates; the Appendices to the 

Commission’s Orders in Docket Nos. 12-0001 and 12-0293 contain extensive treatment of the 

Company’s ADIT.6  

In reviewing Commonwealth Edison’s first formula rate filing, the Commission 

commented on the need to apply basic accounting principles in implementing the formula rate 

and to consider the effect of ADITs even in the absence of a specific direction in the statute.  The 

Commission stated: 

It is true, as ComEd argues, that the statutory provision 
regarding what is to be included at this juncture in time, does not 
mention ADIT. (220 ILCS 5/16-108.5(c)(6)). However, the statute 
is silent altogether with regard to ADIT and with regard to many 
other items that all agree must be included in, or deducted from, 
rates. If the Commission were to ignore ADIT on ComEd’s plant 
investments, we would be ignoring basic accounting principles and 
appellate precedent. (See, Ameren Illinois Co. v. Ill. Commerce 
Comm., 2012 IL. App. (4th) 100962 at 31, 2012 Ill. App. LEXIS 

                                                
6 See, e.g., Docket No. 12-0001, Appendix to Order, September 19, 2012, Page 1 Line 19, 

Page 2 Line 19, Page 3 Line 19, Page 4 Line 18, Page 5 Line 18, and Page 6 Line 7.  See also 
Docket No. 12-0293, Appendix to Order, December 5, 2012, Page 1 Line 19, Page 2 Line 19, 
Page 3 Line 19, Page 4 Line 18, Page 5 Line 18, and Page 6 Lines 9, 13, and 16.   
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175 (4th Dist. 2012), determining, with regarding to an ADIT 
adjustment to Ameren’s rate base, that Section 9-211 of the Public 
Utilities Act requires that rate base cannot exceed the investment 
value that a utility actually uses to provide utility services.). 

 
ADIT, a derivative adjustment that is caused primarily by 

plant additions, is a source of revenue for a utility. Because federal 
tax laws regarding 2011 allow businesses like ComEd, currently, 
to depreciate plant additions at 100%, ComEd has use of funds 
now that it would not have otherwise normally have had access to 
without borrowing or other forms of financing. In effect, ignoring 
this windfall to ComEd would be to allow ComEd an interest-free 
loan at the ratepayers’ expense for several months. 

… 
One would expect that, after the General Assembly treated 

so many issues with specificity that it would have specifically 
excluded ADIT in the statute, if that were its intent. It did not. 

 
Docket 11-0721, Order at 59-60 (May 29, 2012).  As pointed out in the People’s Corrected 

Initial Brief at pages 20-21, the effect of deferred income taxes is considered by all parties on 

many issues despite the absence of specific direction to consider ADIT or taxes.  This is because, 

as the Commission concluded in Docket 11-0721, basic accounting principles require that ADIT 

be treated as a source of non-investor funds, and the General Assembly did not direct the 

Commission to ignore this fundamental regulatory and accounting principle.   

c. Applying the Statutory Interest Rate to the Proper “Over-Collection 
or Under-Collection” Amount Does not Lower the Interest Rate, 
Although it Does Lower the Total Charge or Credit for the 
Reconciliation. 

  
AIC argues that applying the statutory interest rate to the net-of-tax over- or under- 

collection effectively reduces the statutory interest rate.  This argument is nothing more than a 

statement of simple arithmetic.    If one number in a multiplication equation is reduced, the 

product will be affected.  If the over- or under-collection balance (which is multiplied by the 

interest rate) is changed, it will change the product of the multiplication, but that does not change 

the interest rate, which is the other input to the equation.   
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This argument is another example of AIC’s arguments that ignores the substance of a 

proposal and focuses instead on whether it can be expected to  increase or decrease Company 

revenues as the Company’s investments increase.  Ratemaking should not be driven by such an 

end-result concern.  The goal is to accurately determine the net cash flow impacts of 

reconciliation over- or under-collections, so as to reflect the reality that there is an income tax 

effect when the Company receives taxable revenues in a year other than the year the expenses 

were incurred.  AG Ex. 1.0 at 4:234-248.   The Company does not have to finance more cash 

than it is actually pays out, or in the case of 2012, as shown in Schedule FR A-4 of AIC Exs. 2.4 

or 2.5, it did not enjoy incremental cash flow from the gross over-recovery of revenues, but 

instead paid income taxes on such revenues.  Calculating the reconciliation over-or under-

collection on a net cash flow basis properly recognizes that the utility will only avoid or incur 

interest expense on the net-of- tax over- or under-collection, which does not change the 

applicable interest rate.   

d. AIC’s Argument that There Is No Cash Benefit From The ADIT 
Effect Should Be Rejected As Based On A Misunderstanding Of Why 
ADIT Adjustments Are Fundamental To Regulatory Accounting. 

 
AIC argues that the “question is not whether AIC can defer paying income taxes, but 

rather when and how AIC will get actual cash in hand from the reconciliation balances.”  AIC 

Ini. Br. at 20 (emphasis in original).   This shows a fundamental misunderstanding of both how 

ADITs are treated for purposes of ratemaking and the function of interest on the over- and under-

collection indicated by the reconciliation.   

The reconciliation-related ADIT balances represent the cash flow cost or benefit AIC 

receives because the timing of its income tax cash payments are impacted by the delay in 

receiving or returning  the reconciliation revenues in the future.  AG Ex. 3.0 at 6:214-216.  
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These, AG witness Brosch noted, are very real cash income tax deferral impacts that must be 

considered and recognized by the Commission in determining the over- or under-collection of 

costs related to the reconciliation.  AIC is allowed to earn, or required to pay, interest while 

waiting to collect or return the accrued reconciliation revenues, while at the same time it either 

defers or pays the income tax expenses on such recoveries.    This tax deferral benefit effectively 

reduces the cash cost or benefit to the Company of the delayed revenues by about 41 percent of 

the accrued reconciliation revenues.  Id. 

AIC argues that it will not have “actual cash in hand to pay income taxes until customers 

have been billed and AIC has collected the reconciliation balance.”  AIC Ini. Br. at 20.   AIC 

neglects to recognize that it will not have a tax liability until it has collected the reconciliation 

balance in situations where there is such an under-collection.  Unlike other costs associated with 

the reconciliation year that were paid in the reconciliation  year, the income tax expense 

associated with a reconciliation under-collection does not become due until after the Company 

receives the revenues and pays taxes in the year the reconciliation revenue is collected, two years 

after the reconciliation year.  When a utility has not advanced the money to pay the taxes (which 

are not yet due), it should not receive interest on the income tax expense that was not paid.  

These effects apply in reverse when reconciliation over-recoveries have resulted in accelerated 

payments of current income taxes.   

AIC also argues that the net-of-tax adjustment “fails to address the reversal of the 

temporary timing difference for the ADIT deduction they propose.”  Again, this argument shows 

a lack of understanding of the adjustment and of how the reconciliation works.  The ADIT 

adjustment does not reduce the gross reconciliation balance, but instead recognizes the offsetting 

income tax payments or deferrals associated with the reconciliation balance to which interest 
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applies.  Further, as Mr. Brosch explained, during the period when revenues are being refunded 

to customers, a “reversal of the offsetting debit ADIT balance accounts for the fact that income 

taxes on the over-collected cash revenues were already paid in the prior period, while cash 

income taxes during the refund period will be reduced because of the lower billed revenues 

caused by the refunds.”  AG Ex. 3.0 at 7:250-273.   In fact, under basic regulatory accounting 

principles the temporary timing differences associated with the ADIT adjustment are fully 

recognized and are reversed as reconciliation revenues are either credited or collected. 

The adjustment only affects the “under- or over-collection indicated” by the 

reconciliation to recognize the fact the Company has either advanced the cash to pay the income 

taxes associated with the reconciliation revenues  in the case of over-collection or has deferred 

the payment of such income taxes in the case of under-collection.  For instance, when the 

Company has over-collected its revenue requirement but then advanced a portion of this cash to 

make higher cash income tax payments, it should not pay interest on the full reconciliation 

amount as if such excess revenues were not taxable.  The People’s recommendation is fair to 

both ratepayers and the Company, although it does reduce the refund to ratepayers when the 

Company was originally authorized to recover more than its actual revenue requirement 

determined during the reconciliation, as was the case in 2012.   

Finally, AIC asks “where the cash to pay income taxes on interest income on an under-

recovered balance, or cash to pay income tax expense on over-recovered balances will come 

from, under AG’s proposal.”  AIC Ini. Br. at 22 (emphasis added).  This is a peculiar question.  

First, this question does not relate to the Company’s cash income tax liability relative to its 

under- or over-collection indicated by the reconciliation.  Income taxes payable on deferred 

reconciliation revenue are very different from income taxes on interest income, even assuming 
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the interest income at issue is the interest on the over- or under-collection.  If AIC is referring to 

the interest on the under- or over-collection of reconciliation revenue requirements, it is clear 

that the reversal of that income or expense will occur in the reconciliation itself.  For example, if 

the utility has an under-collection of $10 million, and has to fund that under-collection, the 

statute presumes that it will be funded at an interest rate equal to the utility’s weighted average 

cost of capital.  Therefore, the interest income from Schedule FR A-4 should off-set the interest 

expense from financing the under-collection, leaving no effect on net income.  It does not follow 

that the Commission should ignore the substantial tax effect when applying interest to the under- 

or over-collection because the Company might have an income tax expense related to the receipt 

of interest income or payment of interest expense on the net reconciliation over-or under 

collection. 

In conclusion, fundamental and well-established regulatory principles recognize that 

deferred taxes are treated as non-investor supplied funds, and deducted from the investment on 

which the utility is given a return.  Ameren Illinois Co. v. Ill. Commerce Comm., 2012 IL. App. 

(4th) 100962 at 31,967 N.E.2d 298 (4th Dist. 2012).  The Commission regularly matches the 

savings associated with deferred taxes with the function giving rise to the deferred taxes, as can 

be seen in the Commission’s Order in AIC’s last formula rate order.  See, e.g., Docket 12-0293, 

Order at 5 (Investment Tax Credits and ADIT); 28-30 (ADIT and Plant Additions); 33-34 (ADIT 

Step-Up Basis Metro East).  The same principle should apply to the over- or under-collection 

indicated by the reconciliation, particularly in the absence of legislative language directing the 

Commission not to follow this basic principle.   
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3. Depreciation Expense 

The Company’s August 19, 2013 tariff filing presents a revision to Schedule FR C-2 of 

its formula rate tariff, showing a new Line 8a with an adjustment to its forecasted filing-year 

depreciation expense, based on new 2013 depreciation accrual rates from its outside consultant’s 

study.  AG Ex. 2.5 at 10; AG Ex. 6.1; AG Ex. 6.0 at 6, 7, 10, 13; AIC Ini. Br. at 23.  The basic 

problem with (i) the Company’s proposed revision to Schedule FR C-2, and (ii) the equivalent 

adjustment embedded in the projected plant ADIT item on Line 40a of Schedule FR B-1, is that 

the derivation of the adjustments is simply not transparent from data in the Company’s filings.  

Section 16-108.5(c) of EIMA requires that an electric utility’s rates be “updated annually with 

transparent information that reflects the utility’s actual costs to be recovered during the 

applicable rate year.”   

The Company admitted in its Initial Brief at page 23 that “[i]mplementation of this 

adjustment [for the new 2013 accrual rates from the study] will require a number of 

modifications to Sch. FR C-2 and its source information.”  However, together with its August 19, 

2013 tariff filing, the Company has not actually proposed any modification to the “source 

information” of Sch. FR C-2, namely, Appendix 8 of the formula rate tariff and Workpaper 18.  

The People established at pages 27-29 of their Corrected Initial Brief that there is no analysis in 

the Company’s filings in either Docket No. 13-0301 or this consolidated docket to show the 

derivation of the three adjustments to distribution plant, G&I plant (depreciable), and G&I plant 

(amortized) shown on the Company’s proposed new Line 8a of Schedule FR C-2.    AG Ex. 6.0 

at 21 (Docket 13-0301 Tr. at 237:10-15).  Compounding the confusion, the proposed new Line 

8a of Schedule FR C-2 includes an adjustment to forecasted depreciation on both existing plant 

and projected plant additions (AG 6.0 at 13 (Docket 13-0301 Tr. at 229:14-22)), although it is 
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placed immediately after Line 8, which concerns only depreciation on projected plant additions 

(AIC Ex. 2.5 at 10). 

The People recommended in their Corrected Initial Brief at 30 that either Appendix 8 of 

the Company’s formula rate tariff, or else Workpaper 18 of the Company’s filing, be amended to 

clearly show the derivation of the Company’s adjustments to projected filing-year depreciation, 

in two separate lines, on (1) existing plant in service and (2) projected plant additions.  The 

People also recommended in their Corrected Initial Brief that, in order to fulfill the statutory 

mandate of transparency, the content of the proposed new Line 8a on Schedule FR C-2 should be 

split into a new Line 1a on that schedule, showing the study-based adjustment to forecasted 

depreciation on plant in terms of dollars, and a new Line 8a, showing the study-based 

adjustment to forecasted depreciation on projected plant additions in terms of dollars.7  Id. 

The People also recommended that the depreciation accrual rate adjustment portion of the 

projected plant ADIT item on Line 40a of Schedule FR B-1 should be clearly calculated 

somewhere in Workpaper 18, which is indicated on Sch. FR B-1 as that Line’s source.  People’s 

Corr. Ini. Br. at 31.  Despite appearing in a data request response from the Company reproduced 

at AG 6.2 (and AG Cross-Exhibit 6 in Docket No. 13-0301), page 5, the full projected plant 

ADIT adjustment calculation does not appear in any piece of evidence that the Company 

submitted into the record, or any part of its initial filing, in either Docket No. 13-0301 or this 

consolidated docket.  Id.   

Mr. Stafford admitted during cross-examination that “within Work Paper 18 itself, the 

Company could have presented additional information and made that clearer.”  AG Ex. 6.0 at 21 

(Docket 13-0301 Tr. at 237:1-9).  That admission was an understatement.  As stated in the 

                                                
7 The Company’s proposed new Line 8a on Schedule FR C-2 shows the adjustment to depreciation forecast 

in terms of dollars, and, as in their Corrected Initial Brief, the People propose to instead insert a new Line 1a and 
Line 8a in terms of dollars. 
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People’s Corrected Initial Brief, the People do not oppose the Company’s proposed changes to 

Schedule FR C-2 and the inclusion of a depreciation adjustment to projected plant ADIT on 

Schedule FR B-1, provided the changes are implemented so that these adjustments for the 2013 

filing year and future filing years are transparent. 

5. Income Tax Expense Lead for Cash Working Capital Calculation 

The People continue to advocate that Appendix 3 of the Company’s formula rate tariff be 

modified as described at pages 7-8 of Exhibit 4, and as shown on Exhibit 5, to the People’s 

Corrected Initial Brief in this docket, so that only income tax expense actually payable in cash in 

the applicable year is included in the Company’s CWC requirement, and that any deferred 

income tax not currently payable is not included.  The Company states at page 25 of its Initial 

Brief that the People’s proposed modification to Appendix 3 of the Company’s formula rate 

tariff “is contrary to long-standing Commission practice.”  The Company then cites, at page 26 

of its Initial Brief, Commission Orders in recent AIC electric formula rate proceedings, 12-0001 

and 12-0293, that discussed the Commission’s “long-standing practice” of not distinguishing 

between current and deferred income taxes in the CWC analysis, as well as a passage in page 9 

of ICC Staff Exhibit 7.0 from Docket No. 13-03018 stating that the Company’s preferred 

approach was adopted by the Commission in certain past gas and electric rate cases of the 

Company.  At page 26 of its Initial Brief, the Company refers, without further elaboration, to the 

arguments given in its briefing in Docket No. 13-0301 on this issue.  Other than this cursory 

discussion, the Company does not address in its Initial Brief the substantive analysis offered by 

AG witness Brosch demonstrating why it is inappropriate to include deferred income tax in a 

CWC calculation for a given filing year.   AG Exhibits 1.0 (pages 12-17) and 3.0 (pages 12-13).  

                                                
8 The referenced quotation in the Company’s Initial Brief in this docket referred only to “ICC Staff Ex. 

7.0.”  There is an ICC Staff Exhibit 7.0 in this consolidated docket, but the Company appears to have been 
mistakenly referring to ICC Staff Exhibit 7.0 in Docket 13-0301, which was a different piece of testimony. 
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Because the Company asked the Commission to refer to arguments it made in another 

docket, a discussion of the arguments offered in the Company’s Docket No. 13-0301 briefing is 

in order.  On page 8 of its Initial Brief in that docket, Ameren cites the same two quotations as it 

does on page 26 of its Initial Brief in this consolidated docket.  On page 9 of its Initial Brief in 

Docket No. 13-0301, the Company cites an additional quote from the Commission’s order in 

Docket No. 12-0293, wherein the Commission “recognize[d] that a different result [from the 

Company’s preferred treatment] was adopted in the ComEd docket, Docket 11-0721; however, 

the Commission recognized in its Docket No. 12-0001 Order that ComEd and AIC calculate 

income taxes using different methodologies” and also stated that “should those methodologies 

align in the future, or new evidence be presented, [it would] re-visit the issue in future 

proceedings.”  The Company then stated at Page 9 of its Initial Brief in Docket No. 13-0301 that 

Mr. Brosch had “failed to present any new evidence on the subject.” 

However, contrary to the claims of the Company, Mr. Brosch did present new evidence 

on the subject in his testimony in this proceeding, as discussed extensively on page 9 of Exhibit 4 

to the People’s Corrected Initial Brief in this consolidated docket.   In his direct testimony in this 

docket, Mr. Brosch cited the Company’s SEC Form 10K to show that the Company owes no 

income tax for 2012 because of net operating loss and tax credit carryforwards.  AG Ex. 1.0 at 

15:644-30:657.  Mr. Brosch also explained, on page 16 of AG Exhibit 1.0 in this docket, (i) how 

the Company’s proposed expense lead day values are computed using statutory installment tax 

due dates, rather than any actual payment data, indicating how this approach is entirely 

hypothetical for a company not paying income taxes; and (ii) how a cash working capital 

requirement is inappropriate for deferred income taxes. 
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In conclusion, the People recommend that the Commission direct the Company to modify 

Appendix 3 of its formula rate tariff as shown on Exhibit 5 of the People’s Corrected Initial 

Brief. 

IV. CONCLUSION 
 
For the foregoing reasons, the People request that the Commission order the changes 

described above and in Exhibits 1, 2, 3, and 5 to the People’s Corrected Initial Brief so that the 

changes are made by November 27, 2013 and can be effective by January 1, 2014. 
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