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 Atmos Energy Corporation (“Atmos” or the “Company”) respectfully submits its 

Brief on Exceptions to the Administrative Law Judge's Proposed Order dated 

September 5, 2013 (“Proposed Order”). Pursuant to Section 200.830,1 suggested 

replacement language is provided as Exceptions in Attachment A to this brief.  

I. SUMMARY 

In entering into its supply contracts for 2006, it is undisputed that Atmos engaged 

in a competitive bidding in compliance with the Commission’s rules. It is undisputed that 

the price that Atmos obtained was the lowest available to it as well as the lowest and 

second lowest paid by a Comparable Utility in Illinois. The Company respectfully 

submits that the Proposed Order's determinations that United Cities’ 1996 capacity 

1 83 Ill. Adm. Code § 200.830. 
                                                            



release and the Company’s RFP procedures were imprudent were in error, that the 

disallowance of baseload gas costs incurred by the Company is unjustified, and that its 

conclusions regarding the Company’s incentives to favor an affiliate, particularly where 

any theoretical “gains” are minimal, are not supported by the record. As discussed in 

more detail below, the Proposed Order severely misstated Atmos' positions, and is not 

supported by substantial evidence in the record. In addition, the Proposed Order applies 

an incorrect legal standard in excluding evidence that shows that the price paid by 

Atmos was low relative to Comparable Utilities identified by Staff. 

II. ARGUMENT 

A. The Company’s Baseload Gas Purchases Were Prudent 

The Company respectfully disagrees with the Proposed Order’s determination to 

disallow recovery of the adder for 2006. For the reasons set forth in the Company’s 

post-hearing brief and reply brief, which are hereby incorporated in this Brief on 

Exceptions by reference, the record demonstrates that the purchases made by the 

Company were prudently made in accordance with the Commission’s rules and 

regulations. The Proposed Order should be revised to allow recovery by the Company 

of all amounts paid under the 2005 Contract and 2006 Contract. 

The Proposed Order bases the disallowance on what appear to be two main 

criticisms. First, it considers the 1996 decision by Atmos’ predecessor, United Cities 

Gas Company, to release capacity on a pipeline to have been imprudent. Second, 

although the Proposed Order is not clear on this point,2 it appears to also base the 

2 The Proposed Order states that it finds the “manner in which [the Company] discouraged other suppliers 
from participating in its RFPs for supply” to be imprudent. Proposed Order at 35. The Company does not 
believe this statement is supported by record evidence and should be struck. Based on other language in 
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disallowance on Staff’s assertion that it was imprudent to have included a rule in its RFP 

procedures that entities that neither bid nor indicated an interest in bidding would 

continue to receive bid packages.3 In adopting these criticisms the Proposed Order 

misstates the Company’s argument and does not base its conclusion on record 

evidence. The Company addresses those two criticisms below. 

1. The 1996 Capacity Release 

More than seventeen years ago, before Atmos was operating in Illinois, United 

Cities Gas Company made a decision to release all of its capacity on TETCO and rely 

instead on delivered service,4 with the release to take place over time in accordance 

with United Cities’ pipeline contracts.5 Some but not all of this capacity was then 

acquired by a company called Woodward Marketing, L.L.C. (“Woodward”).6 At that time, 

Woodward was controlled by J.D. Woodward, with a minority interest held by United 

Cities. 7 Atmos was not involved in these decisions.8 Atmos later acquired United 

Cities,9 and then eventually indirectly acquired Woodward as a wholly owned subsidiary 

which became AEM.10 Staff challenges United Cities’ 1996 decision to rely on delivered 

capacity and that decision forms what appears to be the primary basis for the Proposed 

Order’s disallowance of the adder.11 

the order, the Company believes this statement is meant to refer to the bid procedures that reduced the 
number of bid packages mailed out. 
3 See Proposed Order at 10. 
4 Company Ex. 4.0 at 11:220-221. 
5 Id at 11:215-217. The decision to release was completed irrevocably in 1996. The releases only took 
place over the 1996-2001 period because of the way the long-term pipeline contracts handle termination. 
Company Ex. 3.0 at 7:144-146. 
6 Id. at 11: 215-222. 
7 Company Ex. 3.0 at 7:141-144. 
8 See Company Company Ex. 3.0 at 7:139-141 (decisions made before Atmos purchased United Cities). 
9 Company Ex. 3.0 at 7:139-146. 
10 Id. 
11 See Proposed Order at 9-16. 
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 a. This Docket Is Not The Appropriate Forum for Review of the 

Capacity Release by United Cities In 1996.  

As described in more detail below, the Proposed Order severely misunderstands 

the Company’s position on the prudency of the capacity release. But first, the Company 

again submits that it is improper for the Commission to consider in an annual gas cost 

adjustment review a decision made in 1996 by a company that no longer exists through 

personnel that can no longer be called to testify.12 This examination is contrary to the 

purpose of the statute authorizing annual recovery of purchased gas,13 which is clearly 

not designed to encompass the effects of decisions made by predecessor entities a 

decade before the period of review.14 Because the Commission cannot possibly 

conduct a fair review of the 1996 decision by United Cities in this docket, it cannot afford 

the necessary due process to Atmos to disallow recovery of gas purchases that it 

incurred in 2006.15 The Company believes that reviewing a decision like this in a PGA 

proceeding is unprecedented. 

 In addition, the Proposed Order errs in considering alleged testimony from 

Docket 05-0738 stating that United Cities did not apply for permission for this capacity 

release. It is well established that the Commission must rely on the record in making a 

decision.16 The testimony from docket 05-0738 is not included in the record in this case, 

and had Staff attempted to introduce it the Company would have properly objected. The 

Company did object in its Reply Brief to Staff’s unsupported assertion regarding Docket 

12 Company Initial Brief at 26.  
13 See 220 ILCS 5/9-220; Archer-Daniels-Midland Co. v. Ill Commerce Comm'n, 184 Ill. 2d 391, 397-
98)(1998)(one purpose is to ameliorate the adverse effects of market volatility). 
14 See 220 ILCS 5/9-220(reviewing costs in annual 12 month periods). 
15 Company Initial Brief at 26.  
16 See 220 ILCS 5/10-201(e)(iv)(a); Cent. Ill. Pub. Serv. Co. v. Ill. Commerce Comm'n, 268 Ill. App. 3d 
471 (4th Dist. 1994) (findings must be supported by substantial record evidence). 
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05-0738,17 and the Proposed Order errs in considering Staff’s assertions about Docket 

05-0738, which, as indicated in the Reply Brief, are incorrect in any case. In this case, 

no evidence was introduced that United Cities was required to have the capacity 

release approved, and Staff did not argue that United Cities was noncompliant by not 

having the transaction approved (Staff did argue that the capacity release was 

imprudent, and the Company addresses that below).  

It is clear from the record in this case that the Commission and Commission Staff 

were substantively aware that United Cities had released its capacity on TETCO around 

the time of the release.18 There may have been several reasons why United Cities 

believed it was not required to obtain approval of the capacity release or the acquisition 

of some of that capacity from the pipeline by Woodward. The Commission did not 

undertake an investigation regarding the matter at the time it was made aware of the 

releases or in the seventeen intervening years, and it is impossible to draw conclusions 

in this docket when the issue was not raised during the course of the proceeding. 

For all of these reasons, the Commission should decline to review the capacity 

release either generally (the release of all the capacity) or specifically (the release of the 

portion of capacity that was obtained by Woodward), and the Proposed Order should be 

amended consistent with the replacement language set forth in Attachment A  as 

Exceptions 2c, 4,and 6 and should allow full recovery of amounts paid by the Company 

under the 2005 Contract and 2006 Contract. 

17 See Company Reply Brief at 16-17. 
18 Company Ex. 4.0 at 11:204-214. Dr. Rearden is not a competent witness on what did or did not happen 
at the Commission six years prior to his employment there. 
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 b. The Release of Capacity Was Prudent And Benefitted Ratepayers 

For A Decade Before Being Called Into Question. 

The Proposed Order is correct in stating that Staff agrees with the Company that 

the release of capacity by United Cities in 1996 may be a prudent decision.19 However, 

the Proposed Order severely misunderstands the Company’s position regarding the 

capacity release by its predecessor.20 By ignoring the Company’s position, the 

Proposed Order makes it a foregone conclusion that the capacity release would be 

deemed imprudent. The Company respectfully requests that the Proposed Order take 

into account the evidence introduced by the Company that showed the capacity release 

to be prudent, and accurately state the Company’s arguments on this point.21 To the 

extent the Commission examines the prudency of United Cities’ 1996 decision at all, the 

Proposed Order should be amended to reflect that the decision was prudent and allow 

full recovery. 

The Proposed Order states, incorrectly, that the Company’s position is that 

United Cities’ 1996 capacity release was prudent because the prices that the Company 

paid for gas under the 2005 and 2006 contracts turned out to be reasonable in 

comparison to the Comparable Utilities.22 This is a confusion of separate issues—the 

fact that the Company paid the lowest and second-lowest price for gas in 2005 and 

2006 is a clear showing that its purchases throughout the review period were prudent, 

19 Proposed Order at 33. Under the well established reasonable person standard of care, Staff's 
agreement that the capacity release may have been prudent supports the reasonableness of that 
decision. See  Ill. Commerce Comm’n v. Ill. Power Co., Docket No. 03-0699 at 3 (Order, Sept. 26, 2006) 
(“The prudence standard recognizes that reasonable persons can have honest differences of opinion 
without the one or the other necessarily being ‘imprudent.’”). 
20 See id. 
21 See id. 
22 Id. 
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but this fact is not being particularly used to support the 1996 United Cities decision to 

release capacity. Instead the Company provided evidence to support the prudency of 

United Cities’ 1996 decision based on the reasoning at the time United Cities 

determined to release the capacity.  

In considering whether United Cities’ decision to release capacity was prudent, 

the Company explains why a utility might determine that it is appropriate to rely on 

delivered service, rather than to hold its own capacity. The primary purpose that a utility 

would decide to rely on delivered service is to save money on transportation charges. 

Staff witness Rearden testified that neither delivered service nor transportation capacity 

is always the least cost.23 The prudence standard recognizes that reasonable minds 

can disagree, and that more than one course of action given any particular set of facts 

may be prudent.24 Since neither delivered service nor transport capacity is clearly 

better, the Company’s (or more particularly, its predecessor’s) decision to rely on 

delivered service cannot be found imprudent.  

There is no evidence in the record that would indicate that it was unreasonable 

for United Cities to believe that money could be saved in a way that helped ratepayers 

by switching to delivered service and terminating capacity, especially when the 

Company showed that there would be reason to believe that it would be less expensive 

than maintaining its own pipeline capacity.25 

23 Staff Ex. 4.0 at 4:80-81. 
24 Ill. Commerce Comm’n v. Ill. Power Co., Docket No. 03-0699 at 3 (Order, Sept. 26, 2006) (“The 
prudence standard recognizes that reasonable persons can have honest differences of opinion without 
the one or the other necessarily being ‘imprudent.’”). 
25 Company Ex. 4.0 at 8:162-9:167. 
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The Proposed Order ignores that the Company introduced evidence that showed 

that by relying on delivered service customers in fact saved money over time.26  The 

Company introduced a comparison between the supplier demand charges from 

November 2003 through December 2006 to the demand charges the Company would 

have paid to hold the same necessary pipeline capacity on TETCO.27 This analysis 

showed a savings in excess of one million dollars over this limited period of time.28 Staff 

claimed that it is difficult to ascertain the amounts with a good degree of certainty and 

argued that the Company's savings might have actually been zero.29 However, Staff’s 

argument incorrectly assumes that the Company must demonstrate that it actually 

saved money. Although the Company has demonstrated that customers in fact saved 

money over time, under the prudence standard the Company must only demonstrate 

that it was reasonable for United Cities to believe that ratepayers could save money by 

relying on delivered service at the time the decision was made.30 Staff has not 

presented evidence challenging the reasonableness of United Cities’ belief in 1996.31 It 

is the height of hindsight review to challenge the prudency of a 1996 decision based on 

purchases made a decade later, particularly where there is strong evidence that 

ratepayers actually reaped significant tangible benefits over time from the decision.32 

26 Company Ex. 4.0 at 10:184-200; Company Ex. 4.1. 
27 Id. 
28 Id. 
29 Staff Initial Brief at 13-15. Staff Reply Brief at 7. 
30 See Illinois Commerce Comm’n v. Ill. Power Co., 245 Ill. App. 3d 367 (3rd Dist. 1993) (standard of care 
is what a reasonable person would be expected to exercise under similar circumstances at the time the 
decision was made); Company Ex. 4.1 (demonstration of savings). 
31 United Cities determined to release all of its capacity on TETCO, not simply to transfer its capacity to 
Woodward. Some of the capacity was acquired by Woodward, but not all—which indicates the decision 
as made without regard to whether Woodward was obtaining capacity. Company Ex. 4.0 at 11:215-222. 
32 Staff asserts, without support, that reviewing the 1996 decision is not hindsight review because there is 
nothing  in any record for why United Cities took action is not only incorrect (the substantial evidence in 
this docket explains why United Cities would release capacity) but ignores the fact that looking at the 
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The Proposed Order misunderstands the Company’s position regarding the 

prudency of the capacity release by ignoring the very clear, and common, rationale that 

a utility uses in releasing capacity, namely to save on transportation charges. When the 

evidence presented by the Company that the capacity release actually saved money for 

customers over time is considered, it becomes apparent that United Cities undertook a 

prudent course of action in releasing capacity in 1996.The Proposed Order should be 

revised to take these arguments and the associated evidence into account and to allow 

fully recovery of the adder as a result. The Commission should adopt the Company's 

suggested replacement language as set forth in Attachment A Exceptions 4 and 7. 

 c. There Is No Causal Relationship Between the 1996 Capacity 

Release and the Increase in the Basis for Gas Costs in 2006. 

 The Proposed Order also ignores the fact that the Commission does not even 

need to consider the prudency of United Cities’ 1996 capacity release because no 

causal link between the capacity release and the change in the price of gas for the 2005 

and 2006 contracts was demonstrated or supported. 33 Even if the Commission were to 

determine the 1996 capacity release to be imprudent, that finding by itself is not 

sufficient by itself to find that the Company's gas purchases in 2006 were imprudent.34 

The Proposed Order simply assumes without evidence that the price increase resulted 

from the 1996 capacity release, and does not explain why the effects were delayed for 

1996 decision based on outcomes in 2006 is the definition of hindsight review. For the review to not be 
hindsight, Staff would have to present evidence regarding the decision as it was considered in 1996, not 
criticize it based on gas purchases in 2006. See Ill. Commerce Comm'n v. Illinois Power Co., Docket 01-
0701 (additional costs that may have been avoidable not deemed imprudent because of demonstrated 
savings). 
33 Company Initial Brief at Company Reply Brief at 18. 
34 See Illinois Power Co. v. Ill. Commerce Comm'n, 245 Ill. App. 3d 367 (3rd Dist.) (prior imprudent 
construction management could not be sole basis finding imprudence of subsequent fuel purchases). 
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the intervening decade. Further, the Proposed Order ignores the substantially more 

compelling explanation, supported by evidence in the record, that the increase resulted 

from the massive disruption to the natural gas industry occasioned by Hurricanes 

Katrina and Rita.35  

Staff witness Rearden alleged that not holding transportation capacity resulted in 

the Company’s RFP process becoming monopolized by AEM.36 The evidence 

demonstrates this assertion is incorrect. The Company submitted evidence that the 

Company obtained gas supply from twelve different suppliers on TETCO between 

November 1997 and 200637 and it has continued to obtain service from different 

suppliers after 2006.38 The wide variety of different suppliers demonstrates that the 

Company’s RFP process has not been dominated by one entity, contrary to Staff 

witness Rearden’s unsupported assertion. 

More importantly, Staff witness Rearden has generally agreed that no evidence 

of a causal relationship between the previous decade’s capacity release and a price 

change had been demonstrated.39 He went on to claim that to demonstrate a link the 

evidence would have to point out “that Atmos realizes that fewer marketers are bidding 

on Harrisburg business, because Atmos does not have transportation to that location, 

and, as a result, AEM should bid a very high price to reap large profits.”40 No evidence 

meeting Staff’s standard was cited by Staff. 

35 See, e.g., Company Ex. 2.0 at 9:181-10:199; Tr. at 33:7-17. 
36 Staff Ex. 3.0 at 8:155-160. 
37 Company Ex. 2.2. 
38 Tr. at 60:10-17. 
39 Staff Ex. 4.0 at 8:162. 
40 Id at 8:162-166. 
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In addition, this speculation relies on an assumption that the Company received 

fewer bids over time.41 This reliance is improper for two reasons. First, the assumption is 

ungrounded because the number of bids actually increased during the 2006 RFP in 

comparison to prior years.42 Second, the bidding entities had no knowledge of the 

number of bids the Company was receiving.43 Therefore, bidding entities could not bid a 

very high price as suggested by Staff witness Rearden because the bidding entity would 

risk losing the contract.44 

Finally, the arguments of Staff on this point depend on there being a “high” price 

paid for gas by the Company in 2006. Staff witness Rearden admitted that he concluded 

that the company paid too high a cost for baseload gas without providing evidence of 

what a reasonable price increase would be. 45 He likewise did not explain why the other 

bidder evaluated in the 2006 RFP bid an even higher price. At this point, the prices paid 

by Comparable Utilities become relevant—not as the Company’s main argument 

regarding the capacity release, but to challenge the unsupported assertion that the 

Company paid a “high” price in 2006 for its gas. By obtaining the lowest, and second 

lowest, price for gas in 2006 of the Comparable Utilities, there is no way the contention 

that the Company paid a “high” price for gas can be sustained. This is another reason 

that Staff’s argument that United Cities’ 1996 capacity release caused “high” prices in 

2006 fails.  

41 See Staff Ex. 4.0 at 8:162-170. 
42 Company Ex. 4.0 at 6:115-120. 
43 Id. at 9:172-175. 
44 Id. at 9:175. 
45 Tr. at 81:16-19. 
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The Proposed Order assumes without support a causal link between the 1996 

capacity release and the price paid for gas by the Company in 2006, while ignoring the 

fact that Staff generally agreed there was no evidence of a causal link, that the 

Company continued to receive service after the capacity release from many different 

providers and that AEM did not dominate the Company’s procurements, that the 

number of bids actually increased during the 2006 RFP in comparison to prior years and 

that bidding strategy would lead a bidder to bid competitively even when it ended up 

being the sole bidder, and that there is no evidence that the prices were actually “high.” 

The Proposed Order should take this evidence and arguments into account and find the 

Company’s acquisitions of gas prudent.   

2. RFP Procedures 

 The second basis for the Proposed Order’s disallowance of recovery of the full 

baseload gas costs incurred by the Company in 2006 is somewhat unclear; the only 

criticism actually discussed as leading to a finding of imprudence appears to be the 

concern that the Company used an “opt-in” approach rather than an “opt-out” approach 

to determine to whom bid packages would be mailed.46 The Company welcomes 

suggestions to improve its bid procedures,47 and can accept criticism of the opt-in 

approach in that light. Although with respect to this particular criticism (that the 

Company mail out bid packages to entities that did not request to opt-in), the Company 

changed this procedure with respect to the latter part of the review period and sent the 

46 The Proposed Order makes some sweeping statements about actions that discouraged other bidders. 
The Company believes the only specific criticism not otherwise addressed is the “opt-in” issue described 
here and have responded as such in this brief. 
47 For example, the Company has considered and will continue to consider RFPs for less than full 
requirements under certain circumstances, as suggested in the Proposed Order. 
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RFP for the 2006 Contract to more suppliers than in prior years (a fact which the 

Proposed Order misstates with significant consequences, as discussed below).  

However, the Company respectfully disagrees with the Proposed Order’s conclusion 

that having an opt-out approach actually reduced the number of bidders or otherwise 

discouraged bidders, that it rendered the Company’s RFP process imprudent, or that it 

resulted in higher prices. 

 To begin with, the record shows that the Company did not actually eliminate 

suppliers from the RFP mailing list after one year as claimed by Staff.48 As Mr. Martin 

testified, the Company only eliminated entities on the mailing list that had never bid and 

also failed to state their interest in ever doing so.49 The Company’s RFP process merely 

removed the entities that expressed no interest in bidding after multiple years.50  

Suppliers with even a marginal or potential interest would have confirmed to the 

Company their desire to remain on the list and receive further RFPs.51 

 There is no evidence to suggest that using a negative option rather than an 

affirmative option (particularly where there were no automatic deletions of any bidder) 

would have had an effect on the number of bids received.52 Marketers do not just wait 

around to get mail, they are in the market seeking opportunities. Even Staff witness 

Rearden claims that it is unknowable whether more bids would have been received if 

the Company used an affirmative option instead of a negative option.53 Suggesting that 

48 Company Ex. 4.0 at 6:104-114. 
49 Id. 
50 Id. 
51 Id. 
52 Company ex. 3.0 at 11:222-223. 
53 Id. at 9:180-182. Staff did not introduce any testimony from an entity that did not receive a bid package 
that it would have bid for the contract had it only gotten a mailing. 
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an opt-in approach actually discouraged bidders in this instance is impermissible 

speculation.54  

  Mr. Martin testified that the Company issued fifteen RFPs for its five operating 

zones for the three calendar years between the years 2004-2008, and the number of 

times AEM submitted winning bids was comparable to the number of times non-affiliate 

bidders submitted winning bids.55  In addition, the Company submitted evidence that the 

Company has obtained gas supply from twelve different suppliers on TETCo from 

November 1997 through 2006.56 The wide variety of different suppliers demonstrates 

that the Company’s RFP process has not discouraged other suppliers.  

In addition, the Proposed Order is clearly erroneous in disallowing amounts 

under the 2006 Contract related to the criticized RFP procedure. The criticized RFP 

procedure was not followed at all for the RFP for the 2006 Contract and therefore 

cannot be used to deny recovery for amounts incurred in the 2006 Contract. The record 

is undisputed that the RFP for the 2006 Contract was sent to a larger number of 

suppliers than in past years.57 The Proposed Order clearly misses this point, stating that 

“there is no suggestion in the record that Atmos was concerned about the small number 

of bidders or that it took any action to increase the number of potential bidders.” This 

observation is not consistent with the record. Mr. Martin testified that the number of 

54 See Ameropan Oil Corp v. Ill. Commerce Comm'n, 298 Ill. App. 3d 341, 348-49 (1st Dist 1998)("Such 
speculation has no place in the ICC's decisions"); Allied Delivery Sys. Inc., v. Ill. Commerce Comm'n, 93 
Ill. App. 3d 656, 667 (5th Dist. 1981)("The speculation indulged in by the Commission is clearly an 
unsatisfactory and unacceptable basis for its decision"). 
55 Company Ex. 4.0 at 12:229-233. 
56 Company Ex. 2.2. 
57 Staff Ex. 3.0 at 7:138-139 (analyzing RFPs issued through 2003 through 2005); Company Ex. 4.0 at 
6:115-120 (rfps increasing substantially in 2006) 
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suppliers the Company solicited in the 2006 RFP increased to twenty-two.58 The 

Proposed Order misstates the record and clearly cannot apply a disallowance to 

amounts under the 2006 Contract, even if the Commission deems the RFP procedure 

for the 2005 Contract to have been imprudent.59 

 In any case, the Company never discouraged any qualified entity from bidding 

for business and there is no evidence to the contrary in the record—evidence that, if 

such actions actually existed, would be readily demonstrated, as gas marketers could 

easily bring complaints about such conduct to the Commission. Statements in the 

Proposed Order to the contrary should be stricken, as indicated in Attachment A 

Exceptions 5 and 6. 

3. Summary 

In summary, the Proposed Order’s conclusion that the 1996 capacity release and 

the “opt-in” approach used to mailing out bid solicitations were imprudent did not 

properly reflect the evidence in the record and arguments made by the Company, rely 

on impermissible speculation and are not supported by the record. In addition, there is 

no evidence showing a causal link between these actions and any price effect. Neither 

action should be the basis for the disallowance of the costs incurred by the Company. 

B. The Company Obtained The Best Price Available For Its Customers 

In many ways, the easiest way to check on whether the Company did anything 

imprudent is to look at the prices it paid relative to what was available in the market. 

58 Company Ex. 4.0 at 6:115-120. Staff witness Rearden's testimony regarding the reduction in RFPs sent 
did not apply to the 2006 Contract as it only analyzed RFPs from from 2003 through 2005. Staff Ex. 3.0 at 
7:138-139. 
59 If the Commission determines that the 2006 RFP procedure was not imprudent, the Factor O 
Adjustment should be reduced by $59,573. See Staff Ex. 3.0 at Schedule 3.1 (November and December 
adder disallowance).  
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This is not to suggest that a utility is subject to hindsight review. A decision may well be 

prudent and still result in a utility paying a high price relative to the rest of the market—

indeed one utility will always be the highest-cost utility but that does not make its 

purchasing decisions imprudent. However, it is perfectly permissible to infer that a utility 

that is paying a price that falls within a reasonable range of other comparable utilities is 

acting in a prudent fashion. 

It is undisputed that the Company paid the lowest price, and the second lowest 

price, of all the Comparable Utilities for gas in 2006. It is also undisputed that in a 

competitive bid procedure with multiple bidders The Company selected the best bid for 

the 2006 Contract (and the price in that bid was the same as that paid under the 2005 

Contract). In short, all external market factors indicate that the Company was taking 

actions that consistently obtained relatively excellent prices for its customers. 

The Proposed Order should take these uncontroverted facts into account in 

making its decision. Instead, the Proposed Order misunderstands the Illinois Supreme 

Court’s prohibition on hindsight review and uses it to exclude not only the proper use by 

a utility to bolster its position that its acts were prudent, but also the various non-

hindsight uses for which the Company relies on the pricing data. Atmos has set forth 

suggested replacement language as Exception 7 in Attachment A. 

1. Examining Comparable Utility Pricing Is Not Impermissible Hindsight 

Review. 

The Proposed Order and Staff’s arguments on this point misunderstand the 

prohibition on the use of hindsight review. The prohibition on the use of hindsight review 
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applies against Staff (and intervenors).60 The Illinois Supreme Court has noted that the 

purpose of the hindsight prohibition is to avoid placing an additional burden on utilities.61 

The prohibition on hindsight review would, for example, prohibit a test whereby the 

ability to recover what it paid for gas would require that utility to prove that, for example, 

it paid a below-average price per dekatherm.62 However, it does not make sense for the 

Commission to deny recovery to a utility that would actually have passed that test. The 

Company pointed out this precedent in its initial brief; Staff cited no contrary authority in 

its reply,63 and the Proposed Order did not address this legal argument regarding 

hindsight review. The Proposed Order erred in failing to address the precedent and to 

evaluate this evidence as strongly bolstering the Company’s case that it acted prudently 

(in addition to the other uses of the evidence described below, which are not affected by 

the alleged hindsight issue). 

2. The Company Had General Knowledge of the Pricing Available In The 

Market. 

In addition, the Comparable Utility data is not hindsight review because the 

Company was familiar with the pricing generally available in the marketplace on TETCO 

as well as other pipelines at the time the RFPs were made.64 Mr. Martin testified that the 

Company determined it was a prudent decision to enter into the 2005 Contract and the 

60 See Business and Professional People for the Public Interest v. Ill. Commerce Comm’n, 146 Ill. 2d 175, 
209 (1991) (discussing the rationale for the hindsight prohibition is to avoid placing an additional burden 
on the utility); See Ill. Commerce Comm’n v. Ill. Power Co., Docket No. 01-0701 at 23 (Order, Feb. 19, 
2004) (rejecting use of hindsight review by Staff); Illinois Commerce Comm’n v. Commonwealth Edison, 
Docket No. 95-0119 (Order, Nov. 5, 1998)(finding that an intervenor relied on impermissible hindsight 
review); But See Ill. Commerce Comm’n v. Cent. Ill. Light Co., Docket No. 99-0468 (Order, July 5, 2001) 
(rejecting use of hindsight by a utility). 
61 Business and Professional People for the Public Interest v. Ill. Commerce Comm’n, 146 Ill. 2d 175, 209 
(1991). 
62 Company Initial Brief at 28. 
63 See Staff Reply Brief at 2-3 (not citing contrary authority); Company Initial Brief at 20. 
64 Tr. at 58:7-13. 
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2006 Contract based on its knowledge of the market.65 This means that even if the 

exact pricing data of the Comparable Utilities was not known at the time the RFP was 

made, the Company was generally aware of the pricing available at the time and based 

its decision on this knowledge. Because of the volatility in the market place due to 

Hurricane Katrina and Hurricane Rita, forward prices for ETX were trading at a 

significant discount to Louisiana and NYMEX-based prices.66 Based on this 

marketplace knowledge, the Company determined that entering into a contract with a 

price of ETX plus the adder was reasonable.67 The actual data learned later confirms 

the Company’s view. The Company made a determination at the time of the RFPs that 

the pricing it received was, in fact, fair. 68 When Staff speculates that the Company 

would have accepted any price, the Company can and did counter that it actually had a 

reasonable view of what prices were available in the market and that the prices it 

obtained through the RFP were reasonable (unlike Staff’s view, which would impose a 

price that was unavailable in the market at that time). 

3. Market Data Indicates That No Disallowance Is Appropriate 

 Not only does the market data as regards the Comparable Utilities and higher 

unaccepted bids indicate that the Company acted prudently in purchasing its 2006 gas 

supply, but it also quite clearly indicates that even without regard to prudence, no 

disallowance should be made. 

a. The Proposed Order’s Calculations of Disallowance is Arbitrary 

and Unsupported by the Record 

65 Company Ex. 2.0 at 9:181-10:193. 
66 Company Ex. 2.0 at 9:181-10:199. 
67 Id. 
68 Company Ex. 2.0 at 9:181-10:193. 
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The Proposed Order should be modified to find that Staff witness Rearden's 

proposed adjustment is not supported by the record and should be rejected. Staff's 

reliance on the price obtained by the Company in certain previous years is completely 

arbitrary. Even Staff witness Rearden admitted he did not provide evidence of what a 

reasonable price increase would be. 69 It is undisputed that availability of a price at one 

point in time does not mean that price will continue to be available in the future.70 Even 

Staff witness Rearden has admitted that, in general, he believes gas prices change over 

time.71  

In this particular instance the gas marketplace was experiencing severe volatility 

during the period in question.72 Mr. Martin testified that at the time the RFPs were 

issued, the marketplace was in disarray.73  Specifically, Mr. Martin testified that 

Hurricane Katrina caused extensive damage to offshore gas platforms.74 Shortly 

thereafter, the Gulf of Mexico was again disrupted by Hurricane Rita.75 Staff’s 

assumption that FOM ETX flat was a reasonable price for the 2006 reconciliation period 

is unreasonable in light of the strong evidence presented by the Company that the 

marketplace was experiencing severe volatility, in large part as a result of two of the 

most catastrophic hurricanes in the history of the region. The fact that no Comparable 

Utility was able to obtain Staff’s recommended baseline pricing is a relevant way to 

demonstrate that Staff’s baseline was unavailable.76  

69 Tr. at 81:16-19. 
70 Company Ex. 3.0 at 13:257-363. 
71 Tr. at 82:4-6. 
72 Company Ex. 2.0 at 9:181-187. 
73 Id.; Tr. at 33:7-17. 
74 Tr. at 33:7-22. 
75 Id. 
76 See Company Ex. 4.0 at 20:412-415. 
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It is undisputed that the Company could not obtain flat pricing for the period in 

question. No Comparable Utility obtained flat ETX pricing. Yet, the Proposed Order 

imposes a disallowance that implicitly finds that the price that would have been obtained 

by the Company was flat ETX. This is not supported by the record and Staff has cited 

no precedent indicating that the Commission can impose a disallowance based on 

prices that were unavailable to any Comparable Utility during the time period in 

question. This amounts to the imposition of an arbitrary penalty on the Company 

unrelated to any actual costs incurred as a result of the alleged imprudent actions. The 

Company submits there is no legal basis for the Commission to do so. 

b. The Proposed Order’s Assertion That There Are No Other Methods 

of Calculating the Proposed Disallowance Is Incorrect. 

 The Proposed Order claims that there is nothing else in the record to set an 

alternative price on besides ETX flat, effectively disallowing the Adder. This is incorrect 

and the determination is directly contradicted by the Company’s statements, including 

the record evidence described in the Company’s arguments in its initial and reply briefs. 

For example, the Company suggested that the rejected bid from a non-affiliate 

presents one alternative to calculating an alternative price.77 The Comparable Utility 

pricing data presents an additional basis for determining an alternate price.78 Either of 

these alternatives would be more appropriate means of calculating a disallowance. It is 

true that application would not result in an actual disallowance-- the Company paid the 

lowest price of gas under the 2005 Contract and the second lowest under the 2006 

77 Company Initial Brief at 19; Company Reply Brief at 8. 
78 Id. 
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Contract, 79 and it is undisputed that the AEM bid was lower than the other competing 

bid. But this simply illustrates the point that there was no harm to ratepayers resulting 

from either contract.80 The evidence in the record demonstrates that not only was there 

an alternate price, but that the alternate price was significantly higher than the price paid 

by the Company for gas as indicated by prices actually paid by other utilities and the 

rejected bid that was actually submitted in the RFP. Put another way, the record 

contains no support for the conclusion that the 1996 capacity release or the RFP 

procedures resulted in any costs to be disallowed. 

C. The Company did not have an Economic Incentive to Favor Affiliates 

1. The Record Shows that the Company does not have an Incentive to 

Favor Affiliates Due to the Potential Repurcussions. 

The Company respectfully disagrees with the Proposed Order’s that “it is 

indisputable that Atmos has an economic incentive to take actions that produce 

favorable results for its affiliates relative to unaffiliated entities.”81 The Company can 

understand the general idea that a utility might, in the absence of regulatory oversight, 

want to favor an affiliate relative to unregulated entities. This is, however, a purely 

hypothetical point. The more appropriate question is whether the Company, operating in 

an environment where it expects close regulatory scrutiny, actually faces an economic 

incentive to favor an affiliate. In other words, would a utility that knows that the 

Commission will carefully examine gas supply contracts with an affiliate on an annual 

79 See Company Ex. 4.5; Company Ex. 4.6. 
80 Although the prudence of the Company’s decisions have been amply demonstrated, one could imagine 
a result, similar to that in tort law or contract law, where frequently the lack of any damages precludes 
recovery regardless of the existence of a tort or breach. See Rose v. Mercedes-Benz U.S.A LLC, 378 Ill. 
App. 3d 615, 619 (1st Dist. 2007) (no claim for breach of warranty without showing of damages). 
81 Proposed Order at 34. 
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basis take actions that would potentially result in financial and regulatory repercussions 

and damages to its reputation in the industry? 

As to this question, the record contains no evidence, and even no argument, to 

indicate that under these circumstances it is in the Company’s economic self-interest to 

favor an affiliate.82 The record does, however, contain testimony that indicates that one 

of the largest gas-only utilities in the nation faces significant incentives to avoid any 

unfair favoring of its affiliates.83  Mr. Martin testified that it is a severe misunderstanding 

of the Company’s business to suggest that the Company would have an incentive to run 

the risks of regulatory and financial penalties, and to harm its industry reputation, in 

order to get a gas supply contract to serve less than one half of one percent of the 

Company’s three million customers.84 This is particularly true when one considers that 

the prices paid under that contract are lower than those paid by other utilities on the 

same pipeline.85  The record does not contain a scintilla of evidence to support the 

assumption that the Company actually faced an economic incentive to favor an affiliate 

in this case.86 The record likewise contains no evidence rebutting Mr. Martin’s 

testimony.87 

 The Proposed Order’s claim that the Company faced an incentive to favor its 

affiliate (1) has no record support, (2) ignores the evidence and arguments put forth by 

82 Company Reply Brief at 18. 
83 See Company Ex. 4.0 at 24:500-507 (no incentive risk harm to reputation and regulatory 
repercussions); Company Reply Brief at 18-19. 
84 Id. 
85 Id. 
86 Company Reply Brief at 18. 
87 See Bazydlo v. Volant, 164 Ill. 2d 207, 215 (1995) ("Where the testimony of a witness is neither 
contradicted, either by positive testimony or by circumstances, nor inherently improbable, and the witness 
has not been impeached, that testimony cannot be disregarded by the trier of fact"); Illinois Power Co. v. 
Ill. Commerce Comm'n, 245 Ill. App. 3d 367, 376 (3rd Dist 1993)(finding that where no evidence has been 
presented contradicting the utilities testimony, the Commission erred in reaching a contrary finding). 
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the Company that the Company actually does not face an incentive to favor an affiliate 

under these circumstances. For these reasons, the Proposed Order should be revised 

to reflect that the certainty of regulatory review risks of financial and regulatory 

repercussions and damages to the Company’s reputation make it very unlikely that the 

Company would undertake a decision to favor its affiliate. The Commission should 

adopt the Company's replacement language as set forth in Attachment A Exception 3. 

In addition, the Proposed Order’s conclusions as to whether the Company took 

imprudent actions to favor an affiliate should be based on record evidence as described 

above and not on speculation that the Company would seek to favor an affiliate. 

2. Atmos Did Not Have Had An Incentive To Favor Woodward Marketing 

in 1996. 

As already discussed, the Proposed Order’s argument that the Company had an 

economic incentive to favor affiliates is faulty and should be revised.88 The Proposed 

Order’s attempt to apply this economic incentive argument to the 1996 capacity release 

is even more attenuated. To begin with, Atmos was not operating in Illinois and 

Woodward was not an affiliate of Atmos at that time. United Cities had an interest in 

Woodward, but the interest was a minority position in a company controlled by a 

majority shareholder, creating a substantial dilution even of a theoretical incentive for 

United Cities to favor Woodward. Finally, United Cities did not decide to release its 

capacity in order to transfer the capacity to Woodward. The record demonstrates that 

88 Supra at § II.C. 
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United Cities released all of its capacity and Woodward only obtained some of that 

capacity.89 

The Proposed Order does not address any of these facts when it finds that there 

is an economic incentive to favor affiliates. In addition to being generally inapplicable, 

the economic incentive conclusions in the order should be specifically ruled out as 

inapplicable to the 1996 capacity release. 

3. Atmos did not take actions to favor an affiliate. 

The Proposed Order acknowledges that even the existence of an economic 

incentive is not determinative of whether the Company took any actions based on that 

incentive.90 Even if the Commission finds that such an incentive exists, there is no 

record support for a finding that the Company acted on it. As discussed above, the 

record shows that United Cities’ actions were consistent with a desire to release all of its 

capacity, not to transfer only capacity that was desired by a company in which it held a 

minority, noncontrolling interest that would be one of a dozen plus companies supplying 

gas through competitive bidding to Harrisburg over the years. To suggest otherwise is 

pure speculation—and appellate precedent is clear that Commission decisions cannot 

rely on speculation.91 Because the conclusion that the Company had an incentive to 

(and did) favor an affiliate is unsupported by the record, the Commission should amend 

the Proposed Order consistent with the Company’s arguments and adopt the 

89 This is consistent with United CitiesCities’ undertaking the release of capacity in order to save on 
transportation costs; this rationale would indicate the release of all capacity. 
90 Proposed Order at 33. 
91 See Ameropan Oil Corp v. Ill. Commerce Comm'n, 298 Ill. App. 3d 341, 348-49 (1st Dist 1998)("Such 
speculation has no place in the ICC's decisions"); Allied Delivery Sys. Inc., v. Ill. Commerce Comm'n, 93 
Ill. App. 3d 656, 667 (5th Dist. 1981)("The speculation indulged in by the Commission is clearly an 
unsatisfactory and unacceptable basis for its decision"). 
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Company’s replacement language which is set forth as Exceptions 3-6 in Attachment A 

to this Brief on Exceptions.  

D. Certain Other Modifications to the Proposed Order Should Be Made 

In addition to the significant points indicated above, certain other changes to the 

Proposed Order are warranted as set forth in Exhibit A. For example, there are a 

number of places in the order’s recitation of Staff’s argument where the language does 

not indicate that the statements were made by Staff (rather than being adopted by the 

Commission). Atmos has set forth suggest replacement language as Exceptions 2a, 2b, 

2d and 2e in Attachment A.  In addition, in Section III, Resolved Issues,92 The Company 

requests that the amount of the adjustments agreed to with respect to lost gas and 

NPGL refunds be specified to avoid any confusion and to make clear that the amounts 

involved were nominal. These amounts were $2,350 and $375, respectively and 

suggested replacement language is set forth as Exception 1 in Exhibit A. For all the 

reasons set forth in this brief  Atmos has additionally set forth suggested replacement 

language to the Factor O adjustment in Attachment A Exception 8, to eliminate the 

adjustment for the adder.93 All other exceptions are intended to have been addressed 

above or are self-explanatory.  

III. REQUEST FOR ORAL ARGUMENT 

The Proposed Order misstates or does not address the Company’s factual and 

legal position as regards (1) the prudence of a predecessor utility’s release of capacity 

in 199694 and (2) the economic incentive to favor affiliates (and the effect of regulatory 

92 Proposed Order at 2.  
93 See Company Draft Order at 19 (calculation of adjustment without the adder disallowance). 
94 See Proposed Order at 33(misstating the Company’s argument). 
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scrutiny on that incentive), as well as other issues. In addition the case raises important 

policy issues, including (1) whether it is permissible or desirable for the Commission to 

review, in a PGA proceeding, actions taken by predecessor utility many years prior, and 

(2) whether the general prohibition on hindsight review precludes the Commission’s use 

of Comparable Utility pricing data and non-winning bids in (a) determining whether a 

utility acted prudently, and (b) assessing the amount of a disallowance. Therefore, 

pursuant to Section 200.850,95 the Company respectfully requests that the Commission 

hear oral argument in this docket with respect to these issues as well as any other issue 

designated by the Commission. Oral argument is necessary to insure that the 

Commission is fully informed of the issues in this docket (particularly because the 

Proposed Order does not adequately address the Company’s arguments). 

IV. CONCLUSION 

 For the reasons set forth herein and with the Company’s Initial and Reply 

Briefs, the Company respectfully requests that the Proposed Order be modified 

consistent with the positions set forth herein and with the replacement language in the 

Company’s Exceptions set forth in Attachment A.  

Dated: 10/24/2013 

 ATMOS ENERGY CORPORATION   

 
 By:/s/_____________________________ 
      Patrick Huver 
      Attorney for Atmos Energy Corporation  
 

   

95 83 Ill Adm. Code § 200.850. 
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