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BRIEF ON EXCEPTIONS OF THE STAFF OF THE 
ILLINOIS COMMERCE COMMISSION 

 
 NOW COMES the Staff (“Staff”) of the Illinois Commerce Commission 

(“Commission”), by and through its undersigned counsel, pursuant to Section 200.830 

of the Commission’s Rules of Practice (83 Ill. Adm. Code 200.800), and respectfully 

submits its Brief On Exceptions in the instant proceeding. 

INTRODUCTION  
 

On November 21, 2006, the Illinois Commerce Commission (the “Commission”) 

issued an Order commencing a Purchased Gas Adjustment (“PGA”) reconciliation 

proceeding for Atmos Energy Corporation (“Atmos” or “Company”) pursuant to Section 

9-220 of the Public Utilities Act (“Act”).  On September 5, 2013, the Administrative Law 

Judge (“ALJ”) issued a Proposed Order (“PO”) that addressed the various issues raised 

during this reconciliation proceeding.  Staff commends the ALJ for his comprehensive, 

clearly articulated analysis of all the issues.  The PO clearly defines what the issues are 

and each party’s position on the issues.  Staff, nonetheless, has one substantive 

exception and one other exception to the PO that is more in the nature of housekeeping 

rather than substantive.   
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Staff Exception No. 1 

Peaking Service Demand Charge 
 

Staff agrees with the PO that Atmos’ behavior was imprudent and that 

imprudence led to excessive costs. (PO, 34.) The ‘Commission Analysis and 

Conclusion’ section accurately discusses the two actions that Atmos took to narrow the 

pool of potential bidders and thus, left its customers vulnerable to high prices.  One, it 

unnecessarily excluded potential suppliers from its RFP list.  By that action, Atmos did 

not cast as wide a net for bidders as was easily attainable.  Two, it concentrated the 

leases for the only interstate pipeline that could supply Harrisburg and Galatia in its 

affiliate, AEM. (PO, 33-34.)  

As a result, the utility did not control the capacity for any pipeline that could 

deliver to those customers. (Staff IB, 8.) That had two interrelated effects.  First, Atmos 

was unable to purchase gas in more liquid downstream markets, where it was more 

likely to get a better market price.  Second, it required that suppliers deliver gas to its 

citygate.  This is important, since it means that any bidder needed to have a lease for or 

access to a lease for transportation on TETCO.  Such suppliers are a subset of the total 

number that might otherwise compete for Atmos’ business. (Id., 8-9.) 

Atmos did not put the ten-day call in the peaking service out for bid. (Id., 7.) It 

nevertheless accepted an excessively high value for the demand charge for the peaking 

service.  In fact, the peaking service demand charge was the same per MDQ as the 

baseload and swing service, even though the peaking service was only available for ten 

days over the three month term of the contract rather than available every day. (Id., 17-

18.) The equivalence between the per-MDQ charges is not hindsight reasoning.  Staff 
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did not claim that any particular demand charge was ex post imprudent.  Instead, Staff 

compared the demand charges for the peaking service with those for the baseload and 

swing supply.  These are the same demand charges that Atmos faced when it made its 

decision to accept an excessive value for the demand charge for the peaking service.  

Since the peaking service charge compared so unfavorably to the baseload and swing 

service demand charge, Staff argued that it was excessively high, and Atmos should 

have known it to be excessively high at the time decisions were made.  This would have 

been true for almost any absolute value for the peaking service demand charge.  

Staff Proposed Replacement Language 

D. Commission Analysis and Conclusion 

* * * 
 
Having reviewed the record, the Commission finds acknowledges that 
bundling bids for gas supply with the peaking service as Atmos did, rather 
than soliciting bids separately is not clearly superior in all situations.  
However, the no evidence indicates that the demand charge that Atmos 
agreed to for the peaking service with its affiliate was excessive.  It was a 
10-day call during the winter period that was the same price per MDQ as 
the baseload and swing components that are available every day during 
the year.  Taken together with the fact that the peaking service demand 
charge is the product of the flawed purchasing practices discussed above, 
the Commission finds that the peaking service demand charges are 
imprudently high.  It thus orders Atmos to refund the peaking demand 
charges to its sales customers through the PGA. that either bundling bids 
for gas supply as Atmos did, or soliciting bids for unbundled supply as 
Staff endorses, is a clearly superior in most situations. Additionally, the 
Commission notes that  it appears that both the Staff and the Atmos 
arguments rely on hindsight. Staff compares the price for peaking service 
to the price for baseload service, neither of which could be known without 
the benefit of hindsight. Similarly, Atmos compares the actual price of 
supply under the contracts to that of the prices actually paid by the 
Comparable Utilities, neither of which could be known without the benefit 
of hindsight. Staff's proposed adjustment also suffers from the problem 
that it would disallow all costs associated with the peaking service; a 
service which the parties agree provides value to customers. The 
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Commission rejects Staff's assertion that soliciting bundled bids for gas 
service and the resulting price for peaking service under the 2005 and 
2006 Contracts were imprudent. 
 

* * * 
 
VII. Fndings and Ordering Paragraphs 

 
  (5) Atmos should implement Factor O refunds of $461,466.00 348, 

530.00 in its first monthly Gas Charge filing after the date of this 
Order. 

 
Staff Exception No. 2  

Request for Proposals (“RFPs”) 

 In the Commission Analysis and Conclusion, the PO states, “The Commission 

suggests that in the future, Atmos consider the possibility of issuing RFPs for less than 

the full requirements of its Harrisburg and Galatia customers.” (PO, 34.) Staff notes that 

Atmos no longer has a gas Local Distribution Company in Illinois, having sold its assets 

to another entity. (See Docket No. 11-0559.)  While Staff agrees with the PO’s 

suggestion, it is a moot point for Atmos at this time.  Staff, consequently, suggests that 

the quoted sentence be deleted as indicated below.  

 
* * * 

 
 

With regard to Staff's suggestion that Atmos should have accepted bids 
for less than the entire supply requirements of the Harrisburg and Galatia 
areas, the Commission believes the record does not support that 
conclusion. The Commission understands Staff's point, and believes it is 
possibly correct. However, given the size of Atmos supply requirements, 
the limited transportation options, and the lack of a robust supply market, 
relative to other Illinois gas utilities, the Commission declines to accept 
that suggestion at this time. The Commission suggests that in the future, 
Atmos consider the possibility of issuing RFPs for less than the full 
requirements of its Harrisburg and Galatia customers.  
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CONCLUSION 

 
 WHEREFORE, for all of the following reasons, Staff respectfully requests that the 

Commission’s order in this proceeding reflect all of Staff’s recommendations. 

 
 
October 24, 2013     Respectfully submitted, 

____________________________ 
Michael J. Lannon 
 
Staff Counsel 
 
 

 MICHAEL J. LANNON 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
mlannon@icc.illinois.gov 
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