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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 
People of the State of Illinois   ) 
       ) 13-0501 
Complaint to Suspend Tariff Changes   ) 
submitted by Ameren Illinois and to   ) 
Investigate Ameren Illinois Rate MAPP   ) 
pursuant to Sections 9-201, 9-250 and   ) 
16-108.5 of the Public Utilities Act.   ) 
       ) (Cons) 
Ameren Illinois Company    ) 
  d/b/a Ameren Illinois    ) 
       ) 13-0517 
Revisions to its formula rate structure   ) 
and protocols.     ) 
 

REPLY BRIEF OF THE CITIZENS UTILITY BOARD 

 

Now comes the Citizens Utility Board (“CUB”), pursuant to Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 

200.800, and pursuant to the briefing schedule established by the Administrative Law Judges 

(“ALJs”), to herby file this Reply Brief in the above-captioned proceeding.   

I. INTRODUCTION 

 This consolidated proceeding arises out of the annual formula rate reconciliation of 

Ameren Illinois Company d/b/a Ameren Illinois (“Ameren,” “AIC” or “the Company”), pursuant 

to Section 16-108.5 of the Public Utilities Act (“PUA” or “Act”), (the Energy Infrastructure and 

Modernization Act, or “EIMA”), and a Complaint filed by The People of the State of Illinois, by 

Attorney General Lisa Madigan (“AG”).  The AG Complaint (docketed as ICC Docket No. 13-

0501), alleged that certain changes to Ameren’s Modernization Action Plan Pricing formula rate 

tariff (“Rate MAPP”), filed in ICC Docket No. 13-0385 in response to Public Act 98-0015 

(“P.A. 98-15”), are unlawful.  By the agreement of the parties, the issues addressed in the AG 

Complaint, and other issues raised by a separate tariff proceeding initiated by Ameren (ICC 

Docket No. 13-0517), would be addressed in this consolidated proceeding.  
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 There are five contested adjustments at issue in this proceeding: the Return on Equity 

(“ROE”) Collar Calculation; the Reconciliation Interest Calculation; Depreciation Expense; 

Separate Cash Working Capital (“CWC”) Calculation for Filing and Reconciliation Year; and 

Income Tax Expense Lead for Cash Working Capital Calculation.  In this Reply Brief, CUB will 

respond to the Company’s and Staff’s positions on the ROE collar calculation; the reconciliation 

interest calculation, and the CWC calculation.  With regard to the ROE collar calculation and the 

reconciliation interest calculation, the issue before the Commission is an interpretation of the 

language of EIMA, where EIMA failed to specifically identify the components of the 

calculations.  Although EIMA was recently amended, in P.A. 98-0015, where the General 

Assembly revised certain sections regarding the measurement of rate base for purposes of the 

reconciliation rate base and the interest rate applicable to the reconciliation balance, several 

issues were not explicitly articulated and therefore remain unsettled.  While each party argues its 

interpretation is the correct one, the bottom line is that the Commission must exercise its 

reasoned, expert judgment in ratemaking matters, apply the facts in this record to the law, and 

resolve the issues presented in a way that maintains its obligation to approve only just and 

reasonable rates.  220 ILCS 5/9-101. 

While CUB did not file testimony in this proceeding, CUB has filed Initial and Reply 

Briefs in furtherance of CUB’s obligation to represent and protect the interests of the residential 

utility consumers of this State.  220 ILCS 10/5(1)(a).  CUB applies the evidence of record to 

controlling Illinois law to derive its conclusions and recommendations regarding the issues in 

this proceeding that are the most impactful to consumers.  CUB’s failure to address other 

arguments or positions of Ameren or any other party to this proceeding should not be considered 

an agreement with those positions or arguments unless otherwise specifically stated herein. 



3 

 

II. FORMULA RATE ISSUES  

 

  1. Return on Equity Collar Calculation 

Despite Ameren’s proclamations to the contrary, the EIMA statute is silent with regard to 

the specific rate base measurement to use for purposes of the return on equity collar adjustment.  

While the amendments to EIMA prescribe that participating utilities’ capital structure should be 

calculated using year-end rate base, those amendments did not include a requirement to use year-

end capital structure for purposes of measuring the ROE collar adjustment.  220 ILCS 5/16-

108.5(c)(2).  Ameren (and Staff) cross-reference several portions of EIMA in an attempt to fill in 

the General Assembly’s silence on the rate base measurement for the ROE collar adjustment.  

Such reaching logic is unnecessary: where the General Assembly did not provide an explicit 

directive, the Commission must supply a reasoned and supportable determination to ensure 

Ameren’s ratepayers pay only just and reasonable rates.  See 220 ILCS 5/9-101.  This is just 

what the Commission did in Ameren’s previous formula rate reconciliation, Docket No. 12-

0293, where the Commission approved rates using Ameren’s average rate base for purposes of 

calculating the formula rate reconciliation, and – coincidentally – for measuring the ROE collar 

adjustment.  See ICC Docket No. 12-0293, Dec. 5, 2012 Order at 111. 

The essence of Ameren’s opposition to Mr. Effron’s ROE collar calculation is that using 

the average rate base to calculate the ROE collar adjustment “contradicts the express provisions 

of EIMA and must be rejected.”  AIC Br. at 10.  Ameren continually relies on a statutory 

construction argument in an attempt to show that “EIMA’s overriding requirement is to use year-

end data.”  AIC Init. Br. at 12.  To support this argument, Ameren points to Section 16-

108.5(d)(1) of the Act, which requires the inputs to the formula rate to be based on “final 

historical data.”  Id.  Ameren claims that “[p]ast attempts to read ‘final historical data’ as 
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allowing ‘average data’ have only accomplished quick, conclusive judicial reversals.”  Id.  

Ameren’s point begs the obvious, glaring question: if the General Assembly’s directive to use 

year-end data in the ROE collar calculation was so clear, why does the provision regarding the 

ROE collar calculation not specify the rate base measurement to use?  This question is answered 

in Ameren’s own brief: where the legislature includes particular language or terms in one section 

of a statute but omits it in another, it is generally presumed the legislature acts intentionally and 

purposely in the inclusion or exclusion of the different terms.  AIC Init. Br. at 18, citing In re 

J.L., 236 Ill.2d 329, 341 (2010); see also Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill.2d 141, 

154-55 (1997).   

When interpreting a statute, the primary objective is to ascertain, and give effect to, the 

intent of the legislature.  Metro Utility Co. v. Illinois Commerce Commission, 262 Ill.App.3d 

266, 274 (1994).  The best indication of what the legislature intended is the statutory language 

itself.  Id.  As Ameren itself argues repeatedly in its Initial Brief, “EIMA is a specific law, not a 

general one.”  See AIC Init. Br. at 2, 17.  In this case, the General Assembly had every 

opportunity to include a specific directive to use year-end data in the calculation of the ROE 

collar and did not.  The General Assembly was clear about changing the calculation of the capital 

structure and reconciliation balance, but the Act simply does not specify the rate base 

measurement to be used to calculate the ROE collar adjustment.  While Ameren points out that 

the Commission’s conclusion to use average instead of final data in formula-rate determinations 

was twice reversed by the General Assembly, (AIC Init. Br. at 12), this very point supports 

CUB’s and the AG’s case: the General Assembly was aware of this controversy and could have 

ensured it was resolved in all respects, but did not.  The Commission cannot and should not fill 
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in that void for the General Assembly, considering it had ample opportunity to address this issue 

but failed to do so. 

Ameren is correct that the collar formula in SB 9 requires that return on equity be 

calculated using “costs and capital structure approved by the Commission as provided in 

subparagraph (2) of this subsection (c).”  AIC Init. Br. at 10.  The cross-referenced subparagraph 

(2) requires the use of “the utility's actual year-end capital structure for the applicable calendar 

year.”  However, the capital structure enters into the formula rate template only in the form of 

the capital structure ratios, and is therefore not relevant to the rate base to be used in the ROE 

collar computation.  AG Ex. 4.0 at 7: 147-153. 

Ameren next argues that the practical effect of using the average rate base for the ROE 

collar computation would “tighten” the ROE collar by increasing AIC’s earned ROE.  AIC Init. 

Br. at 9-10.  The fact that the year-end capital structure may differ from an average capital 

structure, and therefore change the “width” of the ROE collar, is not a reason to reject Mr. 

Effron’s adjustment.  The purpose of EIMA is not to maximize AIC’s revenue requirement by 

accepting an interpretation of EIMA, where no explicit directive is provided, that maximizes the 

earned ROE calculation.  As Mr. Effron testified, the effect of AIC’s use of year-end rate base 

has just that effect: “[w]hen rate base increases over the course of the year, the use of a year-end 

rate base tends to artificially deflate the calculated earned ROE relative to the ROE actually 

earned.”  AG Ex. 4.0 at 5:109-111.  By decreasing the earned ROE, Ameren’s approach (using 

year-end rate base as the denominator) expands the ROE collar, which will operate to ratepayers 

detriment in years with a positive reconciliation balance. 

The policy rationale put forth by Mr. Effron to support continued use of the average rate 

base for purposes of calculating the ROE collar is that his approach more accurately represents 
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the actual capital supplied by equity investors to support the Company’s rate base over the 

course of the year for which the ROE is being calculated.  AG Ex. 2.0 at 3:193-200.  This policy 

support for using average rate base for purposes of calculating the ROE collar adjustment 

remains sound.  Nothing in P.A. 98-0015 specifically undermines this policy justification or 

specifically prescribes use of a different methodology that the Commission previous-approved 

and is recommended by AG witness Effron in this proceeding.  Ameren’s approach, on the other 

hand, inappropriately understates Ameren’s earnings.  AG Ex. 2.0 at 11:246-12:258.  Thus, the 

Commission should adopt Mr. Effron’s approach to calculating the ROE collar adjustment. 

  2. Reconciliation Interest Calculation 

 

Ameren’s discussion of the appropriate reconciliation balance on which interest must be 

calculated suffers from several fatal flaws.  First, the language of the EIMA does not prescribe 

how the reconciliation balance (on which interest is based) should be calculated.  Second, 

Ameren argument that the reconciliation amount produces no current cash benefit because it is 

not recovered until a year later, (AIC Init. Br. at 20), fails to acknowledge that, although the 

reconciliation amount has not yet been recovered from ratepayers, Ameren has realized tax 

savings due to higher tax deductions.  The accumulated deferred income taxes (“ADIT”) related 

to the reconciliation balance are in fact already recorded on Ameren’s books and must be 

acknowledged.  Finally, Ameren’s claims that it will not be made whole by calculating interest 

only on the net-of-tax reconciliation balance ignore the fact that the carrying charge has an 

offsetting tax deduction for interest expense. 

With respect to the language of the statute, Ameren argues that EIMA does not provide 

for a reconciliation balance net of taxes.  This is true, insofar as EIMA did not specify whether 

the reconciliation balance (a term never once used in the statute) should be gross or net-of-tax.  
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The legislature has demonstrated that it can use very specific language when it intends to 

displace the Commission’s ratemaking determinations.  For example, with respect to the interest 

rate to be calculated on the reconciliation balance, the Act requires: “…interest calculated at a 

rate equal to the utility’s weighted average cost of capital approved by the Commission for the 

prior year...”  220 ILCS 5/16-108.5(d)(1).  Another example is the requirement that the Company 

shall earn an “investment return at a rate equal to the utility’s weighted average cost of long-term 

debt, on the pension assets...”  220 ILCS 5/16-108.5(c)(4)(D).  Such specificity does not exist on 

this issue.  The fact that the term “reconciliation balance” does not even appear in the statute, 

requires that the Commission determine the appropriate methodology for that calculation.  It is 

up to the Commission, then, to determine the specific procedures to be employed in calculating 

over- and under-collections and related interest amounts, within the framework of the Act.   

 The PUA dictates that in the formula rate reconciliation: 

Any over-collection or under-collection indicated by such 

reconciliation shall be reflected as a credit against, or recovered as 

an additional charge to, respectively, with interest calculated at a 

rate equal to the utility's weighted average cost of capital approved 

by the Commission for the prior rate year, the charges for the 

applicable rate year. 

 

220 ILCS 5/16-108.5(d)(1).  That language directs the Commission to calculate interest on the 

over- or under- collection at the Company’s weighted average cost of capital (“WACC”).  It does 

not address whether the reconciliation balance (a term never once used in the statute) should be 

gross or net-of-tax.  It is up to the Commission to determine the specific procedures to be 

employed in calculating over- and under-collections and related interest amounts, within the 

framework of the Act.   

This issue is particularly important as a result of the amendments to subsections (c) and 

(d) of Section 16-108.5 of the PUA, which, as noted above, now require that the interest on the  
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reconciliation balance must reflect Ameren’s actual WACC  AG Ex. 2.0 at 9-10:329-340.  

Previously, the Commission had ordered that the short-term debt rate should be the interest rate 

on reconciliation balances.  Id. at 9:329-330.  However, P.A. 98-0015 changed the reconciliation 

interest rate to the utility’s WACC – a significantly higher interest rate than short-term debt, 

which, depending on the size of the reconciliation balance, could represent a substantial portion 

of the net revenue requirement.  Id. at 9:334-337.   

Ameren also argues that, because the reconciliation amount is not recovered by the utility 

until a later year, ADIT, or changes in ADIT, is not a source of cash.  AIC Init. Br. at 20-23.  

While Ameren acknowledges that deferred taxes related to the reconciliations do exist, Ameren 

claims that this benefit is not flowed through rates immediately, but is normalized, or averaged, 

in rates to correlate more closely with the useful life of the underlying assets giving rise to the 

tax deduction.  Id. at 21.  However, in an over recovery situation, AG witness Brosch testified 

that Ameren will have excessive cash revenues relative to the utility’s overall cost of service.  

AG Ex. 3.0 at 7:233-247.  This cash benefit stems from the difference between tax and book 

depreciation: 

To recognize the refund obligation and to not overstate current 

year revenues and earnings, the utility records a regulatory liability 

for amounts owed to ratepayers that corresponds with an entry 

reducing per book revenues in that same amount. However, this 

book entry reducing revenues does not create any corresponding 

reduction in taxable revenues or income. In this situation, the 

utility has more cash revenue in hand by virtue of its over-

collection of its overall costs, but must use some of this extra cash 

to pay additional income taxes that cannot be eliminated on its tax 

return. Thus, the net cash available to the utility in years when 

over-collection has occurred is the gross amount of such excess 

revenues, reduced by the income taxes payable on that excessive 

revenue. The excess revenues, removed from the utility’s books by 

the recording of the regulatory liability but still reported on the 

utility’s tax return, represent a book/tax timing difference for 
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which ADIT must be recorded under Generally Accepted 

Accounting Principles  (“GAAP”). 
 

Id.  The cash benefit Ameren received is in the deferral of otherwise-payable income taxes.   

 Ameren assumes that a “cash benefit” can only be in the form of revenues from 

ratepayers.  AIC Init. Br. at 20 (“AIC will not have actual cash in hand to pay income taxes until 

customers have been billed and AIC has collected the reconciliation balance, with interest.”)  

Ameren agrees that the Commission regularly reduces utilities’ rate bases for the effect of ADIT, 

because “the benefits of accelerated tax depreciation rates have resulted in AIC being allowed to 

reduce its current income taxes payable.”  AIC Init. Br. at 21.  But Ameren alleges that the tax 

benefit from lower income taxes is captured through accrual accounting as a temporary timing 

difference in ADIT that is deducted from rate base and does not represent a source of cash.  Id.  

The benefit (the deferral of the payment of taxes) that Ameren receives from the deferred taxes 

related to the reconciliation balance is real. 

 Ameren is correct that cash is received from the utility’s customers and not from any 

particular expense until it is recovered from customers.  AIC Init. Br. at 21.  More importantly, 

though, the reconciliation process changes both the timing of cash receipts of revenues, and the 

timing of cash payments for income taxes.  AG Ex. 3.0 at 9:276-285.  Whenever cash 

reconciliation revenue is recovered from customers before or after the year in which the related 

overall cost of service was incurred, a timing difference is accrued within the revenue accounts 

and regulatory asset/liability balances, so that the utility’s revenues generally “match” 

recoverable costs on the utility’s books.  Id.  Then, when the reconciliation occurs and the cash 

over or under-recoveries are flowed to or from customers, these recorded accruals on the books 

are reversed.  Id.  
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 The net of tax approach does now, and will continue to, properly capture deferred tax 

benefits and it is more accurate in accounting for all of the economic impacts caused by revenue 

requirement reconciliation.  AG Ex. 1.0 at 10-11:371-373.  This is so, even though computing 

interest on the reconciliation balance net of income taxes will not immediately benefit ratepayers 

in this proceeding.  In future cases, whenever the reconciliation balance is positive, which is 

likely to often be the case, as a result of the significant capital investments required of 

participating utilities under the EIMA, the net of tax approach will protect ratepayers from 

excessive reconciliation balances.  AG Ex. 1.0 at 10:363-371.  Offsetting the deferred taxes 

against the reconciliation balance when calculating interest avoids crediting interest on funds that 

the utility is not holding or recovering interest on an investment that it does not have.  AG Ex. 

2.0 at 9:322-325.  In this regard, it is fair to both the utility and ratepayers.  

Mr. Brosch explained the changes to Ameren’s schedules that are required in order to 

apply his recommendation to calculate interest only on the net-of-tax reconciliation balance.  See 

AG Ex. 1.0 at 10:353-362.  The Commission should adopt those changes, which appropriately 

compute the interest on the reconciliation balance by recognizing the impact of deferred income 

taxes.    

  3. Separate Cash Working Capital Calculation for Filing and   

   Reconciliation Year 

 

Ameren’s main complaint about Staff’s recommendation to employ two separate CWC 

calculations – one for the filing year and one for the reconciliation year – is that it would require 

a change to Ameren’s formula rate template that would impose “additional burden on AIC by 

requiring it to perform the calculations, which are complex and which cost is eventually borne by 

its customers.”  AIC Init. Br. at 25.  Ameren did not provide, however, any studies, analyses or 

other evidence of the cost of making this change. 
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Ameren does not dispute the fact that Staff witness Ostrander’s proposal to perform two 

separate CWC calculations achieves a more accurate representation of Ameren’s actual costs for 

each period.  Ameren argument against adoption of this adjustment is essentially that the benefits 

do not outweigh the costs.  AIC Init. Br. at 24-25.  While it may be true that the effect of this 

approach would only have “an infinitesimal impact on AIC’s revenue requirement in Docket 13-

0301,” (id.), this may not always be the case.  As Staff stated, “the correct filing year CWC 

should be used regardless of its effect on rate base.”  Staff Init. Br. at 17.  Thus, CUB supports 

Staff’s recommendation to employee two separate CWC calculations – one for the filing year 

and one for the reconciliation year. 

 IV. CONCLUSION 

 

 WHEREFORE, CUB respectfully request that the Commission adopt the positions and 

adjustments set forth in its Initial and Reply Briefs and adjust AIC’s revenue requirement in ICC 

Docket 13-0301 accordingly. 
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