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Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 
pursuant to the direction of the Administrative Law Judges (“ALJs”) and Section 200.800 
of the Illinois Administrative Code (83 Ill. Adm. Code 200.800), respectfully submits its 
position statement in the above-captioned matter. 
 

I. INTRODUCTION / STATEMENT OF THE CASE  

Section 16-108.5(d) of the Public Utilities Act ("Act") provides in relevant part:  
 
(d) Subsequent to the Commission’s issuance of an order approving the 
utility’s performance-based formula rate structure and protocols, and initial 
rates under subsection (c) of this Section, the utility shall file, on or before 
May 1 of each year, with the Chief Clerk of the Commission its updated 
cost inputs to the performance-based formula rate for the applicable rate 
year and the corresponding new charges. Each such filing shall conform 
to the following requirements and include the following information: 
 

220 ILCS 5/16-108.5(d). 
 

Subsection 16-108.5(d)(1) of the Act further provides that: 
 

The inputs to the performance-based formula rate for the applicable rate 
year shall be based on final historical data reflected in the utility’s most 
recently filed annual FERC Form 1 plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the 
calendar year in which the inputs are filed. The filing shall also include a 
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reconciliation of the revenue requirement that was in effect for the prior 
rate year (as set by the cost inputs for the prior rate year) with the actual 
revenue requirement for the prior rate year (determined using a year-end 
rate base) that uses amounts reflected in the applicable FERC Form 1 that 
reports the actual costs for the prior rate year. Any over-collection or 
under-collection indicated by such reconciliation shall be reflected as a 
credit against, or recovered as an additional charge to, respectively, with 
interest calculated at a rate equal to the utility’s weighted average cost of 
capital approved by the Commission for the prior rate year, the charges for 
the applicable rate year. 

 
220 ILCS 5/16-108.5(d)(1) (emphasis added). 

 
 

Subsection 16-108.5(d)(1) of the Act, also provides that: 
 

The filing shall also include a reconciliation of the revenue requirement 
that was in effect for the prior rate year (as set by the cost inputs for the 
prior rate year) with the actual revenue requirement for the prior rate year 
(determined using a year-end rate base) that uses amounts reflected in 
the applicable FERC Form 1 that reports the actual costs for the prior rate 
year. Any over-collection or under-collection indicated by such 
reconciliation shall be reflected as a credit against, or recovered as an 
additional charge to, respectively, with interest calculated at a rate equal 
to the utility’s weighted average cost of capital approved by the 
Commission for the prior rate year, the charges for the applicable rate 
year. 
 

220 ILCS 5/16-108.5(d)((1) (emphasis added). 
 
Finally, subsection 16-108.5(d) of the Act provides that: 
 

Notwithstanding anything that may be to the contrary, the intent of the 
reconciliation is to ultimately reconcile the revenue requirement reflected 
in rates for each calendar year, beginning with the calendar year in which 
the utility files its performance-based formula rate tariff pursuant to 
subsection (c) of this Section, with what the revenue requirement 
determined using a year-end rate base for the applicable calendar year 
would have been had the actual cost information for the applicable 
calendar year been available at the filing date. 

 
220 ILCS 5/16-108.5(d) (emphasis added). 

On April 29, 2013, ComEd filed its annual update of cost inputs and reconciliation 
pursuant to Section 16-108.5 of the Act.  (Chief Clerk Acknowledgement Letter, April 29, 
2013.)  



Docket No. 13-0318 
Staff Position Statement 

 

3 

The FERC Form 1 used by ComEd to reconcile the revenue requirement in effect 
during 2012 (the prior rate year) with the actual revenue requirement is the FERC Form 
1 for the year ended December 31, 2012.  The historical FERC Form 1 along with 
projected plant additions and correspondingly updated depreciation reserve and 
expense used by ComEd to determine rates to be in effect during the 2014 rate year 
(applicable rate year) is also the FERC Form 1 for the year ended December 31, 2012. 
(ComEd Ex. 1.0, 23-24.) 

On May 22, 2013, an initial status hearing was held in this matter.  The parties 
agreed to a schedule setting forth dates for prefiled testimony, briefs and motions 
regarding prefiled testimony.  (Tr., May 22, 2013, 9-10; Notice of Schedule, May 28, 
2013.) 

On May 22, 2013, the General Assembly enacted Public Act 98-15, which, 
among other things, amended Section 16-108.5 of the Act, addressing issues related to 
certain pension assets, retroactive recovery of certain delivery service costs, and 
reconciliation of the revenue requirement in effect the prior rate year for utilities 
participating in performance-based formula rates.  P.A. 98-15 provides that it is intended 
to restate and clarify existing law, to give binding effect to specified legislative intent, 
and to supersede specified final orders of the Commission. 

On May 30, 2013, ComEd filed tariff pages and revised revenue requirements 
responsive to P.A. 98-15.  On June 5, 2013, the Commission entered an order in 
Docket No. 13-0386 finding that ComEd's proposed tariff changes made on May 30, 
2013 were in compliance with the recent legislation and approving the company's 
revenue requirement modifications. 

On October 2, 2013, the Commission on its own motion initiated a proceeding to 
determine whether the tariff changes filed by ComEd on May 30, 2013, comply with P.A. 
98-15. The proceeding is to address the limited specific questions whether the tariffs 
filed on May 30, 2013: (1) correctly calculated interest on ComEd's reconciliation 
balance, (2) correctly calculated the Section 16-108.5(c)(5) return on equity ("ROE") 
collar, and (3) correctly reflected the appropriate tax treatment in calculating interest on 
the reconciliation balance in the formula rate tariff as authorized by the Public Utilities 
Act.  Illinois Commerce Commission, ICC Order Initiating Proceeding Docket No. 13-
0553, 2 (October 2, 2013). 

The following Staff witnesses submitted testimony in this case:  Richard W. Bridal 
II (Staff Exs. 1.0 and 7.0), Daniel G. Kahle II (Staff Exs. 2.0C and 8.0), Scott Tolsdorf 
(Staff Exs. 3.0 and 9.0), Dianna Hathhorn (Staff Exs. 4.0 and 10.0), William R. Johnson 
(Staff Exs. 5.0 and 11.0), and Michael McNally (Staff Ex. 6.0 Revised). 

In addition, to ComEd and Staff, the following parties have submitted testimony in 
this case: the People of the State of Illinois by Attorney General Lisa Madigan (“AG”) 
and on a joint basis the Illinois Industrial Energy Consumers (“IIEC”), the City of 
Chicago (“City”) and the Citizens Utility Board (“CUB”) (collectively “IIEC/City/CUB”). 

Evidentiary hearings were held in this matter in Chicago, Illinois on September 30 
and October 1, 2013.  Pursuant to the direction of the Administrative Law Judges, 
Staff’s initial brief follows. 
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II. OVERALL REVENUE REQUIREMENT 

A. [2014] Initial Rate Year Revenue Requirement 

Staff recommends an 2014 Initial Rate Year Revenue Requirement (for the Filing 
Year Ending December 31, 2013), before Reconciliation Adjustment and ROE Collar, of 
$2,186,866,000 as presented on Line 1 of Appendix A, Schedule 1, to this Initial Brief. 

 
B. [2012] Reconciliation Adjustment 

Staff recommends a 2012 Reconciliation Adjustment, with interest, of 
$167,674,000 as presented on Line 3 of Appendix A, Schedule 1 to this Initial Brief.  
The calculation of the 2012 Reconciliation Adjustment is discussed in Section VII below. 

 
C. ROE Collar 

Staff recommends a ROE Collar adjustment of $(6,885,000) as presented on 
Line 4 of Appendix A, Schedule 1 to this Initial Brief.  The calculation of the ROE Collar 
is discussed in Section VIII below. 

 
D. [2014] Net Rate Year Revenue Requirement 

The 2014 Net Rate Year Revenue Requirement (for the Filing Year Ending 
December 31, 2013) is the sum of the Initial Rate Year Revenue Requirement, the 
Reconciliation Adjustment, and the ROE Collar. 

Staff recommends a 2014 Net Rate Year Revenue Requirement of 
$2,347,655,000 as presented on Line 5, Column (j) of Appendix A, Schedule 1 to this 
Initial Brief.   

III. SCOPE OF PROCEEDING 

A. Changes the Structure or Protocols of the Performance-Based Formula 
Rate 

Pursuant to Section 16-108.5(d) of the Act “[t]he Commission shall not, [   ], have 
the authority in a proceeding under this subsection (d) to consider or order any changes 
to the structure or protocols of the performance-based formula rate approved pursuant 
to subsection (c) of this Section.” Staff notes that in the ongoing Ameren proceedings 
Docket Nos. 13-0501 and 13-0517 consolidated, Staff has sought a Commission 
determination  of the meaning of the phrase “structures and protocols of the 
performance-based formula rate” as used in Section 16-108.5(d) of the Act, finding that 
the determination was necessary to conclude whether Commission-approved 
adjustments that would cause a change to the formula rate schedules, appendices and 
work papers that support the two schedules in the filed formula rate tariff but are not 
themselves within such tariff could be properly made within the context of a formula rate 
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proceeding.1  That issue is relevant here since if the Commission adopts certain 
recommended adjustments based on prudence, justness and reasonableness, changes 
to numerous supporting schedules, appendices and work papers not in the formula rate 
tariff would be required, including: additional rows, columns, headings, and labels; 
revised references to sources and work papers; and additional calculations.  In this 
proceeding, the Company has taken the strict view that such changes to the supporting 
documents cannot be done except in a separate proceeding.  (ComEd Ex. 12.0, 3.)  In 
this proceeding the only Staff adjustment which presumably the Company believes 
cannot be pursued in this docket owing to that strict interpretation is Staff witness 
Kahle’s CWC proposal; however, Staff in an effort to narrow the issues for the purposes 
of this docket only, is not contesting the Company’s position that changes to the CWC 
schedules should be made outside of this proceeding.  Accordingly, in this docket, as 
well as future ComEd formula rate cases, the final order should be made consistent with 
any Commission Order in Docket Nos. 13-0501 and 13-0517 consolidated, where 
applicable. 
 

B. The Definition of Rate Year and the Reconciliation Cycle 

C. Original Cost Finding 

Staff and the Company agree that the Commission’s Order should state the 
following with respect to the Original Cost Determination: 

(#)  the Commission, based on ComEd’s proposed original cost of plant 
in service as of December 31, 2012, before adjustments, of 
$15,654,123,000 (ComEd Ex. 3.0 Rev., 27-28), and reflecting the 
Commission’s determination adjusting that figure, approves 
$______________ as the composite original cost of jurisdictional 
distribution services plant in service as of December 31, 2012.  

 
(Staff Ex. 2.0C, 7; ComEd Ex. 14.0, 2.) 
 

D. Issues Pending on Appeal 

                                            
1  In the Ameren case, Staff pointed out, however, that such view would unreasonably limit the 

Commission’s ability within each formula rate proceeding to make the necessary adjustments it finds 
necessary to ensure the resulting rates are prudent, just, and reasonable as required under Sec. 16-
108.5(c). (“The Commission shall enter an order approving, or approving as modified, the 
performance-based formula rate, including the initial rates, as just and reasonable within 270 days after 
the date on which the tariff was filed… Such review shall be based on the same evidentiary standards, 
including, but not limited to, those concerning the prudence and reasonableness of the costs incurred by 
the utility, the Commission applies in a hearing to review a filing for a general increase in rates under 
Article IX of this Act.”) 
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IV. RATE BASE 

A. Overview 

1. [2012] Reconciliation Rate Base 

Staff recommends a total 2012 Reconciliation Rate Base (for the Reconciliation 
Year Ending December 31, 2012) of $6,389,105,000 as presented on Appendix B, 
Schedule 3 to this Initial Brief. 

 
2. [2014] Initial Rate Year Rate Base 

Staff recommends a total 2014 Initial Rate Year Rate Base (for the Filing Year 
Ending December 31, 2013) of $6,702,263,000 as presented on Appendix A, Schedule 
3 to this Initial Brief. 

 
B. Potentially Uncontested Issues 

1. Plant in Service 

a. Distribution Plant 

b. General and Intangible Plant 

For FERC Accounts 389 and 390, ComEd uses a facilities allocator that is based 
upon a Facilities Allocation Study.  (ComEd Ex. 3.0 Rev., 20:428-430.)  The Company 
has previously used information based upon a 2009 Facilities Allocation Study.  ComEd 
is proposing to update the Facilities Allocation Study in this proceeding.  Id. at 21:435-
437. 

Initially, AG witness Michael L. Brosch opposed updating the Facilities Allocation 
Study.  (AG Ex. 1.0, 8:169-170.)  However, after further review the AG stated that the 
updated Facilities Allocation Study represents a reasonable allocation of G&I plant costs 
that is generally compliant with the approach approved by the Commission in Docket 
Nos. 11-0721 and 12-0321.  (AG Ex. 3.0, 6:129-133.) 

Staff witness William R. Johnson did not object to the Company’s proposed 
updated Facilities Allocation Study.  Mr. Johnson found that the updated study is a 
better representation of how facilities are used.  Additionally, Staff found that the 
proposed updated Facilities Allocation Study directly assigns 89% of the facilities 
compared to approximately 15% in the current Facilities Allocation Study.  (ICC Staff 
Ex. 11.0, 8:176-180.) 

 
c. Functionalization / Use of W&S Allocator 

Staff’s understanding is that ComEd is “not contesting” not using W&S for 
purposes of allocating G&I plant in this proceeding, but at the same time wants to 
preserve its argument that the Commission erred in its prior orders.  Therefore ComEd 
recommends the use of W&S to allocate all G&I plant in this proceeding. The 
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Commission should reject the Company’s proposal to use the W&S allocator to allocate 
all G&I plant, except for Communications Equipment. 

ComEd witness Mr. Fruehe states that ComEd has complied with the 
Commission’s Order in Docket No. 11-0721 and has applied the results of an updated, 
direct assignment facilities allocation study, along with all other allocation methods 
ordered by the Commission in that docket to allocate its General and Intangible (“G&I”) 
plant in this case. However, ComEd continues to believe the Commission should adopt 
the same methodology used by FERC, the wages and salary (“W&S”) allocator to 
allocate all G&I plant (except for Communications Equipment) and notes that the issue 
is on appeal from Docket No. 11-0721.  (ComEd Ex. 3.0, 21:432-437 and ComEd Ex. 
14.0, 10:218-220.) 

AG witness Brosch objects to the Company’s proposal to use the W&S allocator 
to allocate all G&I plant, except for Communications Equipment.  Mr. Brosch states that 
the Company’s updated facilities study provides a reasonable basis for allocation of 
costs between the FERC-regulated transmission business and the ICC- regulated 
delivery service business functions. The G&I Plant allocation method used before FERC 
for most of the G&I Plant accounts, based upon relative T&D wages and salaries, has 
not been shown to be more accurate or representative of the basis upon which G&I 
costs are actually incurred by ComEd. (AG Ex. 3.0R, 7:140-145.) 

Staff witness Johnson also objected to the Company’s proposal to use the W&S 
allocator to allocate all G&I plant, except for Communications Equipment.  Staff stated 
that the Commission previously addressed and rejected the use of the W&S allocator 
for all G&I plant in its Order in Docket No. 11-0721. Commonwealth Edison Co., ICC 
Order Docket No. 11-0721, 26-27 (May 29, 2012).  As Mr. Fruehe and AG witness Mr. 
Brosch recognized, the Commission’s decision on this issue in Docket No. 11-0721 is 
on appeal.  (ComEd Ex. 3.0, Rev., 21:433-434; AG Exhibit 1.0, 8:159-160.)  However, 
given that the Appellate Court has not yet entered a decision, the fact that it is on 
appeal is not a sufficient reason for the Commission to apply a different allocation 
methodology than it approved in Docket No. 11-0721. 220 ILCS 5/10-113(a) (“An 
application for rehearing shall not excuse any corporation or person from complying with 
and obeying any rule, regulation, order or decision or any requirement of any rule, 
regulation, order or decision of the Commission theretofore made, or operate in any 
manner to stay or postpone the enforcement thereof, except in such cases and upon 
such terms as the Commission may by order direct.”).  No party, including in particular 
ComEd, has sufficiently demonstrated why the Commission should now deviate from 
the allocator it previously deemed to be just and reasonable to use for G&I plant. 
Therefore, the Commission should reject the Company’s proposal to use the W&S 
allocator to allocate all G&I plant, except for Communications Equipment. The results of 
the updated, direct assignment facilities allocation study, along with all other allocation 
methods ordered by the Commission in Docket No. 11-0721 to allocate its G&I plant 
should continue to be applied in this case. 

 
d. Plant Additions 

2. Materials & Supplies 

3. Construction Work In Progress 
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4. Regulatory Assets and Liabilities  

Staff proposed adjustments to the operating statement and rate base to correct 
the 2012 amortization of the regulatory assets for AMI Pilot – Retired Meters and AMI 
Pilot – Pre-2010 Cost Amortization.  The Company accepted these adjustments with 
minor corrections, to which Staff agreed.  (Staff Ex. 7.0, 7; ComEd Ex. 14.0, 22-23.) 

 
5. Deferred Debits 

6. Other Deferred Charges 

Staff proposed an adjustment to rate base to correct the Adjustment to Operating 
Reserve for Accrued Incentive Pay made by the Company in its updated filing.  The 
Company agreed to this correction.  (Staff Ex. 7.0, 7-8; ComEd Ex. 14.0, 12.) 

 
7. Accumulated Provisions for Depreciation and Amortization 

Staff proposed an adjustment to the operating statement and rate base for 
depreciation expense, accumulated depreciation, and ADIT associated with ComEd’s 
exclusion of various incentive compensation costs set forth on ComEd Sch. B-2.6.  The 
Company agrees with this adjustment.  (Staff Ex. 7.0, 7; ComEd Ex. 14.0, 15-16.) 

 
8. Accumulated Miscellaneous Operating Provisions 

9. Asset Retirement Obligation 

10. Customer Advances 

11. Customer Deposits 

12. Other 

C. Potentially Contested Issues 

1. Accumulated Deferred Income Taxes (ADIT) Adjustment on 
Vacation Pay 

The proposal made by Mr. Brosch (AG Ex. 1.0, 25:578-587), Mr. Gorman 
(IIEC/City/CUB Ex. 1.0, 4-7:83-147) and Mr. Effron (AG Ex. 2.0, 14-18:320-400) to 
include ADIT related to capitalized accrued vacation pay in rate base should be rejected 
as there is no additional deferred tax liability to recognize.  The tax impact of the 
capitalized accrued vacation pay is recognized on the Company’s books as a deferred 
tax asset that reduces ADIT and increases rate base.   

In this proceeding, there are two pieces of accrued vacation pay:  the expensed 
accrued vacation pay and the capitalized accrued vacation pay.  No party contests the 
regulatory treatment of the expensed accrued vacation pay.    

The capitalized portion of accrued vacation pay is recorded as a deferred debit 
which will be allocated to capital projects in the future and also as a credit to the 
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operating reserve.  The capitalized portion of accrued vacation pay is added to taxable 
income but not to book income; thus creating a deferred tax asset that reduces ADIT 
and increases rate base.  The deferred tax asset will be reduced ratably over the 
depreciable life of the capital project for which the accrued vacation pay was charged.  
The capitalized portion of the accrued vacation pay liability is deducted from rate base 
as an operating reserve deferred tax asset.   

The ADIT related to accrued vacation pay represents both the expensed and 
capitalized portions of accrued vacation pay and is included in rate base as deferred tax 
assets.  There is no additional ADIT related to the deferred debit.  (ComEd Ex. 2.0, 17-
18:350-374.)  

 
2. Cash Working Capital 

Staff proposes that Cash Working Capital (“CWC”) for the filing year be based on 
the filing year revenue requirement and that CWC for the reconciliation year be based 
on the reconciliation year revenue requirement.  The Company proposes that CWC 
based upon the reconciliation year be used in both the filing year revenue requirement 
and the reconciliation year revenue requirement.   

Staff maintains that CWC should be calculated using inputs from the year to 
which it applies.  As projected plant additions are included in the filing year revenue 
requirement, derivatives of plant additions are also included.  The Company’s filing 
includes projected plant additions and derivative changes to accumulated depreciation, 
depreciation expense, accumulated deferred income tax, federal and state income tax, 
but does not include a CWC calculation to reflect these changes.  CWC is another 
derivative change resulting from the inclusion of filing year projected plant additions in 
the revenue requirement which should be included in the revenue requirement.  (Staff 
Ex. 2.0C, 9.)   

The Company did not agree with Staff’s proposal, citing that Staff’s proposal 
would be a departure from the prior formula rate case (Docket No. 12-0321) in which 
the reconciliation year CWC was used for both the reconciliation year and the filing year 
revenue requirements.  ComEd stated that the effect of two different CWC calculations 
on the revenue requirement on this occasion would be small, and the small change 
would not justify the cost of preparing a second CWC.  (ComEd Ex. 13.0, 13-14:273-
298.) 

Staff’s proposal should not be rejected because it is a change from the prior 
formula rate case.  Having the most accurate filing year CWC should be a higher priority 
than having an incorrect filing year CWC even if it involves a change to the established 
rate formulas.  (Staff Ex. 8.0, 6-7:105-122.) 

Staff’s proposal should not be rejected because the filing year CWC produces a 
small change in rate base.  The correct filling year CWC should be used regardless of 
its effect on rate base.  The impact of Staff’s proposal in the current case should not be 
the criteria on which to make this decision.  The Company cannot guarantee that the 
difference will always be a small amount.  Increases in the rate of plant additions will 
increase the impact of a filing year CWC.  (Staff Ex. 8.0, 7:123-131.) 

No analysis or studies have been submitted which show that implementing the 
small changes necessary to calculate the correct reconciliation year CWC would be 
costly or burdensome.  (Staff Ex. 8.0, 7:132-135.) 
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The Company argued in the alternative that, if the Commission agrees with 
Staff’s proposal to prepare a second CWC for the filing year, the Company’s 
methodology for making this change should be adopted.  (ComEd Ex. 17.0, 15-16:300-
322.)  In an effort to narrow the issues, Staff accepts the Company’s alternative 
proposal for preparing a second CWC for the filing year which is to insert a line on 
Schedule B-1 to include the variance in cash working capital from the reconciliation year 
to the filing year.  This change would not impact Sch. FR A-1 or Sch. FR A-1 REC.   

In addition, Staff, in an effort to narrow the issues for the purposes of this docket, 
but without conceding the issue that the Company should have a CWC calculation for 
the filing year based on the filing year revenue requirement as Staff has proposed, Staff 
will not contest the Company’s position that changes to the CWC schedules should be 
made outside of this proceeding.  Accordingly, Staff’s revenue requirement now 
includes a single CWC calculation reflecting the reconciliation year CWC in both the 
reconciliation year and the filling year.  Staff notes that in the ongoing Ameren 
proceeding regarding formula rate tariff changes, Docket Nos. 13-0501 and 13-0517 
(cons.), the Staff witness has sought Commission clarification of the phrase “structures 
and protocols of the performance-based formula rate” as used in Section 16-108.5(d) of 
the Act.  (See Staff Ex. 8.0, ICC Docket Nos. 13-0501/0517 (cons.).)  The practical 
impact of that clarification is to determine whether Commission-approved adjustments 
that cause a change to the formula rate schedules and appendices, such as would 
occur if the Commission adopts Staff witness Kahle’s CWC recommendation in this 
proceeding, may be made within the context of a  formula rate proceeding initiated 
pursuant to Section 16-108.5(d).  Staff urges the Commission to maintain consistency 
between the dockets regarding such clarification, if any.   

Further, Staff recommends that the Commission direct ComEd to meet with Staff 
to resolve the issues involving CWC within 60 days of its Order.  If, however, Staff and 
the Company are not able to reach a satisfactory agreement, Staff will request that the 
Commission initiate a 9-250 proceeding to investigate the changes that would be 
appropriate for the CWC included in the filing year revenue requirement so that CWC is 
based upon data in the filing year revenue requirement. 

 
3. Other (including derivative adjustments) 

V. OPERATING EXPENSES 

A. Overview 

Staff recommends 2014 Rate Year total operating expenses of $1,851,001,000 
for the as presented on Appendix A, Schedule 1 to this Initial Brief. 

 
B. Potentially Uncontested Issues 

1. Distribution O&M Expenses 

2. Customer-Related O&M Expenses 
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Staff proposed an adjustment to disallow certain informational and instructional 
advertising amounts included in the operating statement that are for promotional, 
institutional, or goodwill advertising.  Invoices indicated that costs for hard hats and light 
bulb key tags imprinted with ComEd’s logo were included in operating expenses.  (Staff 
Ex. 1.0, 27.)  In order to limit issues in this proceeding, ComEd did not object to Staff’s 
adjustment.  (Staff Ex. 7.0, 7; ComEd Ex. 14.0, 20.) 

 
3. Administrative and General Expense 

4. Charitable Contributions 

Staff proposed that the value of goods and services received by the Company in 
exchange for its charitable contributions be removed from this formula rate filing.  The 
Company stated in rebuttal testimony that it did not object to this adjustment. (ComEd 
Ex. 14.0, 19:399-404.)  This issue is no longer contested. 

 
5. Chicago Forward Sponsorship 

Staff proposed that the expenditures associated with the Company’s sponsorship 
of Chicago Forward be removed from this formula rate filing.  The Company stated in 
rebuttal testimony that it did not object to this adjustment. (ComEd Ex. 14.0, 20:437-
442.)  This issue is no longer contested. 

 
6. Outside Services Employed 

Staff proposed that the fees paid for certain outside professional services, 
including consulting and legal services, be removed from this formula rate filing.  The 
fees were paid to The Strategic International Group LLC, The Roosevelt Group, Inc., 
and Foley & Lardner among others.  The Company stated in rebuttal testimony that it 
agrees with this adjustment. (ComEd Ex. 14.0, 21:458-462.)  This issue is no longer 
contested. 

 
7. Transmission Legal Fees 

Staff proposed that certain transmission-related legal fees be removed from this 
formula rate filing.  The Company stated in rebuttal testimony that it agrees with this 
adjustment. (ComEd Ex. 14.0, 22:464-467.)  This issue is no longer contested. 

 
8. 2012 Merger Expense 

Staff proposed an adjustment to correct the Company’s adjustment to remove 
the 2012 merger costs associated with the Exelon-Constellation merger from the 
revenue requirement and amortize those costs over a 5 year period.  The Company 
relied upon an incorrect calculation of the delivery services portion of these costs and 
also incorrectly included some promotional advertising costs. The Company stated in 
rebuttal testimony that it did not object to this adjustment. (ComEd Ex. 14.0, 21:451-
456.)  This issue is no longer contested. 
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9. Uncollectibles Expenses 

10. Advertising Expenses 

11. Sales and Marketing Expense 

12. Depreciation and Amortization Expense 

Please see Section IV.B.7 Accumulated Provisions for Depreciation and 
Amortization, above. 
 

13. Regulatory Asset Amortization 

Please see Section IV.B.4 Regulatory Assets and Liabilities, above. 

14. Operating Cost Management Efforts 

15. Storm Damage Repair Expense 

Staff proposed an adjustment to correct the Company’s adjustment concerning 
the amount of storm costs to be amortized and the amount of amortization to include in 
the revenue requirement.  Staff’s calculation relied upon actual costs, whereas the 
Company’s calculation relied upon preliminary amounts and estimates. The Company 
stated in rebuttal testimony that it did not object to this adjustment. (ComEd Ex. 14.0, 
21:444-449.)  This issue is no longer contested. 

 
16. Interest Expense 

Staff proposed to remove from the revenue requirement all interest expense 
related to Customer Deposits.  The difference between the Company’s treatment of 
customer deposit interest and Staff’s proposed treatment was simply a timing issue 
which does not necessitate an adjustment.  Accordingly, Staff withdrew this proposal in 
rebuttal testimony. (ICC Staff Ex. 9.0, 3:55-59.)  This issue is no longer contested. 

 
17. Lobbying Expense 

18. Gross Revenue Conversion Factor 

C. Potentially Contested Issues 

1. Rate Case Expenses 

Over the last several years, the issue of rate case expense and utility recovery of 
just and reasonable rate case expenses under Section 9-229 of the Act has been highly 
contested.  ComEd in particular has spent millions of dollars litigating general rate cases 
and now, formula rate cases and the annual updates. In fact, it was ComEd’s last 
general rate case under Article IX, Docket No. 10-0467, that prompted the Commission 
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to order a rulemaking to examine what information a utility must provide in order to 
satisfy the requirements of Section 9-229.  The Commission recognized that “all utilities 
would be advised to provide, at the very least, an explanation of what services were 
performed, the amount of time involved in performing those services, and the need for 
whatever service was performed in order to justify rate case expense.”  Commonwealth 
Edison Co., ICC Order Docket No. 10-0467, 82 (May 24, 2011).  

The Commission further noted that a rulemaking would determine: 
what must be included in rate case expense, the level of specificity 
involved in that inclusion, and the documentation involved.  This shall 
include an analysis of any of the issues that are specified above for 
inclusion, as well as an analysis of how to incorporate well-established law 
on this issue regarding fee petitions into any rule that results from this 
rulemaking.  In this way, all parties will be on notice as to what defines an 
expense that is categorized as a rate case expense.  Also, all parties will 
have the benefit of knowing what is required of a utility regarding the 
evidence it must have in order to support attorney’s fees and expert 
witness fees (and like fees, such as those for support staff).   
 

Id. at 82.  Clearly, it was the Commission’s intent that a rulemaking would be aimed at 
“protecting the People in this state from unnecessary charges…”  Id. 

This issue has again been aggressively litigated in this docket, as ComEd 
continues to show considerable reticence2 to provide information during discovery on 
the topic and even went so far as to attempt to strike Staff witness Bridal’s testimony 
during the evidentiary hearing because he is not an attorney.  (Tr., 279, October 1, 
2013.) To be clear, Mr. Bridal is a Staff witness with expertise in accounting and makes 
recommendations based on expenses for utilities.  He is not a lobbyist, advertising 
executive, actuary, electrical engineer, financial advisor, or utility employee, yet he 
makes recommendations and adjustments on all of these topics in this docket.  The fact 
that he is not an attorney does not make his recommendations “unreasonable” or 
“burdensome.”  Id. at 280.  The fact that ComEd for the first time offers an attorney to 
testify to rate case expense neither changes nor diminishes the scope of Mr. Bridal’s 
review of Section 9-229 expenses nor does it render his opinion meaningless.  

Section 9-229 requires a finding of just and reasonableness.  The burden to 
establish the justness and reasonableness of expenses is on the utility, not Staff nor the 
intervenors.  220 ILCS 5/9-201(c).  Like other expenses for which ComEd seeks 
recovery, ComEd must show that there is a benefit to ratepayers of its rate case 
expense.  The customer benefit standard has been applied by the Commission to 
ComEd at least as far back as ComEd’s 2001 rate case, Docket No. 01-0423.  More 
recently, the Commission found that: “The utility can recover its expenses when it can 
prove that the expenses are reasonable, related to utility service, and of benefit to 
ratepayers or utility service.” Commonwealth Edison Co., ICC Order Docket No. 07-
0566, 61 (September 10, 2008).  

                                            
2
 While ComEd certainly provided all of its asserted invoices, much of it was redacted and required follow-

up discovery.  ComEd also was unwilling to provide Mr. Bridal with the information in a format that he 
could manipulate for an adjustment, then criticized the method he used as a proxy. (ComEd Ex. 19.0, 8.)  
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Several of Mr. Bridal’s adjustments to rate case expense are due to his opinion 
that certain of ComEd’s legal and expert fees and expenses are unnecessary and 
duplicative.  ComEd employed an excessive number of attorneys and technical experts 
to litigate its two rate cases in 2012, and rate payers should not be required to pay for 
these expenses.  Staff agrees with ComEd that the issues are complicated, and there is 
considerable discovery and a short statutory turnaround time. However, all of the parties 
are subject to the same time constraints.  For example, it is expected that an associate 
would spend many hours working on a brief and that two or three senior attorneys or 
partners would review that brief. It is not reasonable for multiple attorneys to review the 
same discovery responses, nor is it reasonable to employ outside non-attorney 
consultants to do so as well.  The number of attorneys and experts that ComEd has 
used is excessive; ratepayers should not be required to pay for this.   

Despite the Company’s complaints about Mr. Bridal’s proposed adjustments in 
the area of rate case expense, he recommends the utility recover over $3 million for the 
costs of legal expenses and technical experts in 2012, which is 91.4%3 of what the 
Company originally requested be recoverable from ratepayers.  Staff’s adjustments are 
described in detail below.  

 
a. Appeal & Remand 

The Commission should find that costs associated with the Company’s appeal of 
Commission orders on rate cases should not be recovered from ratepayers.  It is not 
reasonable to require ratepayers to pay the appeals costs associated with the 
Company’s dissatisfaction with the Commission’s Order.  The Commission’s final order 
represents the Commission’s attempt to balance the needs of shareholders and 
ratepayers. Company management’s decision to appeal a Commission order is the 
Company’s attempt to alter that balance in favor of shareholders.  (Staff Ex. 7.0, 33-34.)   

The Commission should also find that costs associated with rehearing, appeal, or 
remand of prior rate cases are rate case expenses that must be considered under 
Section 9-229 of the Act for a specific assessment of justness and reasonableness.  
(Staff Ex. 1.0, 22.) 

Recovery of Costs Associated with Rate Case Appeal & Remand 
Generally management of a public utility will appeal a Commission’s final order in 

a general rate case when it is dissatisfied with the revenues the Commission has 
determined to be just and reasonable that the utility can recover from its ratepayers.  
Should the Company choose to appeal that decision in order to collect higher revenues 
and, thus, earn a higher return for its shareholders, the Company’s shareholders should 
provide the funding to appeal that Commission order in the appellate courts.  (Staff Ex. 
1.0, 23.)   

ComEd opines that “A reasonable and prudent utility will normally appeal a 
Commission order…when reasonable legal bases exist to challenge the order.  Appeals 
are a normal part of the legal and regulatory framework that is designed to foster 
financially healthy utilities…”  (ComEd Ex. 15.0, 9-10.)  Staff disagrees with this 

                                            
3
 Appendix C, Schedule 13: $3.005M / $3.289M = 91.4%. 
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statement, because a Commission order has determined a just a reasonable rate of 
return for the utility so no such appeal is necessary.  Even if this were not true, the costs 
of such litigation should not automatically be considered reasonable and recoverable 
from ratepayers.  Utilities incur expenses which may be reasonable and prudent, but 
which the Commission still determines are not reasonable to recover from ratepayers.  
For example, incentive compensation is a normal operating expense for many utilities, 
including ComEd.  However, it has long been Commission practice, and is now codified 
into law for those utilities with formula rates (see, 220 ILCS 5/16-108.5(c)(4)(A)), that 
incentive compensation expense that is based on net income or an affiliate’s earnings 
per share shall not be recoverable.  (Staff Ex. 7.0, 34.)  Staff is not suggesting that the 
Companies are forbidden to seek whatever legal recourse is available to them.  Nor is 
Staff suggesting that appeals costs are not legitimate business expenses.  Staff’s 
position is that the ratepayers should not be the ones burdened with the costs 
associated with the Companies’ decision to pursue such recourse. 

Although it not reasonable to require ratepayers to pay the appeals costs 
associated with the Company’s dissatisfaction with the Commission’s Order, to the 
extent that the Company incurs expenses in responding to appeals filed by other parties 
to support Commission orders or for further litigation before the Commission of issues 
that are the subject of a remand order, these costs could be determined to be 
recoverable from ratepayers.  (Staff Ex. 1.0, 23; Staff Ex. 7.0, 35.)  Under those 
circumstances, the Company is not voluntarily litigating for the sole purpose of 
increasing its revenue requirement.  Consistent with Staff’s testimony, and after 
consideration of supplemental information provided on the eve of the evidentiary 
hearings in this proceeding as ComEd Cross Ex. 28, Staff has amended its adjustments 
to allow such responsive appeal and remand litigation costs for Docket Nos. 10-0467 
and 07-0566, as detailed below.  

Staff determined that of the $104,356 incurred for external attorney fees 
associated with the ongoing litigation of Docket No. 07-0566, $2,633 was allowable for 
recovery from ratepayers as that amount was incurred for the Appellate Court-ordered 
remand.  The remaining $101,723 incurred for external attorney fees associated with 
Docket No. 07-0566 are not allowable, as they are for affirmative appeal litigation.  (Tr., 
255:3-19, Oct. 1, 2013.)  Similarly, after further review, Staff determined that of the 
$133,542 incurred for external attorney fees associated with the ongoing litigation of 
Docket No. 10-0467, its adjustment should be updated to disallow only $16,000 as 
being for affirmative litigation.  The remaining $117,542 incurred for external attorney 
fees associated with Docket No. 10-0467 are allowable, as those attorney fees were 
incurred for responsive appeal litigation.   Id. at 257:13-18.  The rate case expense 
adjustments set forth in the revenue requirements attached to this initial brief as 
Appendix A and Appendix B include the aforementioned changes to allow recovery of 
costs incurred for responsive appeal litigation. 

Classification of Rate Case Appeal & Remand Costs as Rate Case Expense 
Section 9-229 of the Act states that “the amount expended…to compensate 

attorneys…to prepare and litigate a general rate case filing…shall be expressly 
addressed in the Commission’s final order.”  220 ILCS 5/9-229.  Both Docket Nos. 07-
0566 and 10-0467 were general rate cases filed by ComEd under Article IX of the Act.  
The amounts ComEd seeks to recover are the “external legal fees” it incurred for the 
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appeal and remand associated with these proceedings.”4  Staff recommends that such 
fees are subject to Section 9-229 for a specific assessment of justness and 
reasonableness.  (Staff Ex. 1.0, 22.)  ComEd does not object to categorizing these 
types of expenses as rate case expense.  (ComEd Ex. 15.0, 10.) Staff has reviewed 
such costs and believes that they are just and reasonable for the reasons explained 
above. Therefore, Staff recommends that the Commission specifically reflect the appeal 
and remand costs in the rate case expense amount that it concludes to be just and 
reasonable in its Findings and Ordering paragraph regarding Section 9-229, as 
presented in Section V.C.1.d. below. 

 
b. Attorneys 

The Commission should find that ComEd’s legal fees associated with hours billed 
in excess of ten hours per day by individual attorneys and unauthorized electronic 
research fees in 2012 are not recoverable rate case expenses.  Given the large number 
(i.e., 25) of competent and experienced attorneys working on Docket Nos. 11-0721 and 
12-0321, it is not reasonable for attorneys to routinely bill ComEd for ten or more hours 
per day, and then expect that ratepayers will pay the tab.  (Staff Ex. 1.0, 18; Staff Ex. 
7.0, 27.)  In addition, contrary to the requirements of the Exelon Corporation Billing and 
Procedural Guidelines for Preferred Providers of outside Legal Services (ComEd Ex. 
8.04, hereinafter “Billing Guidelines”), there was no specific authorization for the 
electronic research at issue; as such, it is not reasonable for ratepayers to pay the fees 
associated with that research.  (Staff Ex. 1.0, 20; Staff Ex. 7.0, 32-33.) 

Attorney Billing Over Ten Hours per Day 
For Docket Nos. 11-0721 and 12-0321, several attorneys and paralegals 

routinely billed the Company in excess of ten hours in a day.  (See generally, ComEd 
Ex. 8.05 Confidential & Proprietary; ComEd Ex. 8.06 Confidential & Proprietary; ComEd 
Ex. 8.07 Confidential & Proprietary; Staff Ex. 7.0, Attachment F.)  For an attorney or 
paralegal to bill the Company in excess of ten hours in a day, the he or she likely had to 
expend more than the hours that were billed.  Otherwise, this would mean that the 
attorney or paralegal did not receive any calls or review any emails on any other matter 
and took few breaks during that day.  Given that ComEd incurred rate case expense 
associated with 25 attorneys and paralegals from four large law firms during 2012, in 
addition to in-house ComEd attorneys, experts, and administrative staff, it is not 
reasonable that several external attorneys and paralegals needed to routinely bill ten or 
more hours a day.  (Staff Ex. 1.0, 16, 18.) 

ComEd believes it is not “unusual, surprising nor disturbing” for lawyers to bill 
large numbers of hours in law firms. (ComEd Ex. 15.0, 15-16.)  Staff disagrees.  In a 
more traditional attorney-client relationship, where the client pays its own bills, that 
client would be review its bills and be clear about its expectations of what services the 
client wants to pay for.  As has been repeatedly noted by the Commission in its prior 
Orders, the utility “client” is not paying the attorneys’ bills in a rate case – its ratepayers 

                                            
4 ComEd responses to AG DRs 3.11 and 3.12 
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are.5  As such, the issue of hours billed warrants careful review for the justness and 
reasonableness of amounts expended for rate case litigation as required by Section 9-
229 of the Act.  Justness and reasonableness are the standards set forth in Section 9-
229, not “usualness, surprise or disturbance” as intimated by the Company witness.  
(Staff Ex. 7.0, 30; ComEd Ex. 15.0, 16:383.)  Additionally, what may be “ordinary and 
necessary business expenses” as they relate to a corporation and its law firm also do 
not meet the required standard.     

Finally, ComEd opines that limiting attorneys to ten hours per day is 
counterintuitive and inefficient, and that attorneys may not charge more per hour for 
hours in excess of ten per day.  (ComEd Ex. 19.0 CORR., 6.)  This completely misses 
the point. Ratepayers are paying for these legal bills incurred by the utility in the utility’s 
effort to raise ratepayers’ rates. Accordingly, such expenses ought to be subject to the 
just and reasonable standard assessment under Section 9-229.  (Staff Ex. 7.0, 30.)  Any 
other “standard” that ComEd proffers should be disregarded.  Further, contrary to 
ComEd’s opinion, allowing these expenses carte blanche encourages greater 
inefficiency since there is an inherent incentive for law firms to increase their billable 
hours.  Attorneys are free to bill the Company for all hours worked; however, those 
billings need not automatically translate into costs recoverable from ratepayers. 

Costs of Electronic Research 
ComEd is seeking recovery of costs associated with Lexis and Westlaw 

electronic research performed by external attorneys that were not specifically 
authorized.  Those costs should not be recovered from ratepayers since the ComEd 
Billing Guidelines specifically states: “The Company will not pay for: … Lexis/ 
Westlaw/ electronic research charges (except as specifically authorized by Exelon…”  
(ComEd Ex. 8.04, 12.) (Emphasis added.)  There is no evidence in the record which 
indicates that the electronic research in question was specifically authorized, as 
required by the Billing Guidelines for payment by the Company.  (Staff Ex. 7.0, 33.) 

In response to Staff’s adjustment, ComEd has conveniently portrayed its Billing 
Guidelines as something other than that---a document to put legal providers on notice 
that they may not be paid for certain services.  (ComEd Ex. 15.0, 13-14, 20.)  However, 
the language of the Billing Guidelines does not support this assertion.  The Billing 
Guidelines are specific and direct.  In addition to stating what ComEd will not pay for, in 
the Conclusion section of the Billing Guidelines states: “We expect these guidelines to 
be strictly followed.”  (ComEd Ex. 8.03, 14.) (Emphasis added.)  This language clearly 
does not put legal providers on notice that they may not be paid for certain services.  To 
the contrary, it specifically indicates what actions would result in non-payment.  If the 
Company’s Billing Guidelines need not be followed by its external vendors, as the 
Company claims, then it is unclear why it even exists, and more importantly, why was it 
presented by the Company as evidence in this proceeding.  (Staff Ex. 7.0, 33.)  Further, 
the Company also initially included meals and transportation costs unrelated to travel, 
which are also specifically prohibited by the Billing Guidelines.  Despite the fact that the 
Company agreed to exclude these expenses from the revenue requirement once Staff 

                                            
5 See generally Commonwealth Edison Co., ICC Order Docket No. 12-0321, 52-53 (December 
19, 2012); Commonwealth Edison Co., ICC Order Docket No. 10-0467, 82, 89 (May 24, 2011) 
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pointed them out in testimony, this lack of attention further indicates that the Company 
does not carefully review the bills and expenses from outside counsel, or follow its own 
Guidelines.  It begs the question of whether the Billing Guidelines only apply when 
ComEd is paying its own bills, not ratepayers. 

 
c. Experts 

i. Analysis Group 

It is the Company’s burden to demonstrate that the expenses it seeks to recover 
through rates were prudently and reasonably incurred.  (“The Commission shall apply 
the same evidentiary standards, including, but not limited to, those concerning the 
prudence and reasonableness of the costs incurred by the utility, in the hearing as it 
would apply in a hearing to review a filing for a general increase in rates under Article IX 
of this Act.”  220 ILCS 5/16-108.5(d).)  Merely claiming, or even demonstrating, that 
expenses were incurred does not demonstrate those expenses were prudent and 
reasonable.  Although the Company can refuse to provide the information that might 
demonstrate prudence and reasonableness, by making that choice it is also choosing to 
forego its opportunity to recover those expenses from rate payers.  That is precisely the 
situation with respect to the fees related to the Analysis Group invoice 833617.  
Therefore, Staff recommends that the expenses related to invoice 833617 be removed 
from the revenue requirement in this proceeding. 

The simple fact of the matter is that the Company has presented nothing to 
demonstrate that any work was actually done, let alone that the expense in question 
was prudent and reasonable.  To begin with, the amount billed does not support any 
tangible work product; the Company acknowledged that there is “no particular ComEd 
exhibit number associated” with the amounts billed in invoice 833617.  (Staff Ex. 6.0 
Rev., 8.)  Moreover, when asked to provide copies of the analysis or other work 
performed, the Company refused, citing attorney client and work product privileges.  
(Staff Cross Ex. 7.)  In fact, the only documentation the Company provided was two 
engagement letters (one for Dr. Hubbard and one for Dr. Chambers) and two invoices 
(invoice 833617 and invoice 831794) from Analysis Group.  However, an engagement 
letter is obviously not proof of appropriately recoverable fees, since even the Company 
acknowledges that Dr. Chambers performed no work and billed no fees, despite his 
signed engagement letter.  (Tr., 154, September 30, 2013.)  Likewise, an invoice is not 
proof of appropriately recoverable fees.  Despite submitting two invoices, the Company 
maintains that invoice 833617 is recoverable, while invoice 831794 is not.  That, alone, 
shows that the submission of invoices does not prove recoverability, as a general 
matter.  What is more, there is nothing to distinguish those two particular invoices in 
terms of recoverability.  (ComEd Ex. 8.05.)  The fact that invoice 833617 is 
indistinguishable in terms of recoverability from invoice 831794, which is admittedly not 
recoverable, clearly demonstrates that neither can be relied on as proof of 
recoverability.  Moreover, Staff was only made aware that the fees in invoice 831794 
were not appropriately recoverable because Staff happened to inquire about it in 
discovery, and the Company said so.  Based on the Company’s argument, if Staff had 
not asked that question, both invoices would appear to be equally recoverable and 
would likely be included in rates, which the Company admits would be improper.  As it 
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stands, Staff and the Commission are left to rely solely on the Company’s conclusory 
statement that invoice 833617 is appropriately recoverable.  (Staff Ex. 6.0 Rev., 7-8.)  
Thus, not only has the Company implicitly acknowledged that the presentation of 
engagement letters and invoices does not prove recoverability, but the Company’s case 
for prudence and reasonableness relies on the Company’s prerogative to decide what is 
and is not appropriately recoverable.  Regulation cannot be left to the regulated. 

Even if one accepts, for the sake of argument, that engagement letters and 
invoices alone can prove reasonableness and prudence, and Staff does not, the 
documents the Company provided do not specify what work was done beyond broad 
labels such as “research” and “review.”  Without greater clarity there is no way to 
determine if the alleged work purportedly related to Docket No. 11-0721 was even 
performed, let alone reasonable and prudent.  (Staff Ex. 6.0 Rev., 8.)  Moreover, when 
Staff attempted, through discovery, to extract from the Company a demonstration of 
prudence and reasonableness of the work that was allegedly performed, the Company 
either refused response or gave responses no more revealing than the invoice and 
testimony that required clarification.  (Staff Cross Ex. 6 and 7.)  Again, the burden is on 
the Company to prove justness and reasonableness under Section 9-201(c); it is not 
Staff’s responsibility to recover that information. 

Moreover, even if the vague descriptions provided were sufficient proof of what 
work was actually done, and Staff submits those descriptions are not sufficient for that 
purpose, the question of whether or not the expenses billed were reasonable and 
prudent still remains.  Specifically, many of the hours billed are for work reportedly done 
before Analysis Group was hired (prior to the engagement letter dated January 11, 
2012).  The engagement letter gives no indication of retroactivity.  Allowing the recovery 
of payments for work that was not even acknowledged in the engagement letter would 
introduce the potential for questionable billing, particularly given the vague descriptions 
of the work performed.  (Staff Ex. Ex. 6.0 Rev., 8-9.) 

In addition, the invoice applies the same billing rate for all the Analysis Group 
consultants from Academic Affiliate to Analyst.  The use of such a blended billing rate 
should be rejected because it conceals the underlying individual billing rates.  This 
subverts the idea of transparency in rates for which the Commission should strive.  For 
example, the use of a blended rate results in work billed to ComEd at $450 per hour that 
was reportedly performed by a lower-level consultant whose standard billing rate is only 
one-half that much.  (Staff Ex. Ex. 6.0 Rev., 9; ComEd Ex. 8.02.)  In fact, because the 
majority of the work was reportedly performed by lower-level consultants, “simple math” 
reveals that the use of a blended rate resulted in a higher cost to ComEd relative to the 
use of standard rates, as Ms. Polek-O’Brien admitted.  (ComEd Ex. 8.02; ComEd Ex. 
15.08; ComEd Ex. 15, 23-24.)  In a sense, Analysis Group was paid an additional fee 
(i.e., it billed at rates above its standard billing rates) to act as Dr. Hubbard’s employer 
rather than ComEd, although it was ComEd who decided to employ him.  (Tr., 155, 
September 30, 2013.)  In other words, ComEd paid Analysis Group to take on the 
additional role as Dr. Hubbard’s paymaster.  The Company provided no justification for 
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employing Analysis Group as paymaster, and clearly such work was duplicative6 and 
therefore not recoverable on that basis.  Illinois-American Water Co., ICC Order Docket 
No. 11-0767, 50 (September 19, 2012). 

Further, the use of a blended rate hides the fact that Dr. Hubbard billed Analysis 
Group at $1,200 per hour.  His $1,200 per hour rate resulted in an increased blended 
rate of $450 per hour versus the $400 per hour blended rate that would have been billed 
if the Company had chosen to work with the other witness they had engaged on the 
same subject matter in that proceeding, Dr. Chambers, whose standard rate is “only” 
one-half of Dr. Hubbard’s.  (Staff Ex. Ex. 6.0 Rev., 9; ComEd Ex. 8.02.)  In fact, further 
investigation into the differing blended rates associated with Dr. Hubbard and Dr. 
Chambers only heightens Staff’s apprehension regarding blended rates.  ComEd 
indicates that they were prepared to hire both Dr. Hubbard and Dr. Chambers as 
witnesses, but acknowledged that the work of the same Analysis Group consultant 
would be billed out at a different blended rate depending on which of those two 
witnesses that work was associated with.  (Tr., 166, 168-169, September 30, 2013.)  
Given that the scope of the retention specified in both engagement letters is identical 
(i.e., “to analyze and describe issues related to the relationship between capital 
structure and the cost of capital”), there would be a tremendous amount of overlap in 
the research done on their behalves.  (ComEd Ex. 8.02.)  Thus, an obvious question 
arises: for research applicable to both Dr. Chambers’s and Dr. Hubbard’s testimony – 
which would be most of the background research done, given the identical subject 
matter of their work – how would Analysis Group determine which witness a 
consultant’s work was associated with and, consequently, which blended rate would 
that consultant bill at?  The Company could not say how Analysis Group would have 
addressed this scenario.  (Tr., 169-170, September 30, 2013.)  However, it is clear that 
Analysis Group would have incentive to bill out all research ultimately used in both Dr. 
Chambers’s and Dr. Hubbard’s testimony entirely at Dr. Hubbard’s higher $450 per hour 
rate, which would hardly be fair to rate payers and is not just and reasonable.7  Under 
standard billing rates, that problem would not exist. 

Finally, even if one ignored all the foregoing, the Company has not shown that it 
was just and reasonable to hire Analysis Group to begin with.  To the contrary, it is clear 
it was not.  Staff notes that in rejecting certain expenses for rate of return experts in a 
prior ComEd rate case, the Commission stated that “one component of justness and 
reasonableness for rate case expense is necessity.”  Commonwealth Edison Co., ICC 
Order Docket No. 10-0467, 76 (May 24, 2011).  ComEd has clearly not established the 
need for Analysis Group’s alleged work.  First, Ms. Polek-O’Brien acknowledges that, in 
order to get a jump on the schedule, ComEd hired Analysis Group in anticipation of 

                                            
6
 ComEd has internal employees capable of performing the role of paymaster.  In addition, Analysis 

Group, according to its invoices, provided “research” and “review.”  ComEd employed four law firms and 
sixteen consultant groups to do similar tasks, in addition to ComEd’s own in-house personnel. 

7
 In the alternative, discrete teams of Analysis Group consultants could be assigned to Dr. Hubbard and 

Dr. Chambers.  However, while that would eliminate the question of which witness the research was done 
for, given the identical subject matter of those witnesses’ work, it would also result in a great deal of 
duplicated work billed by different consultants, which would still be unfair to rate payers.  Thus, either way 
the use of blended rate is detrimental to rate payers. 
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arguments that were never presented.  (ComEd Ex. 15.0, 21.)  Thus, there never was 
any need; ComEd simply gambled and lost in an attempt to gain an advantage.  Rate 
payers should not be compelled to reimburse the Company for its failed stratagem.  
Second, the Company also acknowledges that Analysis Group has no role in making 
capital structure decisions at ComEd nor did Analysis Group participate in the 
development of the capital structure report ComEd presented pursuant to the Final 
Order in Docket No. 11-0721.  (Staff Cross Ex. 2 and 5.)  Moreover, when asked, the 
Company could not, or would not, identify any expertise and resources that Analysis 
Group possesses, which are not possessed by employees of ComEd.  (Staff Cross Ex. 
4.)  Thus, it is clear that the Company is perfectly capable of managing its own capital 
structure, and performing the related research, without any input from Analysis Group.  
Third, the work to be done as described in the engagement letter is not clearly related to 
Section 16-108.5 since the engagement letter hires Analysis Group to look into the 
relationship between capital structure and cost of capital, but there is no relationship 
between the authorized return on equity (“ROE”) and capital structure under Section 16-
108.5.  In fact, the ROE under formula rates is set by formula without regard to the 
capital structure.  This is precisely why, in Docket No. 11-0721, the Commission 
ordered the Company to submit the aforementioned capital structure report, the 
development of which required no input from Analysis Group.  Commonwealth Edison 
Co., ICC Order Docket No. 11-0721, 133-134 (May 29, 2012).  Therefore, the Company 
has failed to establish any need for Analysis Group’s input in Docket No. 11-0721 with 
regard to the issue of capital structure. 

The evidence the Company presented to demonstrate the prudence and 
reasonableness of the expenses for Analysis Group is limited to an engagement letter, 
an invoice, and the testimony of one ComEd witness.  However, if the Commission 
could simply take utility witness testimony at its word, there would be no need for rate 
cases such as this one.  Obviously, given the typical differences between utilities’ initial 
rate case requests and final authorized rates, the Commission expects more than a 
utility’s word.  As noted above, an engagement letter and invoice do not suffice, either.  
Overall, the documentation the Company has provided does not justify the work 
reportedly performed or the amount expended as prudent or reasonable and, thus, the 
expenses related to invoice 833617 should be removed from the revenue requirement. 

 

ii. SFIO  

The Commission should find the SFIO Consulting, Inc (“SFIO”) charges related 
to Docket Nos. 11-0721 and 12-0321 for certain services provided by Mr. Salvatore 
Fiorella are not reasonable rate case expenses as the charges are not related to any 
admissible rate case exhibit or any tangible work product shown to benefit the Company 
or its ratepayers and are duplicative of services that are reasonably expected to be 
performed by ComEd’s external attorneys or personnel.  As such, these SFIO costs 
should not be recovered from ratepayers.  (Staff Ex. 7.0, 23-24.) 
 ComEd argues that without the services provided by Mr. Fiorella, ComEd 
personnel and external Counsel would not know and understand the positions of other 
parties in other proceedings that involve issues similar to those faced by ComEd.  
Ironically, that knowledge or understanding does not appear to extend to all of the 
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Company’s testifying witnesses, as evidenced during the cross examination of a ComEd 
witness at hearing.  On cross examination, Company witness Ms. Brinkman admitted 
having no knowledge of 1) the reconciliation interest rate the Commission awarded 
Ameren Illinois Company prior to the passage of Senate Bill 9, and 2) whether Ameren 
grossed up the interest rate on the reconciliation balance for income taxes in its formula 
rate proposals.  (Tr. 49:10-20; 63:6-22, Sept. 30, 2013.).  As such, it is difficult to 
attribute any benefit of the services provided by Mr. Fiorella to ComEd personnel, let 
alone ratepayers. 
 SFIO Costs have been repeatedly challenged in other dockets for a variety of 
reasons, including lack of documentation, it was duplicative and redundant, and it did 
not result in tangible work-product. (Staff Ex. 1.0, 17.) Because of these prior 
Commission orders, Staff has promulgated significant discovery concerning the invoices 
and services of this particular consulting firm and is still unconvinced that SFIO provides 
a service to the Company such that the expenses incurred can be considered just and 
reasonable to rate-payers.   
 In the event the Commission does not agree with the entirety of Staff’s 
adjustment, the Commission should at a minimum remove certain costs related to the 
services provided by Mr. Fiorella which the Company does not oppose removing.  
(ComEd Ex. 19.0, 1:18-21.)  Detailed descriptions and amounts of the individual costs 
and services which the Company does not oppose removing ($3,300 in total) are 
identified within ComEd Ex. 26 as ComEd responses to Staff DR RWB 21.01 (with 
attachment) and  RWB 21.02.  
 

d. Other 

Section 9-229 of the Act requires the Commission to specifically assess the 
justness and reasonableness of any amount expended by a public utility to compensate 
attorneys or technical experts to prepare and litigate a general rate case filing in the 
Commission’s final order.  In accordance with Staff’s recommendations in Sections 
V.C.1.a through V.C.1.c above, Staff recommends that the Order in this proceeding 
express a Commission conclusion as follows: 

 The Commission has considered the costs expended by the 
Company during 2012 to compensate attorneys and 
technical experts to prepare and litigate rate case 
proceedings and assesses that the amount included as rate 
case expense in the revenue requirements of $ 3,005,482 is 
just and reasonable.  This amount includes the following 
costs: (1) $724,4858 amortized rate case expense 
associated with the initial formula rate proceeding, Docket 

                                            
8 See Staff Ex. 1.0, Schedule 1.13, p. 2, ln. 17.  Rate case expense amount included in the 
revenue requirements and related to Docket No. 11-0721 consists of 1/3 of the one-time filing 
fee incurred during 2011 plus 1/3 of the Docket No. 11-0721 rate case expenses incurred during 
2012, as permitted by Section 16-108.5(c)(4)(E) of the Act (220 ILCS 5/16-108.5(c)(4)(E)).     
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No. 11-0721; (2) $2,160,8229 associated with Docket No. 12-
0321; and (3) $120,17510 associated with the appeal of 
Docket No. 10-0467 and the remand proceeding for Docket 
No. 07-0566.  

 

2. Incentive Compensation Program Expenses 

a. Long-Term Performance Share Awards Program 
(“LTPSAP”) 

The Commission should find that the Long-Term Performance Share Award 
Program (“LTPSAP”) costs are not recoverable incentive compensation costs under 
Section 16-108.5(c)(4)(A) of the Act.  Although some of the LTPSAP metrics are 
permissible under the Act, the weighting of those metrics is subjective and could be 
used to manipulate the overall LTPSAP payout.  In addition, the overall LTPSAP payout 
decision is influenced by statutorily impermissible net income and earnings per share 
measures.  (Staff Ex. 7.0, 15-18.)  
 Section 16-108.5(c)(4)(A) of the Act permits: 

… recovery of incentive compensation expense that is based on the 
achievement of operational metrics, including metrics related to budget 
controls, outage duration and frequency, safety, customer service, 
efficiency and productivity, and environmental compliance. Incentive 
compensation expense that is based on net income or an affiliate's 
earnings per share shall not be recoverable under the performance-based 
formula rate[.]   

220 ILCS 5/16-108.5(c)(4)(A). 
During Staff’s initial review, Staff witness Mr. Bridal determined that many of the 
LTPSAP goals and metrics related to net income or an affiliate’s Earnings Per Share 
(“EPS”).  As such, Mr. Bridal proposed disallowances to remove incentive compensation 
related to the non-allowable goals and metrics from the revenue requirement, resulting 
in an 86.4% disallowance.  (Staff Ex. 1.0, 25-27.)  AG and CUB each proposed 100% 
disallowance of LTPSAP costs.  ComEd accepted Staff’s adjustment.  (ComEd Ex. 
14.0, 14.)  However, after reviewing the Intervenors’ testimony and performing further 
review of the evidence and additional data request responses, Mr. Bridal amended his 
adjustment to agree with AG and CUB and disallow 100% of LTPSAP costs. 
 There is no direct payout percentage associated with each LTPSAP goal or 
metric.  Thus, the Compensation Committee could indeed weight metrics and goals in a 

                                            
9 See Staff Ex. 1.0, Sch. 1.13, p. 3, ln. 13.  Rate case expense included in the revenue 
requirements and related to Docket No. 12-0321 is not amortized. 

10 ComEd Cross Ex. 28; Tr. 255, 257, Oct. 1, 2013. ($2,633 for Docket No. 07-0566 plus 
$117,542 for Docket No. 10-0467 [$133,542 - $16,000]) 
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manner that manipulates the overall payout.  Further, the LPTSAP awards are 
contingent upon the Compensation Committee’s qualitative assessment of performance 
in the six goal areas (each goal area includes multiple metrics).  The program summary 
at ComEd Ex. 3.07, page 9 echoes this contingency for the 2012 LTPSAP.  As such, 
specific metrics or goals could be given less weight in years the metrics and goals are 
not being achieved and more weight in years the metrics and goals are being achieved, 
which could have an otherwise improper positive impact on any LTPSAP award.  The 
plan provides no assurance that such questionable and discretionary weightings will not 
occur.  (Staff Ex. 7.0, 18.) 
 Further, the LTPSAP plan summary states that the Compensation Committee will 
consider TSR comparison data as a qualitative factor in its overall payout decision.  
(ComEd Ex. 3.07, 10.)  Thus, TSR could have a positive or negative impact on the 
overall LTPSAP payout decision.  TSR is dependent on or akin to net income or an 
affiliate’s (Exelon’s) earnings per share (“EPS”), as it is determined using stock price 
and dividends paid.  (Staff Ex. 7.0, 16-17.)  In addition, the minutes of the January 2013 
Compensation Committee meeting reflect that along with operating results, financial 
results including the merger of ComEd’s affiliates with Baltimore Gas and Electric 
Company (“BGE”) affected the payout.  Id. at 17; Staff Ex. 7.0, Attachment I.  Under 
Section 16-108.5(c)(4)(A) of the Act, it would be improper to allow recovery of incentive 
compensation that is based on TSR, net income or EPS. 
 

b. Energy Efficiency/Rider EDA 

The Company has proposed to recover through Formula Rates incentive 
compensation costs paid to Energy Efficiency (“EE”) employees.  The total ($981,000) 
is comprised of costs incurred from 2009 through 2011 ($713,000) and costs incurred 
during 2012 ($268,000).  (ComEd Ex. 3.0, 41:875-881.)  All of these costs should be 
disallowed as improper recovery of out of period costs and costs which recovery must 
be sought through Rider EDA, not formula rates.  (Staff Ex. 3.0 (Public), 6-7:135-152.) 

With regard to the costs incurred prior to 2012, the Company had no authority to 
create a regulatory asset to recover such costs through this proceeding.  Regardless of 
the type of costs in question, it is not appropriate to seek recovery of out of period costs.  
These costs were not incurred during 2012, the Company had no previous Commission 
approval to defer these costs, and the EIMA legislation which gave rise to the pending  
formula rate update and reconciliation proceeding does not authorize the Company to 
recover costs incurred prior to 2012 in this proceeding.  Any costs incurred in 2011 were 
subject to review only in Docket No. 12-0321.  The statute clearly provides that “[t]he 
Commission’s determinations of the prudence and reasonableness of the costs incurred 
for the applicable calendar year shall be final upon entry of the Commission’s order and 
shall not be subject to reopening, reexamination, or collateral attack in any other 
Commission proceeding, case, docket, order, rule or regulation, …” 220 ILCS 5/16-
108.5(d).  The Company has provided no reference to any Commission Order or to any 
statutory language which would allow the Company to establish a regulatory asset for 
incentive compensation costs paid to EE employees. (ComEd Ex. 14.0, 18:388-397.) 
These costs were incurred out of period and should not be included for recovery in this 
proceeding. 
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 Notwithstanding the out of period costs, none of the incentive 
compensation costs paid to EE employees, including the costs incurred during 2012, 
should be recovered through the formula rates.  The Commission has previously 
determined that if incentive compensation costs are to be recovered anywhere, it is 
through the automatic adjustment clause for recovering approved energy efficiency and 
demand response related costs, i.e., Rider EDA and not through base rates.  In its 
discussion of the appropriate cost recovery mechanism for energy efficiency-related 
incentive compensation in Docket No. 10-0570, the docket that addresses approval of 
ComEd’s Energy Efficiency and Demand Response Plan, the Commission stated in its 
Final Order, in part: 
 

…the General Assembly has determined that the costs associated with 
ComEd’s plans are to be recovered through the automatic adjustment 
clause authorized under Section 8-103.  Specifically, Section 8-103(e) 
provides that a utility “shall be permitted to recover costs of [the] measures 
through an automatic adjustment clause tariff filed with and approved by 
the Commission. The tariff shall be established outside the context of a 
general rate case.” 220 ILCS 5/8-103(e). 

 
Commonwealth Edison Co., ICC Order Docket No. 10-0570, 43-44 (December 21, 
2010).   
 

The Commission has very clearly stated that the recovery of incentive 
compensation costs associated with the Energy Efficiency plans through base rates is 
contrary to the law.  The Company’s proposal to include any incentive compensation 
costs associated with the EE employees in the revenue requirement for setting base 
rates is inappropriate and should be disallowed. 

 
3. Employee Stock Purchase Plan (“ESPP”) 

a. Stock Price Issue 

AG witness Brosch recommended that A&G expenses associated with the 
Exelon Employee Stock Purchase Plan (“ESPP”) be disallowed.  AG opined that the 
ESPP plan was a stock-based incentive compensation plan whose costs should not be 
recovered from ratepayers.  (AG Ex. 1.0, 26-30; AG Ex. 3.0, 22-28.)  Staff and the 
Company disagreed with the categorization of the ESPP as incentive compensation and 
disagreed with the AG’s adjustment.  (Staff Ex. 7.0, 37-38; ComEd Ex. 13.0, 20-25; 
ComEd Ex. 17.0, 20-21.) 
 In Staff’s opinion, the Company demonstrated that the ESPP is an employee 
benefit similar to discounted healthcare.  ESPP is available to all qualifying employees, 
and purchase of stock through the ESPP is not dependent on employee merit or 
Company performance.  In Staff’s view, the fact that the cost of this particular employee 
benefit is determined, in part, by using the Exelon stock price does not in itself make the 
plan an incentive compensation plan, nor does the relationship to stock price make the 
ESPP costs otherwise non-allowable.  (Staff Ex. 7.0, 37.) 
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b. Income Tax Issue 

AG recommended that income tax expenses associated with the ESPP be 
removed from the revenue requirement.   AG opined that the income tax expense 
impacts arising from the ESPP are directly related to the value of Exelon stock and that 
charging ratepayers for income taxes arising from changes in the value of Exelon stock 
is inconsistent with the intent of 220 ILCS 5/16-108.5(c)(4)(A) and such costs should be 
treated as non-jurisdictional below-the-line costs. Further, AG argued that the largest 
single element of the Company’s proposed ESPP-related income tax expense is a one 
time adjustment representing the portion of an Internal Revenue Service (“IRS”) 
qualified amended return (“QAR”) for the period 2006-2010, and that such an out-of 
period, one-time, non-recurring adjustment does not belong within the determination of 
formula rates.  (AG Ex. 1.0, 28-30; AG Ex. 3.0, 26-28.)  Staff and the Company 
disagreed with the AG’s adjustment.  (Staff Ex. 7.0, 37-38; ComEd Ex. 13.0, 20-25; 
ComEd Ex. 17.0, 20-21.) 
 Staff considers the income tax expenses associated with the ESPP, including the 
one-time ESPP-related income tax adjustment which stems from an IRS QAR, to be 
appropriate for recovery in formula rates.  The one time nature of the QAR adjustment 
does not preclude its recovery in formula rates, as that cost was an actual cost incurred 
during the calendar year and is not unreasonable.  (Staff Ex. 7.0, 38.) 
 

4. Payroll taxes 

The Commission should find that payroll taxes associated with disallowed or 
excluded incentive compensation are not reasonable for recovery from ratepayers.  The 
payroll taxes in question would not have been incurred if not for the associated incentive 
compensation; thus, they should be provided equal treatment and excluded from the 
revenue requirement like the incentive compensation costs that gave rise to those 
payroll taxes.   

While the payroll taxes at issue are not incentive compensation, they are a 
derivative cost, partially dependent on incentive compensation.  A derivative amount is 
dependent on or calculated from other related amounts.  Employee pay is the basis for 
a payroll tax calculation.  Incentive compensation is a type of taxable employee pay. As 
such, payroll tax is dependent on or calculated from, in part, incentive compensation, 
and is thus a derivative amount.  If not for the existence of incentive compensation, 
payroll tax would be lower.  Id. at 18.  Further, there have been several incentive 
compensation adjustments adopted by the Commission that also accounted for payroll 
taxes, including: 

Commonwealth Edison Co., ICC Order Docket No. 07-0566, 61 
(May 24, 2011), adopting the Incentive Compensation adjustment;  

and  

Commonwealth Edison Co., ICC Order Docket No. 11-0721, 83 
(May 29, 2012), adopting the Restricted Stock Incentive 
Compensation adjustment. 
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 Contrary to the Company’s assertion, the fact that ComEd is required by law to 
submit to the IRS payroll taxes associated with incentive compensation has no bearing 
on the Commission’s regulatory treatment of these payroll costs.  Regulatory treatment 
of expenses and tax treatment of expenses are often different.  For example, when the 
Commission disallows certain charitable contributions for regulatory purposes, that 
disallowance has no impact on ComEd’s IRS income tax deduction for such donations.  
ComEd is still legally entitled to the deduction for a charitable contribution for purposes 
of determining its income tax expense regardless of the Commission's regulatory 
treatment of that contribution, just as ComEd is legally required to pay payroll taxes on 
compensation to employees, including incentive compensation, regardless of the 
Commission's regulatory treatment of that compensation.  Id. at 20. 
 ComEd concludes its argument on this issue, recommending that the 
Commission wait to see how the appellate court rules on related incentive 
compensation issues currently on appeal before it decides whether to adopt Staff’s 
payroll tax adjustment.  (ComEd Ex. 14.0, 25.)  The Commission should reject this 
recommendation and adopt Staff’s payroll tax adjustment.  It would be inconsistent with 
the Act for the Commission to hold or defer its decisions on current matters depending 
on future, uncertain outcomes of appeals of prior Commission orders.  The Company is 
required to comply with Commission orders until such time the Commission or the Court 
states otherwise.  (Staff Ex. 7.0, 21.) 
 In acknowledgement of the observations ComEd made regarding Staff’s 
categorization of its payroll tax adjustment between expense and rate base (see ComEd 
Ex. 18.0 CORR, 11-12), Mr. Bridal agreed with ComEd’s amended calculations of the 
adjustment to remove payroll taxes associated with disallowed incentive compensation, 
as set forth on ComEd Ex. 18.02.  (ComEd Ex. 26, 2.)  The payroll tax adjustment for 
this issue set forth in Appendix A and Appendix B to this initial brief adopts the amended 
adjustment set forth in ComEd Ex. 18.02. 
 

5. Pension Costs 

Similar to the payroll taxes previously discussed, the Commission should find 
that pension costs associated with disallowed or excluded incentive compensation are 
not reasonable for recovery from ratepayers.  The pension costs in question would not 
have been incurred if not for the associated incentive compensation; thus, the 
associated pension costs should be excluded from the revenue requirement like the 
incentive compensation costs that gave rise to those pension costs.   
 ComEd argues that pension costs related to disallowed incentive compensation 
are a distinct and separate cost, and not a derivative adjustment associated with the 
previous disallowance of incentive compensation costs.  (ComEd Ex. 13.0, 16; ComEd 
Ex. 17.0, 16.)  Staff disagrees.  Pension costs are a derivative adjustment similar to 
depreciation expense, accumulated depreciation, and payroll taxes.  (Staff Ex. 7.0, 13).  
The Company itself states, “Pensionable pay is the basis for the pension cost 
calculation, thus, if pensionable pay is not impacted by AIP [Annual Incentive Program] 
compensation, neither is the pension cost calculation.”  (ComEd Ex. 13.0, 18:378.) 
(Emphasis added.)  ComEd admits that disallowed AIP impacts the determination of 
pensionable pay and ultimately pension cost.  Id. at 16:340-342..  As such, pension cost 
is dependent on or calculated from, in part, AIP incentive compensation, and is thus a 
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derivative amount.  If not for the existence of AIP incentive compensation, pension 
expense would be lower.  (Staff Ex. 7.0, 13.) 

Similar to payroll taxes, ComEd again recommends that the Commission wait to 
see how the appellate court rules on related incentive compensation issues currently on 
appeal before the Commission decides whether to adopt Staff’s payroll tax adjustment.  
(ComEd Ex. 13.0, 20.)  The Commission should reject this recommendation and adopt 
Staff’s pension cost adjustment.  It would be inconsistent with the Act for the 
Commission to hold or defer its decisions on current matters depending on future, 
uncertain outcomes of appeals of prior Commission orders.  The Company is required 
to comply with Commission orders until such time the Commission or the Court states 
otherwise.  (Staff Ex. 7.0, 14.) 
 In acknowledgement of the observations ComEd made regarding Staff’s 
inclusion of annuity plan employees in the calculation of its adjustment (see ComEd Ex. 
17, 17-18), Staff amended its adjustment and presented a revised adjustment for 
ComEd’s consideration.  (Staff Cross Ex. 1, 1-4.)  In response to Staff DR RWB 22.01 
set forth in Staff Cross Ex. 1, ComEd stated:  

Reducing Mr. Bridal’s adjustment by 50% as suggested in the attached schedule 
is an improvement over the adjustment proposed in Staff’s rebuttal testimony and 
likely mitigate the chance that ComEd is denied recovery of pension costs based 
on an assumption that disallowed incentive compensation that ultimately is not 
factored into the highest average annual pay (HAAP).   
 

Id. at 1. 
 
The pension cost adjustment for this issue set forth in Appendix A and Appendix B to 
this initial brief adopts the amended adjustment set forth in Staff Cross Ex. 1, 1-4. 
 

VI. Rate of Return 

A. Overview 

The parties mutually recommend a 6.94% rate of return on rate base for both 
2014 rate setting and the 2012 reconciliation for ComEd’s electric delivery services, 
based on the following capital structure and capital costs: 

 
 

Capital Component 
 Percent of 

Total Capital 
  

Cost 
 Weighted 

Cost 

Short-term Debt  0.00%  0.50%  0.00% 
Long-term Debt  54.72%  5.39%  2.95% 
Common Equity  45.28%  8.72%  3.95% 
Credit Facility Fees      0.04% 

Total  100.00%    6.94% 
 
(Staff Ex. 6.0 Revised, 7; ComEd Ex. 14.01, Sch FR D-1.) 
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B. Capital Structure 

Staff and the Company agree that an end-of year 2012 capital structure 
comprising 0.00% short-term debt, 54.72% long-term debt and 45.28% common equity 
(excluding goodwill) is appropriate for setting rates in 2014 and the reconciliation for 
2012, as supported by ComEd’s Capital Structure Report filed pursuant to the Final 
Order in ICC Docket No. 11-0721.  Specifically, based on the Company’s business risk 
and financial risk, Standard and Poor’s has assigned ComEd a BBB credit rating with a 
stable outlook.  Likewise, Moody’s has assigned ComEd its equivalent credit rating, 
Baa2, also with a stable outlook.  This indicates that ComEd maintains a reasonable 
degree of financial strength, as reflected in the Company’s capital structure.  Further, as 
noted in ComEd Ex. 4.01, the ratings agencies have indicated that ComEd enjoys 
strong financial metrics for its current rating.  (Staff Ex. 6.0 Revised, 2; ComEd Ex. 4.0 
Rev., 3; ComEd Ex. 4.01.) 

 
C. Cost of Capital Components 

1. Cost of Short-term Debt 

The Company presented a short-term debt cost of 0.50%, which equals the 
weighted cost of short-term borrowings reported in the Company’s 2012 Form 10-K, 
page 320.  Nevertheless, since there was no short-term balance as of the end of the 
year, this does not affect the overall cost of capital.  (Staff Ex. 6.0 Revised, 4; ComEd 
Ex, 4.0 Rev., 4.) 

In addition, ComEd’s annual credit facility commitment fees, when divided by the 
total capitalization, produced a credit facility fee of 4 basis points, which should be 
added to ComEd’s overall cost of capital.  (Staff Ex. 6.0 Revised, 4; ComEd Ex. 14.01, 
Sch FR D-1.) 

 

2. Cost of Long-term Debt 

Staff and the Company agree that a cost of long-term debt of 5.39% is 
appropriate for both 2014 rate setting and the 2012 reconciliation.  (Staff Ex. 6.0 
Revised, 5; ComEd Ex, 14.0, 31.) 

 

3. Rate of Return on Common Equity 

 
ComEd’s rate of return on common equity for both 2014 rate setting and the 

2012 reconciliation is 8.72%, which equals the 2.92% monthly average 30-year U.S. 
Treasury bond yield, plus 580 basis points, as required under Section 16-108.5 of the 
Act.  (Staff Ex. 6.0 Revised, 6; ComEd Ex, 4.0 Rev., 5.) 
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VII. RECONCILIATION 

A. Overview 

B. Potential contested Issues 

1. Deferred Income Taxes on Reconciliation Balance 

Staff cannot support the proposal made by Mr. Brosch (AG Ex. 1.0, 18-26:395-
577), Mr. Effron (AG Ex. 2.0, 14-18:314-400), and Mr. Gorman (CCI Ex. 1.0, 4-7:82-
147) to net Accumulated Deferred Income Tax (“ADIT”) related to the reconciliation 
balance before calculating interest.  The proposal, regardless of its merits, should be 
rejected because the Act, in particular Section 16-108.5(d)(1), does not state that the 
reconciliation amount is to be reduced by ADIT.  Section 16-108.5(d)(1) provides simply 
that: 

Any over-collection or under-collection indicated by such reconciliation 
shall be reflected as a credit against, or recovered as an additional charge 
to, respectively, with interest calculated at a rate equal to the utility’s 
weighted average cost of capital approved by the Commission for the prior 
rate year, the charges for the applicable rate year. 

 
220 ILCS 5/16-108.5(d)(1).   

When interpreting a statute, the primary objective is to ascertain and give effect 
to the intent of the legislature. Metro Utility Co. v. Illinois Commerce Commission, 262 
Ill.App.3d 266, 274 (1994). The best indication of what the legislature intended is the 
statutory language itself. Metro Utility Co. v. Illinois Commerce Commission, 262 
Ill.App.3d 266, 274 (1994)  Clear and unambiguous terms are to be given their plain and 
ordinary meaning (West Suburban Bank v. Attorneys Title Insurance Fund, Inc., 326 
Ill.App.3d 502, 507 (2001) and where statutory provisions are clear and unambiguous, 
the plain language as written must be given effect, without reading into it exceptions, 
limitations, or conditions the legislature did not express   (Davis v. Toshiba Machine Co., 
186 Ill.2d 181, 184-185 (1999)).  The Act requires that any reconciliation over or under 
collection be refunded or recovered with interest.  220 ILCS 5/16-108.5(d)(1).  The 
phrase “[a]ny over-collection or under-collection” refers to the whole reconciliation 
balance and not some derivative thereof.  Again, there is no language in the section 
providing for ADIT to reduce the reconciliation balance. 

Mr. Brosch’s proposed an alternative proposal that should also be rejected.  (AG 
Ex. 1.0, 26:578-587.)  Putting aside the legal grounds on which to reject Mr. Brosch 
proposal, the mechanics of ComEd’s formula template would make this proposal result 
in a circular reference within the calculation.  In addition, Mr. Brosch’s alternate proposal 
would be contrary to the treatment of certain other ADIT amounts recorded by the 
Company yet are not reflected in rate base.  (Staff Ex. 8.0, 9:175-178.) 

The purpose of the annual reconciliation is clear under the Act.  Section 16-
108.5(d)(1) states: 

The intent of the reconciliation is to ultimately reconcile the revenue 
requirement reflected in rates for each calendar year, beginning with the 
calendar year in which the utility files its performance-based formula rate 
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tariff pursuant to subsection (c) of this Section, with what the revenue 
requirement determined using a year-end rate base for the applicable 
calendar year would have been had the actual cost information for the 
applicable calendar year been available at the filing date.  

 
220 ILCS 5/16-108.5(d)(1). 
 

There is no indication either in the Act that a reconciliation of any over-/under-
recovery balance from a prior period would be carried-forward into the next year’s 
reconciliation.  The Act simply provides that with respect to the reconciliation “…[a]ny 
over-collection or under-collection indicated by such reconciliation shall be reflected as 
a credit against, or recovered as an additional charge to … the charges for the 
applicable rate year.”  220 ILCS 5/16-108.5(d)(1)  Including a component that is based 
on the reconciliation balance resulting from the reconciliation revenue requirement 
would create a circular calculation.  (Staff Ex. 8.0, 10:181-188.)  With Mr. Brosch’s 
alternative proposal, ADIT related to the reconciliation balance would be calculated and 
included in rate base.  Including this ADIT in rate base would, of course, cause rate 
base to change.  The new rate base would produce a different revenue requirement.  
This new revenue requirement would produce a different ADIT.  A different ADIT would 
change rate base again; thus creating a circular relationship.  (AG Cross Ex. 2.) 

Appendix 4 (Accumulated Deferred Income Taxes Information), marked for 
identification as ComEd Ex. 14.01, reflects the removal from ADIT of amounts 
recovered through other tariffs, disallowed in previous ICC Orders and other 
adjustments.  Thus to the extent that certain items (properly accounted for by the 
Company) are not included in the revenue requirement, neither are the associated ADIT 
values reflected in rate base.  The $132,000,000 reconciliation balance (ComEd Ex. 
14.01, Sch. FR A-3:11) is not included in the reconciliation computation (ComEd Ex. 
14.01, Sch. FR A-4) or in the actual revenue requirement (ComEd Ex. 14.01, Sch. FR 
A-1 and Sch. FR A-1 REC).  Since the Company has not included the reconciliation 
balance in the 2012 reconciliation revenue calculation, the associated ADIT also should 
not be included in the 2012 reconciliation revenue calculation.  (Staff Ex. 8.0, 10:192-
203.)  While the amount of ADIT on the Company’s books is a fixed amount, ADIT for 
rate making purposes would be variable under Mr. Brosch’s proposal.  (Tr. 221-223:24-
25;1-25;1-2, October 1, 2013.) 

 
2. WACC Gross-Up 

The Commission should find that it is not appropriate to gross-up the Weighted 
Average Cost of Capital (“WACC”) for purposes of calculating interest on the 
reconciliation balance.  From both a legal standpoint and an accounting standpoint the 
gross-up is not necessary and is not consistent with Commission practice regarding 
interest rates applied in other reconciliation proceeding orders.  Further, the Act does 
not allow for any change to the WACC for purposes of calculating interest on the 
reconciliation balance.  (Staff Ex. 7.0, 38-41.) 

By definition, the reconciliation balance is the difference between two revenue 
requirements.  Each of those revenue requirements was already grossed-up for income 
tax that was either expected to be paid or actually paid by the utility; thus, the resulting 
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reconciliation balance itself is already grossed-up for taxes.  Further, the reconciliation 
balance already represents revenues, unlike the situation cited by the Company where 
the cost of rate base is multiplied by WACC and then grossed up for taxes in 
determining a revenue requirement.  (ComEd Ex. 13.0, 9:179-181.)  An additional 
adjustment for income taxes is not only unnecessary, but it is inappropriate.  (Staff Ex. 
7.0, 39.) 

 In all of its reconciliation proceeding Orders, including but not limited to 
Purchased Gas Adjustments, Fuel Adjustment Clauses, Purchased Water Surcharges, 
and Water/Sewer Qualified Infrastructure Plant Surcharges (“QIPS”), the Commission 
has not and does not gross-up the interest rate applied to the reconciliation balance for 
the effect of income taxes.  (Staff Ex. 7.0, 39.)  ComEd witness Brinkman stated that 
she was not aware of a similar situation where there was a reconciliation of a full 
revenue requirement as in the case of the formula rate.  (ComEd Ex. 17.0, 9.)  
However, this statement fails to address Staff’s reference to other reconciliation 
proceedings including, possibly most importantly, those regarding Water/Sewer QIPS.  
83 Ill. Adm. Code 656 sets forth the statutory requirements for Water/Sewer QIPS.  
Careful reading of this section of the Administrative Code shows that QIPS is similar to 
formula rates in that the QIPS revenue requirement provides for a return on and a return 
of plant investments in the same manner as the formula rate revenue requirement.  (83 
Ill. Adm. Code 656.50 and 656.60).  Further, both types of proceedings involve a 
revenue requirement reconciliation and an excess earnings provision.  See 83 Ill. Adm. 
Code 656.80; 220 ILCS 5/16-108.5(c)(5); 220 ILCS 5/16-108.5(d)(1). 

From a legal standpoint, the Company’s position is inconsistent with the law.  
When interpreting a statute, the primary objective is to ascertain and give effect to the 
intent of the legislature. Metro Utility Co. v. Illinois Commerce Commission, 262 
Ill.App.3d 266, 274 (1994). The best indication of what the legislature intended is the 
statutory language itself. Metro Utility Co. v. Illinois Commerce Commission, 262 
Ill.App.3d 266, 274 (1994)  Clear and unambiguous terms are to be given their plain and 
ordinary meaning (West Suburban Bank v. Attorneys Title Insurance Fund, Inc., 326 
Ill.App.3d 502, 507 (2001)) and where statutory provisions are clear and unambiguous, 
the plain language as written must be given effect, without reading into it exceptions, 
limitations, or conditions the legislature did not express (Davis v. Toshiba Machine Co., 
186 Ill.2d 181, 184-185 (1999)).11 The Act requires that any reconciliation over or under 
collection be refunded or recovered as an additional credit or charge “with interest 
calculated at a rate equal to the utility’s weighted average cost of capital approved by 

                                            
11

 Though the language of Section 16-108.5(d) is clear and unambiguous, the Commission need look no 
further than the Senate transcript of the day Public Act 98-15 was passed to emphasize how clear the 
language is this Section of the Act now is: 

SENATOR HARMON:  Thank you, Mr. President.  One last question. Is it correct that the Illinois 
Commerce Commission has seen this language and agrees it is clear and unambiguous?  …SENATOR 
J. CULLERTON:  Yes.  The Illinois Commerce Commission was provided with drafts of the legislation. At 
its request, a number of changes were made to clarify language that they did not believe was completely 
clear.  With those changes which, with this bill, are part of the legislation, the ICC has represented that it 
is in agreement that the language of the bill is clear and unambiguous. (Tr., 98

th
 General Assembly, 

March 14, 2013, 14.)   
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the Commission for the prior rate year.”  220 ILCS 5/16-108.5(d)(1).  Section 16-
108.5(d)(1) of the Act does not provide for adjusting WACC for the purported impact of 
income taxes.  Neither the original language of Public Act 97-0616, the updated 
language of PA 97-0646, nor the updated language of PA 98-0015 (which was passed 
specifically to clarify the law on multiple contested formula rate issues, including the 
issue of the appropriate reconciliation interest rate) mention any type of adjustment or 
gross-up to the WACC interest rate for the purported impact of income taxes.  Further 
still, the issue of adjusting the interest rate for the purported impact of income taxes 
appears to be some new idea of ComEd witness Brinkman, since it was never 
mentioned in the testimonies of ComEd witnesses Mr. Hemphill or Ms. Houtsma in 
Docket No. 11-0721,12 nor ComEd witnesses Mr. Hemphill or Ms. Houtsma in Docket 
No. 12-0321.13  In response to AG DR AG 6.07, the Company admits it did not consider 
such a gross-up to the WACC interest rate for the purported impact of income taxes 
until after Public Act 98-0015 became law.  (Staff Ex. 7.0, Attachment H.)  Finally, Staff 
notes that Ameren Illinois Company, which is operating under the same formula rate 
legislation as ComEd, has not interpreted the PUA to allow the gross up of the WACC 
for purposes of calculating interest on the reconciliation amount.  (Staff Ex. 7.0, 40.) 

 

VIII. ROE COLLAR 

A. Overview 

B. Potential contested Issues 

1. Rate Base for ROE Collar Calculation 

AG witness Brosch argues that the rate base component of the ROE collar 
calculation should be measured using average rate base rather than year end rate 
base.  (AG Ex. 2.0, 11-14.)  ComEd disagrees, and argues that year end rate base must 
be used for purposes of calculating the ROE collar.  (ComEd Ex. 14.01, 6-8.)  Staff’s 
calculation of the ROE collar utilizes a year-end rate base.  (Staff Ex. 7.0, 6.) 

ROE is calculated by taking net income for the rate year and dividing it by the 
proportion of rate base that was financed with common equity for that same rate year. 
To determine that denominator, the Company’s common equity ratio is multiplied by its 
rate base.  Staff’s calculation of the ROE utilizes a year end rate base and the common 
equity ratio derived using a year end capital structure.  (Staff Ex. 7.0, 6.) 

 In describing the ROE collar calculation, Section 16-108.5(c)(5) of the Act 
states, in part: 

If the participating utility’s earned rate of return on common equity … 
(calculated using costs and capital structure approved by the Commission 

                                            
12

 See, Commonwealth Edison Co., ICC Docket No. 11-0721, ComEd Ex. Nos. 1.0 and 4.0 generally, 
ComEd Ex. 12.0 at 35-37, and ComEd Ex. 21.0 at 24-29. 

13
 See, Commonwealth Edison Co., ICC Docket No. 12-0321, ComEd Ex. No. 1.0 generally, ComEd Ex. 

2.0 at 10-11, and ComEd Ex. 21.0 at 24-29. 
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as provided in subparagraph (2) of this subsection (c), consistent with this 
Section, in accordance with Commission rules and orders, including, but 
not limited to, adjustments for goodwill, and after any Commission-ordered 
disallowances and taxes) […].  

220 ILCS 5/16-108.5(c)(5) (emphasis added).    

After revision by Public Act 98-0015, Section 16-108.5(c)(2) of the Act states that the 
performance-based formula rate shall: 

Reflect the utility’s actual year-end capital structure for the applicable 
calendar year, excluding goodwill, subject to a determination of prudence 
and reasonableness consistent with Commission practice and law.   

220 ILCS 5/16-108.5(c)(2) (emphasis added). 

Also after revision by Public Act 98-0015, Section 16-108.5(d)(1) of the Act requires use 
of a year end rate base for reconciliation purposes, concluding subparagraph (1) 
stating: 

Notwithstanding anything that may be to the contrary, the intent of the 
reconciliation is to ultimately reconcile the revenue requirement reflected 
in rates for each calendar year, beginning  with the calendar year in which 
the utility files its performance-based formula rate tariff pursuant to 
subsection (c) of this Section, with what the revenue requirement 
determined using a year-end rate base for the applicable calendar year 
would have been had the actual cost information for the applicable 
calendar year been available at the filing date.   
 

220 ILCS 5/16-108.5(d)(1) (emphasis added). 
While the the Act does not specifically prescribe use of either average or year 

end rate base for purposes of the ROE collar calculation, it is well established in Illinois 
that related statutes should be construed in a harmonious manner and in a manner that 
advances, not defeats, the legislative intent. Knolls Condominium Ass’n v. Harms, 202 
Ill.2d 450, 458 (2002). Year-end rate base is the only rate base specifically prescribed 
anywhere in Section 16-108.5 of the Act.  220 ILCS 5/16-108.5.   

The Act is clear that year end capital structure must be used for purposes of the 
ROE calculation.  220 ILCS 5/16-108.5(c)(5).  However, because the Act does not 
specifically prescribe use of either average or year end rate base for purposes of the 
ROE calculation, and because year-end rate base is the only rate base specifically 
prescribed anywhere in Section 16-108.5 of the Act, Staff concludes that use of year 
end rate base to calculate the ROE collar is most consistent with the Act.  
 

IX. REVENUES 

A. Overview 
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Staff recommends 2014 Rate Year total revenues of $2,316,138,000, before 
Reconciliation Adjustment and ROE Collar, as presented on Line 5, Column (i) of 
Appendix A, Schedule 1 to this Initial Brief. 

 
B. Potentially Uncontested Issues 

1. Allocation of PORCB LPCs to Delivery Services 

The AG proposed that late payment revenues or charges (LPCs) associated with 
Rider PORCB be allocated 100% to delivery service (AG Ex. 1.0, 12-13:272-277), and 
that the Commission should make an affirmative statement regarding the inclusion of 
these amounts in determining the delivery service revenue requirement (AG Ex. 3.0 
Revised, 8:162-165).  Staff agreed with the AG’s proposed treatment of LPCs 
associated with Rider PORCB in rebuttal testimony.  (Staff Ex. 9.0, 8:162-171.) The 
Company stated in surrebuttal testimony that it agrees that the LPCs associated with 
Rider PORCB should be allocated 100% to delivery services, and that the Commission 
should make an affirmative statement that these LPCs are appropriately applied as a 
credit to the delivery service revenue requirement and should not be considered in a 
Rider PORCB reconciliation proceeding. (ComEd Ex. 18.0 CORR., 12:257-263.)  This 
issue is no longer contested. 

 
2. Other Revenues 

3. Other 

C. Potentially Contested Issues 

1. Late Payment Revenues related to Transmission 

The Company has allocated approximately $2,526,000 in LPCs to its 
transmission function with the remaining $29,205,000 (92%) allocated to delivery 
service.  This functionalized treatment of LPCs has been approved by the Commission 
in its last Article IX rate case, Docket No. 10-0467, and in each of the first two formula 
rate cases, Docket Nos. 11-0721 and 12-0321. (Staff Ex. 9.0, 7:140-152.)  The AG 
proposed that LPCs should be treated as 100% delivery services jurisdictional. (AG Ex. 
1.0, 9:187-189.)  The Commission previously rejected the proposal to allocate LPCs 
100% to delivery service, and the AG has not provided sufficient additional evidence in 
this proceeding to warrant the deviation from past Commission practice.  (Staff Ex. 9.0, 
7-8:153-161; ComEd Ex. 14.0, 28:597-601.)  The AG’s proposal should be rejected 
accordingly. 

 
2. Billing Determinants 

The Commission should accept Staff’s proposed adjustment to increase the 
customer billing determinants associated with New Business plant for 2013 that the 
Company has included in rate base. In doing so, the Commission would be using the 
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same methodology it approved in ComEd’s last two formula rate cases, Docket Nos. 11-
0721 and 12-0321. (Staff Exhibit 5.0, 5:51-54; 12:276-292.)  

In ComEd’s initial formula rate case, Docket No. 11-0721, the AG and AARP 
proposed a billing determinant adjustment associated with New Business plant.  The 
adjustment increased the number of customer billing determinants.  AG/AARP reasoned 
that if the billing determinants did not match the number of customers that are actually 
served by plant additions and customer growth, the revenue requirement would be 
collected from too few customers, resulting in the rate per customer being higher than it 
should be. Commonwealth Edison Co., ICC Order Docket No. 11-0721, 74 (May 29, 
2012) The Commission concluded that such adjustment to billing determinants was 
appropriate, noting in part that what: 

 
… AG/AARP proposes here is a methodology to ensure that the billing 
determinants are based on accurate information. As AG/AARP point out, 
Section 16-108.5(c)(1) of the statute provides that formula rates must be 
prudently incurred and reasonable in amount consistent with Commission 
practice and law. Certainly, the use of accurate billing determinants is 
consistent with Commission practice and law.  
 

Commonwealth Edison Co., ICC Order Docket No. 11-0721, 75 (May 29, 2012).  
 

Specifically, the Commission noted that “[t]he AG/AARP proposal is reasonable” 
and directed ComEd to “adjust its billing determinants accordingly.” Id. at 76. 

This same issue was addressed in ComEd’s first formula rate update and 
reconciliation case, Docket No. 12-0321.  ComEd again included New Business plant 
and AG/AARP recommended that the billing determinants used to set prospective rates 
reflect the increase in customers associated with the plant used to provide new service 
and included in rate base. Commonwealth Edison Co., ICC Order Docket No. 12-0312, 
24 (December 19, 2012).  Staff agreed with AG/AARP and recommended that the 
Commission accept the adjustment to billing determinants.  Staff stated that in order to 
properly match the billing determinants used in the determination of pro forma revenues 
to the plant used to provide service included in rate base, the Commission should 
accept the AG/AARP and CUB proposed adjustment to increase the number of 
customers corresponding to the Company’s inclusion of plant to serve New Business in 
2012.  Id. at 21. 

The Commission made a similar adjustment in Docket No. 12-0321.  The Order 
concluded: 

The Commission agrees that the same methodology, consistent with the 
Order in Docket 11-0721, should be used in this proceeding.  In Docket 
11-0721, the Commission agreed with the AG/AARP proposal to include 
an adjustment to billing determinants for customer growth related to 
projected plant additions included in the rate base.  The same adjustment 
is appropriate in this proceeding because, like Docket 11-0721, ComEd 
has included estimated distribution plant additions for New Business in the 
revenue requirement.  
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Commonwealth Edison Co., ICC Order Docket No. 12-0312, 28 (December 19, 
2012). 

 
In the current proceeding ComEd has again included in its revenue requirement 

projected plant additions relating to New Business. (ComEd Ex. 2.0 Rev., 38:764-765.)  
However, ComEd is not proposing to make an adjustment to billing units associated 
with New Business plant. The Company states that “[t]he Commission did not hold that 
it was required to make an adjustment regardless of whether or how new plant additions 
and changes in billing determinants were related.  Id. at 33:663-667.  The Company 
gave varying reasons none of which are persuasive as to why an adjustment to 
customer billing units should not be made in this case.  Id. at 34-36:692-720.  ComEd 
also stated that if the Commission finds that 2014 rate year billing determinants should 
be adjusted that an adjustment should be made to both the number of customers and 
sales billing units.  Id. at 40:806-824. 

Staff witness William R. Johnson proposed an adjustment to customer billing 
units associated with New Business plant. Mr. Johnson testified the Company did not 
provide a persuasive argument as to why the same adjustment ordered in all the 
previous rate formula cases should be ignored this time. (ICC Staff Ex. 5.0, 6-8:136-
173.) Mr. Johnson recommended that the Commission continue to make an adjustment 
to customer billing determinants associated with New Business plant and that the 
methodology used should be an adjustment to customer billing determinants only. He 
explained that this is the same methodology approved by the Commission in ComEd’s 
last two formula rate cases Docket Nos. 11-0721 and 12-0321.  The Company has 
provided no additional information in this proceeding to justify a change in the 
methodology already approved by the Commission, nor any evidence to warrant any 
other adjustment to sales billing determinants.  (Id. at 12:278-285.) Mr. Johnson’s 
proposed adjustments to billing determinants are based upon previous Commission 
Orders in Docket Nos. 11-0721 and 12-0321 and apply the conclusions in those cases 
to the facts in this case.  The Commission made billing determinant adjustments in 
Docket Nos. 11-0721 and 12-0321 because the Company included New Business plant.  
(ICC Staff Ex. 11.0, 2:24-28.)  In fact, in Docket No. 12-0321 the Commission stated: 

 
The Commission also rejects ComEd’s assertion that the adjustment to 
reflect New Business billing determinants has no bearing outside of 
Docket 11-0721. The Commission agrees with Staff’s argument that the 
issues in the two dockets are similar, wherein ComEd has included in its 
proposed revenue requirement estimated distribution plant addition for 
New Business. As such, it is appropriate in this proceeding to adjust the 
customer count portion due to the inclusion of plant to serve New 
Business in 2012 in the revenue requirement. By applying this adjustment, 
the billing determinants will more accurately match the number of 
customers that are served by plant additions and customer growth, 
otherwise the rate per customer will be too high.  
 

Commonwealth Edison Co., ICC Order, Docket No. 12-0321, 28-29, (December 19, 
2012) (emphasis added). 
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In response to a Staff data request, the Company provided the number of 

customer billing determinants with the incorporation of an adjustment to the historical 
2012 billing determinants, as applicable, for projected customer growth from 2012 to 
2013 that is consistent with the adjustments made to the number of customer billing 
determinants in compliance with the Commission’s Orders in Docket. Nos. 11-0721 and 
12-0321.  The adjustment is identified on ICC Staff Ex. 5.0, Attachment 5.1, Page 4 of 
4, Column C. 

AG witness Mr. Effron agrees with Staff that an adjustment should be made 
similar to past cases (i.e., 11-0721 and 12-0321) to properly match the billing 
determinants used in the determination of pro forma revenues to the plant used to 
provide service included in rate base. (AG Ex. 2.0 at 8:165-167.) The AG, however, 
does not agree that an adjustment should be made to sales billing determinants 
because changes in use per customer are unrelated to New Business plant additions 
and because it is difficult to quantify actual trends in use per customer with any 
reasonable degree of precision. (Id. at 9:193-195.) Mr. Effron proposed that the 
customer billing determinants used to set rates reflect a 0.19% increase in the number 
of residential bills and an 0.09% increase in the number of small commercial and 
industrial bills in order to reflect the estimated annual growth in the number of 
customers in those classes to be consistent with the inclusion of 2013 New Business 
plant additions in rate base. (Id. at 10:222-226.) Staff agrees with Mr. Effron’s proposed 
0.19% increase in the number of residential bills and 0.09% increase in the number of 
small commercial and industrial bills. 

ComEd argues that the General Assembly instructed the Commission to 
implement rate formulae and protocols that include the use of “historical weather 
normalized billing determinants. 220 ILCS 5/16-108.5(c)(4), (c)(4)(H).” (ComEd IB, 72.)  
ComEd further argues that “EIMA does not mention any other type of billing 
determinant.” Id.  Despite ComEd’s arguments to the contrary, the Commission’s prior 
orders did not violate Section 16-108.5(c)(4) and (4)(H). 

Section 16-108.5(c), in pertinent part provides as follows:  
 

The performance-based formula rate approved by the Commission shall 
do the following: 
 
Provide for the recovery of the utility’s actual costs of delivery services that 
are prudently incurred and reasonable in amount consistent with 
Commission practice and law.    * * * 
 
* * * 
(4) Permit and set forth protocols, subject to a determination of prudence 
and reasonableness consistent with Commission practice and law, for the 
following: 
  (H) ) historical weather normalized billing determinants; 

 
220 ILCS 5/16-108.5(c)(4)(H).  Consistent with the Commission’s prior orders, Staff 
used the Company’s historical weather normalized billing determinants.  Despite 
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ComEd’s arguments to the contrary, the Act does not remove discretion from the 
Commission or reverse the Commission’s usual practice of ordering ComEd to make 
adjustments to take account of projected plant additions to end of period rate base.  The 
Act is clear that the Commission retains all of its traditional Article IX ratemaking powers 
and discretion.  Section 16-108.5(c) expressly provides that after ComEd filed its 
formula rate structure and protocols and its initial rates, the Commission “shall enter an 
order approving or approving as modified,” ComEd’s formula rate, including initial rates, 
“as just and reasonable.” 220 ILCS 5/16-108.5(c). In doing so, the Commission’s 
“review shall be based on the same evidentiary standards, including, but not limited to, 
those concerning the prudence and reasonableness of the costs incurred by the utility, 
the Commission applies in a hearing to review a filing for a general increase in rates 
under Article IX of [the Public Utilities Act].” Id.  The Commission’s prior determination to 
match ComEd’s projected new plant additions to the effect that those projected new 
business plan additions have on billing determinants to ensure that ComEd’s formula 
rate would not allow it to recover more that “the utility’s actual cost of delivery services” 
fits clearly within the Commission’s Article IX broad ratemaking authority to establish 
just and reasonable rates.  Staff’s actions in this proceeding are consistent with that 
past Commission practice.  
 Finally, to leave no doubt that the legislature through the general instruction 
intended that the Commission draw upon all of its broad ratemaking powers, the statute 
expressly provides in no fewer than three places that the Commission is to specifically 
determine that various components of the approved formula rate be prudent, 
reasonable, and “consistent with Commission practice and law[,]” including in Section 
16-108.5(c)(4)(H) itself. Id.; Section 16-108.5(c)(1), (2), (4).  Thus, nothing in this 
subsection removes the Commission’s discretion or prohibits the Commission from 
making ComEd to make adjustments to billing determinants, “historical weather 
normalized billing determinants,” or any type of billing determinant that is reasonable, 
prudent and consistent with Commission practice and law.  ComEd’s position ignores 
the plain language of the Act and impermissibly inserts a limitation into the statute. See 
generally Western Nat’l Bank of Cicero v. Village of Kildeer, 19 Ill. 2d 342, 349-50 
(1960). 

Accordingly, The Commission should accept Staff’s and the AG’s proposed 
adjustment to increase the customer billing determinants associated with New Business 
plant for 2013 that the Company has included in rate base. In doing so, the Commission 
would be using the same methodology it approved in ComEd’s last two formula rate 
cases, Docket Nos. 11-0721 and 12-0321.  Id. at 58. 

 

 

X. COST OF SERVICE AND RATE DESIGN 

A. Overview 
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B. Potentially Uncontested Issues 

1. Embedded Cost of Service Study 

2. Distribution System Loss Factor Study 

3. Rider PE – Purchased Electricity 

Rider PE is the tariff under which the Company recovers the costs of procuring 
power. These purchased power costs are not recovered through the delivery service 
rates being established in this proceeding.  However, the allocators for wages and 
salaries that are used in calculating Rider PE rates are determined in the formula rate 
proceedings pursuant to relevant language contained in the tariff.  Rider PE states, in 
part:   

…costs incurred by the Company in arranging and providing for the supply 
of electric power and energy in accordance with the Procurement 
Obligations section of this rider, including but not necessarily limited 
to,….(iii) costs identified through the use of a wages and salaries allocator 
calculated as initially directed by the ICC in its Order in Docket No. 11-
0721, dated May 29, 2012, with any subsequent value of such allocator as 
approved by the ICC in its order in the Company’s most recent rate or 
Rate DSPP - Delivery Service Pricing and Performance (Rate DSPP) 
annual update case,… 

 
(ILL.C.C. No. 10, 2nd Revised Sheet No. 317 – 2nd Revised Sheet No. 318.) 

 
In its surrebuttal testimony, the Company has proposed the following language 

be included in the Final Order to provide the wages and salaries allocator as defined in 
item (iii) of the tariff, as quoted above, to set rates for Rider PE: 

The Commission finds that the wages and salaries allocator applicable to 
supply of 0.47%, as calculated in this proceeding, should be used to 
develop charges determined and filed with the Commission under Rider 
PE and Rate BESH to be effective with the January 2014 monthly billing 
period.  Subsequent calculations of the wages and salaries allocator 
applicable to supply made in subsequent ComEd Formula Rate Update 
proceedings must be applied in the corresponding subsequent 
determination and filing of charges under Rider PE and Rate BESH.   

 
(ComEd Ex. 18.0 CORR, 15:317-324.) 
 

Staff agreed with the Company’s proposed language concerning Rider PE in its 
response to ComEd’s Eighth Set of Data Requests to Staff, ComEd-Staff 8.02. (ComEd 
Cross Ex. 26.)   Therefore, Staff recommends that the Commission adopt the proposed 
language, stated above, for the Final Order.  

In addition, there has been some confusion regarding the interpretation of the 
language currently used in Rider PE.  To alleviate this confusion, the Company has 
proposed that the Commission direct Staff and ComEd to work collaboratively to clarify 
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the language in Rider PE (and Rate BESH) and file any proposed tariff revisions as a 
separate 45-day filing. (ComEd Ex. 18.0 CORR., 16:333-339.)  Staff agreed with the 
Company’s proposed collaborative process for clarifying language in Rider PE in its 
response to ComEd’s Eighth Set of Data Requests to Staff, ComEd-Staff 8.03. (ComEd 
Cross Ex. 26.)   Therefore, Staff recommends that the Commission direct Staff and to 
ComEd work collaboratively to clarify the language in Rider PE and file any proposed 
tariff revisions as a separate 45-day filing. 

 

XI. OTHER 

A. Overview 

B. Potentially Uncontested Issues 

1. Staff Investigation into BSC 

Staff presented three recommendations which produced four findings and 
ordering paragraphs resulting from the investigation of the relationship between Exelon 
Business Services Company (“BSC”) and ComEd as directed by the Commission in 
Docket No. 11-0721.  Commonwealth Edison Co., ICC Order Docket No. 11-0721, 87 
(May 29, 2012); Staff Ex. 4.0, 3. The Company addressed the BSC investigation in the 
Revised Direct Testimony of Mr. Joseph R. Trpik, Jr. (ComEd Ex. 4.0 Rev.) and in the 
Rebuttal and Surrebuttal Testimony by Ms. Christine Brinkman (ComEd Ex. 13.0 and 
17.0, respectively). Staff’s recommendations were not contested by the Company. 
(ComEd Ex. 17.0, 26-27). No other party responded to Staff’s recommendations.  

Accordingly, the Commission should include Staff’s recommendations in the 
Findings and Orderings paragraph in its Final Order as follows: 

(x) In its direct case in all future formula rate update cases, ComEd shall 
file a set of schedules showing: (1) total BSC amounts charged on 
ComEd’s ledger by FERC Account bifurcated between direct and indirect 
charges; (2) a listing of BSC amounts charged on ComEd’s ledger by the 
Modified Massachusetts Formula (“MMF”) allocator as well as the top five 
BSC allocators other than MMF; (3) BSC amounts charged on ComEd’s 
ledger that are included in the distribution revenue requirement operating 
expenses with an estimated categorization between amounts (i) directly 
charged, (ii) indirectly charged via the MMF, and (iii) indirectly charged via 
a non-MMF factor; and (4) BSC amounts charged on ComEd’s ledger that 
are included in the distribution revenue requirement rate base with an 
estimated categorization between amounts (i) directly charged, (ii) 
indirectly charged via the MMF, and (iii) indirectly charged via a non-MMF 
factor.  The data in these schedules should reflect the prior year actual 
costs as reflected in the revenue requirement filed in the direct case.  
Examples of these schedules are included in Staff direct testimony in this 
proceeding (Staff Ex. 4.0 Attachments A and B).  If BSC data changes as 
a result of the final BSC FERC Form 60 filing, ComEd shall file updated 
schedules within 5 business days of the BSC FERC Form 60 filing; and 
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(y) ComEd shall provide a copy of BSC’s formal management model 
documentation related to the calculation of the MMF to the Manager of the 
Commission’s Accounting Department no later than March 1, 2014;  
(z) ComEd shall provide a copy of ComEd’s management model 
documentation related to ComEd’s review of the results of BSC’s MMF 
calculation to the Manager of the Commission’s Accounting Department 
no later than March 1, 2014; and  
(zz) In all future formula rate update cases, ComEd shall notify Staff 
immediately if BSC requests a FERC Form 60 extension, and at that time 
shall offer a plan on how to reflect any potential changes into that 
proceeding based on the facts and circumstances of the extension, if 
granted.(ICC Staff Ex. 10, 4.) 
 
 

2. Reporting Requirements 

a. EIMA Investments 

Staff and the Company agree on a format for reporting cumulative EIMA 
investments in future reconciliations.  Staff and the Company agree that the 
Commission’s Order should state the following with respect to EIMA spending: 

The Commission is setting a revenue requirement in this proceeding for 
the recovery of $174.0 million in actual 2012 plant additions and $244.6 
million of projected 2013 plant additions in compliance with EIMA.  The 
detail of these actual and projected plant additions by categories as 
required by Section 108.5(b)(1) are as follows: 
 

 
 
 

CATEGORY 

ACTUAL 
2012 
(In 

Millions) 

PROJECTED 
2013 

(In Millions) 

CUMULATIVE 
2013 

(In Millions) 

(A) (i) 
Distribution Infrastructure 
Improvements 

$92.8 $126.5 $219.3 

(A) (ii) 
Training Facility 
Construction or Upgrade 
Projects 

2.4 0.0 2.4 

(A) (iii) 
Wood Pole Inspection, 
Treatment, and 
Replacement 

9.4 20.9 30.3 

(A) (iv) 
Reducing the susceptibility 
of certain circuits to storm-
related damage 

24.6 19.7 44.3 

 

Total Electric System 
Upgrades, Modernization 
Projects, and Training 
Facilities 

$129.2 $167.1 $296.3 



Docket No. 13-0318 
Staff Position Statement 

 

43 

 

(B) (i) Additional Smart Meters $0.1 $0.0 $0.1 

(B) (ii) Distribution Automation 37.8 61.7 99.5 

(B) (iii) 
Associated Cyber Secure 
Data Communications 
Network 

0.0 0.0 0.0 

(B) (iv) 
Substation Micro-processor 
Relay Upgrades 

7.0 15.8 22.8 

 Total Upgrade and 
Modernization of 
Transmission and 
Distribution Infrastructure 
and Smart Grid Electric 
System Upgrades 

$44.8 $77.5 $122.4 

 Total Plant Additions in 
Compliance with Section 
16-108.5(b)(1) of the Act $174.0 $244.6 $418.6 

 

(Staff Ex. 9.0, 3-5.)   

b. Reconciliation Year Plant Additions 

c. Contributions to energy low-income and support programs 

The Company is required by Section 16-108.6 of the Act to make contributions to 
the Illinois Science and Energy Innovation Trust on an annual basis.  The statute allows 
the utility to recover 70% of the contribution through rates.  220 ILCS 5/16-108.6(f).  The 
Company had originally recorded the recoverable portion of the required donation to an 
A&G account to which the Wages and Salaries allocator was applied.  (ComEd Ex. 
14.0, 19:405-419.)  Applying the allocation factor to the required contribution results in 
the recovery of less than the 70% allowed by law.  Id.  To correct this, the Company has 
removed the recoverable amount of the required donation from A&G and included it as 
a Customer Accounts expense.  Staff agreed with the Company’s proposed treatment of 
the required donation.  (Staff Ex. 9.0, 3:50-54.)  This issue is not contested. 

 
C. Potentially Contested Issues 

1. Use of Rate Formula Template / Traditional Schedules for 
Analysis of Adjustments / Disallowances 

The Commission should find that the “traditional” revenue requirement schedules 
should continue to be used for both the analysis of adjustments and disallowances and 
for the presentation of the Commission’s final revenue requirements.  Unlike the 
Commission’s traditional revenue requirement schedules, the formula rate template 
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does not provide for the input of adjustments into the formula rate revenue requirement 
calculations.  Further, it is unknown how to conduct a determination of what 
adjustments, if any, have been made to the formula rate inputs.  (Staff Ex. 7.0, 9.) 

 This issue was previously litigated in Docket No. 12-0321 and was 
specifically addressed in the Commission’s Order in that proceeding.  There, the 
Commission concluded that “traditional” revenue requirement schedules should be 
utilized.  In support of its conclusion, the Commission stated that “use of the traditional 
schedules provides transparency to the formula rate proceeding in that the traditional 
schedules show all of the adjustments made by the parties, the ALJs and the 
Commission.”  Commonwealth Edison Co., ICC Order Docket No 12-0321, 105 
(December 19, 2012).   

In its attempt to provide evidence to sway the Commission from its prior 
conclusion, ComEd pointed to two inadvertent “errors” it noted within Staff’s use of the 
traditional schedules in direct testimony to determine ComEd’s revenue requirement.  
(ComEd Ex. 17.0, 2-3.)  However, Staff was not the only party to make inadvertent 
errors in its preferred revenue requirement presentation.  ComEd also made errors in its 
own revenue requirement calculations.  (ComEd Ex. 2.0 REV, 15.)  Given the enormous 
complexity of the ComEd formula rate revenue requirement calculation, including over 
30 pages of formula rate schedules and appendices and over 150 pages of supporting 
workpapers, and considering the relative newness of the formula rate legislation, it is 
understandable that all parties could experience minimal issues in producing their 
preferred revenue requirements.  Indeed, Staff’s testimony provides but one example of 
the machinations of appendices, schedules and workpapers necessary for parties to 
validate which adjustments at issue the Company accepts versus contests. (Staff Ex. 
7.0, 9-10.) The minimal errors incurred by both ComEd and Staff do not provide 
adequate reason to depart from past Commission practice – to the contrary, the two 
competing revenue requirement presentations provide necessary checks upon one 
another. 

 

XII. CONCLUSION 

WHEREFORE, for all of the following reasons, Staff respectfully requests that the 
Commission’s order in this proceeding reflect all of Staff’s recommendations regarding 
the Company’s tariffs and charges submitted pursuant to Section 16-108.5 of the Public 
Utilities Act. 
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       Respectfully submitted, 
 
 
 
       ___________________________ 
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