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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 
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No. 12-0511 
 
(Cons.) 
 
No. 12-0512 
 
On Rehearing 

INITIAL POST-HEARING BRIEF ON REHEARING  
OF NORTH SHORE GAS COMPANY AND 

THE PEOPLES GAS LIGHT AND COKE COMPANY 

North Shore Gas Company (“North Shore” or “NS”) and The Peoples Gas Light and 

Coke Company (“Peoples Gas” or “PGL”) (together, the “Utilities”), by their counsel, submit 

this Initial Brief on Rehearing. 

I. INTRODUCTION AND BACKGROUND 

The Illinois Commerce Commission’s (“the Commission”) June 18, 2013, final Order in 

these cases (“June 18 Order”) correctly included in the Utilities’ rate bases deferred tax assets for 

their 2012 and 2013 Net Operating Losses (“NOLs”).  June 18 Order at 99-100.  The figures for 

the NOLs need to be calculated correctly, of course, which means, among other things, that they 

must reflect the Commission’s direction to use the average rate base method.  June 18 Order at 

38. 

The Appendices to the June 18 Order, however, contained two mathematical errors 

regarding the NOLs.  In particular, the calculation: (1) for Peoples Gas and North Shore failed to 

divide one figure by 2 (dividing by 2 was required to reflect use of the average rate base 

method), and then (2) for Peoples Gas, subtracted that incorrect figure from a number in the 

wrong column.  See, e.g., NS-PGL Exhibit (“Ex.”) 53.3N, 53.3P.  The NOL figures also need to 

be revised slightly to reflect certain derivative impacts and corrections.  Id.  
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The corrected NOL figures should be adopted.  The Utilities’ application for rehearing 

asked that the NOL figures be corrected.  The Commission granted rehearing on that issue.  The 

Utilities’ and Staff’s evidence on rehearing agrees on the correct figures given inclusion of the 

NOLs in rate base.  See, e.g., Staff Ex. 26.1, Appendices A and B.  The intervenors chose not to 

file any testimony on rehearing.   

Moreover, the Commission’s failure to correct the NOL figures would run a serious risk 

that the Internal Revenue Service (“IRS”) will find a “normalization error” has occurred, which 

could end the Utilities’ ability to use accelerated depreciation.  That outcome would significantly 

increase the Utilities’ cost of doing business and would be a fiasco for customers and the Utilities 

alike.   

The Commission also granted rehearing on the claim by the AG and CUB-City1 that the 

Utilities had included the 2012 NOL in their rate bases too late in the original proceedings, but 

that claim is defunct.  That claim never was true in the first place.2  Moreover, the intervenors 

themselves have shown that their claim is hollow.  They have no opposing facts to present to the 

Commission.  The record demonstrates that a 2012 NOL exists.  Further, there is no argument 

that if an NOL exists, it does not belong in rate base.  Otherwise, AG and CUB-City would be 

arguing the 2013 NOLs be excluded from the Utilities’ rate bases.  In their Applications for 

                                                 
1  The Illinois Attorney General’s Office (AG) and the Citizens Utility Board (CUB) – City of Chicago (City). 
2  In their July 31, 2012, tariff filing and supporting materials that initiated these consolidated Dockets, the Utilities 
informed Staff and intervenors that both North Shore and Peoples Gas were forecasted to have standalone Net 
Operating Losses (NOLs).  NS Ex. 5.1, Schedule G-5, p. 10; PGL Ex. 5.1, Schedule G-5, pp. 10-11.  The Utilities 
also indicated, however, that these deferred tax assets were not included in the Utilities’ rate bases because at the 
time it was assumed that their parent company’s, Integrys Energy Group, Inc. (“Integrys”), consolidated group 
would be able to absorb those losses.  Id.  The Utilities even indicated that this assumption would be monitored and 
updated at each step of the case.  Id.  In rebuttal testimony, the Utilities provided a status on the 2012 NOLs and 
informed Staff and intervenors that they would request the inclusion of deferred tax assets in the Utilities’ rate bases 
should the Integrys consolidated group not be able to absorb those 2012 NOLs.  Stabile Reb., NS-PGL Ex. 30.0 
Rev., 27:649-652, 30:723-727.  In surrebuttal testimony, after it turned out that the group could not absorb the 
losses, the Utilities made such a request.  Stabile Sur., NS-PGL Ex. 46.0, 36:868-876.  Staff reviewed this evidence 
and addressed it in testimony and through discovery and cross-examination.  Pearce Dir., Staff Ex. 4.0, 26:644-
27:658; Pearce Reb., Staff Ex. 14.0, 23:492-505; Staff Cross Exs. 12-15. 
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Rehearing, the AG and CUB-City offered no new arguments on this subject and relied on 

misstatements of the evidence and a misunderstanding of tax accounting.  Then, on rehearing, 

they expressly waived their right to offer any direct testimony, and they chose not to file any 

rebuttal testimony.3     

II. THE COMMISSION SHOULD APPROVE CORRECTED SCHEDULES  
PROPERLY REFLECTING THE 2012 AND 2013 NOLS IN RATE BASE  

As indicated in the Utilities’ application for rehearing (at 9-11 and Attachments A and B 

thereto), the June 18 Order’s Appendices contained certain mathematical errors relating to the 

Utilities’ 2012 and 2013 NOLs, and these errors are reflected in final figures in the body of the 

Order. 

Based on the testimony filed by the Utilities and Staff in the original proceedings and on 

rehearing, the Commission should adopt the applicable figures in the schedules identified as 

Staff Ex. 26.1, Appendices A and B, as they properly reflect the impacts of the 2012 and 2013 

NOLs.  See also Moy Rep., NS-PGL Ex. 54.0, 1:17-18, 2:35-38.  There is no contrary evidence.  

(See Section III of this Initial Brief on Rehearing for discussion showing the propriety of 

including the 2012 NOLs in the Utilities’ rate bases.)  

Moreover, even though the Commission correctly concluded in its June 18 Order that the 

2012 and 2013 NOLs should be reflected in the Utilities’ rate bases, which is consistent with the 

tax normalization rules, the Utilities are concerned that the incorrect schedules of the Order, 

especially if not corrected on rehearing, could be viewed as an inconsistent action under the tax 

normalizations rules. 

                                                 
3  08/22/13 Transcript, 7:3-8:5. 
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The Treasury Regulations require a utility to notify the IRS if a rate order contains a 

determination inconsistent with normalization.  See Treasury Regulation Section 1.167(l)(h)(6)4.  

Under this regulation, the Utilities were required to notify the IRS within 90 days of the issuance 

of the June 18 Order because the mathematical errors could be viewed as resulting in an order 

inconsistent with normalization under the Treasury Regulation’s third criterion.  The Utilities 

complied with this reporting requirement on September 19, 2013.  See NS-PGL Ex. 54.2.  Given 

the nature of the errors and assuming a Commission approval on rehearing of the applicable 

figures in the schedules contained in Staff Ex. 26.1, the Utilities are hopeful the potential 

normalization issue will be resolved. 

There is one related issue.  In rebuttal testimony on rehearing, Staff recommends that to 

avoid future inadvertent errors, “in future general rate cases, the Companies provide a full 

quantification of the impact of its position on all pending adjustments.”  Hathhorn Reb., Staff 

Ex. 26.0, 3:49-50 (emphasis added).  Staff reasons that it did not have the opportunity to quantify 

the full revenue requirement impact of the NOLs, and this led to the errors in the Order 

Appendices.  Id., 3:51-54.  Through surrebuttal testimony in the original proceedings5, discovery 

responses in the original proceedings6 and briefs7, as well as their Application for Rehearing and 

their testimony and discovery responses on rehearing, the Utilities provided all of the 

                                                 
4 Treasury Regulation 1.167(l)(h)(6) provides: “Change in method of regulated accounting. The taxpayer shall 
notify the district director of a change in its method of regulated accounting, an order by a regulatory body or court 
that such method be changed, or an interim or final rate determination by a regulatory body which determination is 
inconsistent with the method of regulated accounting used by the taxpayer immediately prior to the effective date of 
such rate determination. Such notification shall be made within 90 days of the date that the change in method, the 
order, or the determination is effective. In the case of a change in the method of regulated accounting, the taxpayer 
shall recompute its tax liability for any affected taxable year and such recompilation shall be made in the form of an 
amended return where necessary unless the taxpayer and the district director have consented in writing to extend the 
time for assessment of tax with respect to the issue of normalization method of regulated accounting.”   
5  Moy Sur., NS-PGL Exs. 42.1N, 42.1P, 42.2N, and 42.2P; Hengtgen Sur., NS-PGL Exs. 43.1N, 43.1P, 43.2N, 
43.2P, 43.5N, 43.5P, 43.7N and 43.7P. 
6 Staff Cross Ex. 11, Utilities’ Responses to Staff data request DLH 3.01; Utilities’ responses to JMO 27.01, see 
Moy Rep., NS-PGL Ex. 54.0, 5:fn 3.   
7 In the original phase of these consolidated proceedings, Utilities’ Rep. Br. at 52-57; Utilities’ Corr. Brief on 
Exceptions at 30-31; Utilities’ Reply Brief on Exceptions at 45.    
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information necessary to properly reflect the impacts of the 2012 and 2013 NOLs.  However, 

Staff’s proposal that the Utilities provide full quantifications of the impact of its position on all 

pending adjustments, taken literally, is unworkable in the time constraints of testimony and the 

norm in Commission practice.  Moy Rep., NS-PGL Ex. 54.0, 4:73-77.  For example, in Staff and 

intervenor direct testimony filed in the original proceedings, Staff, AG, and CUB-City each 

proposed adjustments to incentive compensation.  Under Staff’s proposal, the Utilities would 

have to prepare schedules for each of those “pending adjustments” showing the impacts of each 

adjustment not only on those items as such, but also on everything they affect.  That is one of 

many adjustments that were pending in direct and rebuttal testimonies.  All operating income 

expense adjustments affect the Cash Working Capital (“CWC”) in rate base figures.  So, for just 

one utility, if there were just five contested operating expense adjustments, their permutations 

could have 32 different possible combinations, meaning 32 different CWC figures.  The 

permutations would cascade far beyond anything feasible or useful.  The Staff proposal is 

unworkable.  However, if the Commission were to adopt Staff’s proposal, this new requirement 

should apply to all utilities and to Staff and intervenor adjustment proposals as well, because 

there is no reasonable or fair basis for distinguishing their proposals from the rationale of the 

Staff position. 

The Utilities in rate cases always provide highly detailed testimony and attachments, and 

they always answer hundreds of detailed data requests with numerous subparts.  The 

mathematical errors in the Appendices to the June 18 Order, which involve omitting to divide by 

two and subtracting from the wrong column, are no reason to create a new incredibly 

burdensome regime.  
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For the foregoing reasons, the Commission should reaffirm its decision to include both 

the 2012 and 2013 NOLs in the Utilities’ rate bases and approve the corrected figures in the 

Schedules identified as Staff Ex. 26.1.  Further, the Commission should decline adopting Staff’s 

ill-conceived proposed new requirement for submitting schedules that reflect the impacts on the 

Utilities’ positions of all pending adjustments.  

III. THE COMMISSION CORRECTLY CONCLUDED THAT THE 2012 NOLS 
SHOULD BE REFLECTED IN RATE BASES 

In its June 18 Order, the Commission correctly concluded that the 2012 NOLs should be 

included in the Utilities’ rate bases.  In properly concluding that it would have been improper to 

include the 2012 NOL in rate base in either the direct or rebuttal testimony, the Commission 

chronicled the Utilities’ position and evidence provided in their direct, rebuttal, and surrebuttal 

testimony and through discovery.  June 18 Order at 99. 

However, the AG and CUB-City both requested rehearing on the issue.  The AG claimed 

(incorrectly) that the only evidence in the record regarding the 2012 NOLs is one sentence in the 

Utilities’ surrebuttal testimony.  AG Appl. Rehg. at 11.  CUB-City argued (incorrectly) that the 

Utilities knew of but chose to wait until surrebuttal testimony to use the 2012 NOLs for 

themselves.  CUB-City Appl. Rehg. at 10.  Those arguments were not new (they were made in 

briefs in the original proceeding, and were rejected by the Commission) and are contrary to the 

record and the procedures for a consolidated group’s tax return.  Furthermore, in their 

short-sighted, results-driven positions, the AG and CUB-City ignore the serious risk of a tax 

normalization violation resulting from their arguments and the impact on the Utilities’ 

customers.  Moreover, any suggestion the AG and CUB-City were denied the opportunity to be 

heard was disproved and made moot when they waived filing direct testimony on rehearing and 

chose not to file rebuttal testimony.  Their arguments should be rejected as without merit.   
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A. The Evidence Supports Inclusion of the 2012 NOLs in Rate Bases 

The AG argued that there is no evidence of 2012 NOLs other than one sentence in 

surrebuttal testimony (AG Appl. Rehg. at 11) and that the Utilities failed to explain how closing 

of their 2012 books caused an NOL where none existed before (AG Appl. Rehg. at 13).  The 

AG’s arguments ignored the substantial evidence in the record regarding the existence of the 

2012 NOLs and how and when they should be included in the Utilities’ rate bases.  Evidence of 

the 2012 NOLs was contained in:  

• Schedule G-5, filed on July 31, 2012, included in the Utilities’ direct testimony, 

where they report that:  

There is currently no forecasted net operating loss (“NOL”) deferred 
income tax asset. This results from the assumption that while [the 
Utilities] may be generating taxable losses, the consolidated group is 
assumed to be able to use those losses.  Under the Companies tax sharing 
agreement, [the Utilities] will be paid cash for the tax benefit of [their] 
loss, if any, generated on a standalone basis, and used to reduce 
consolidated tax obligations.  [The Utilities] will therefore not have a 
deferred income tax asset for the NOL.  This assumption will be 
monitored/updated at each step in the case. 

NS Ex. 5.1, Schedule G-5, p. 10; PGL Ex. 5.1, Schedule G-5, pp. 10-11.  

(Emphasis added)  

• The Utilities’ Response to Staff data request BAP 15.01 (dated October 23, 2012) 

where the Utilities stated: 

As of the point in time estimates were provided for this instant proceeding, 
the assumed facts and circumstances were that [the Utilities] would incur a 
NOL for 2012 on a stand-alone basis, but [Integrys consolidated group] 
would have been able to use the [Utilities] NOL to reduce current or prior 
tax obligations of the consolidated group. 

*** 

The NOL Deferred tax asset would have been approximately $1.9 million 
at the end of 2012.  The NOL deferred tax asset balance at the end of 2013 
would be zero as the 2012 NOL would have been used in 2013. 
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*** 

The NOL Deferred tax asset would have been approximately $51.6 
million at the end of 2012.  The NOL deferred tax asset balance at the end 
of 2013 is an iterative number that needs to reflect the impacts of the 
revenue increase and all adjustments.  However, the amount "per book" is 
approximately $53.4 million. 

*** 

[The Utilities] will review the above assumptions related to the 
consolidated tax position at the time it is preparing its rebuttal testimony.  
Current estimates indicate that [Integrys consolidated group] may not be 
able to use the NOL as originally assumed.  As such, [the Utilities] will be 
mindful of the normalization rules, and the requirement to include the 
NOL in rate base.  [The Utilities] will propose an adjustment if the 
company believes it is appropriate and prudent to do so. 

Staff Cross Exs. 12 and 13.   

• The Utilities’ Response to Staff data request BAP 19.01 (dated November 15, 

2012) where the Utilities stated: 

The [Utilities] will look at the latest estimates of taxable income for the 
consolidated group.  For Peoples Gas and North Shore, amounts will be 
equal to the taxable income embedded in the [Utilities’] rebuttal 
testimony.  If the consolidated group is in an NOL position under that 
measure, it will be prudent to introduce a deferred tax asset for the NOL. 

Staff Cross Exs. 14 and 15.   

• Rebuttal testimony filed on December 18, 2012, where Utilities witness John P. 

Stabile testified: 

Inclusive of adjustments proposed in my rebuttal testimony and based on 
the Utilities’ revised revenue requirement request, is [that] the Utilities are 
not in an NOL position at any point during 2013, and no deferred tax 
assets exists at the end of 2012 due to the consolidated groups income. 

Stabile Reb., NS-PGL Ex. 30.0 Rev., 27:649-652 

*** 

However, the depreciation deductions have now caused Peoples Gas to be 
in a tax loss position for 2011 and 2012.  

Stabile Reb., NS-PGL Ex. 30.0 Rev., 28:692-693.  

*** 
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Under accounting rules, the Utilities will establish deferred tax assets for 
their NOLs.  If an NOL arises, the Utilities request that the deferred tax 
asset to be established during 2012 and 2013 for the federal and state tax 
effect of the Utilities’ 2012 and 2013 NOLs be included in rate base for 
the purpose of computing the Utilities’ 2013 revenue requirement. 

Stabile Reb., NS-PGL Ex. 30.0 Rev., 30:723-727. 

The evidence demonstrates that the Utilities were already forecasting standalone 2012 

NOLs at the time they filed their direct testimony.  Further, at the time they filed rebuttal 

testimony on December 18, 2012, the Utilities were still forecasting that the consolidated 

group’s income would be able to absorb these losses.  Stabile Reb., NS-PGL Ex. 30.0 Rev., 

27:649-652; Staff Cross Exs. 12 and 13.  It was not until Integrys’ books closed for the 2012 year 

and actual numbers were available, however, that the Utilities found out the Integrys 

consolidated group was in a loss position and could not absorb the Utilities’ standalone 2012 

NOLs.  Stabile Sur., NS-PGL Ex. 46.0, 36:868-876.  Thus, as the Utilities indicated in rebuttal 

testimony should NOLs arise for 2012, the Utilities proposed deferred tax assets to be 

established during 2012 for the federal tax effect of the Utilities’ 2012 NOLs to be included in 

rate base for the purpose of computing the Utilities’ 2013 revenue requirements.  Stabile Reb., 

NS-PGL Ex. 30.0 Rev., 30:723-727; Hengtgen Sur., NS-PGL Ex. 43.0, 26:572-580; NS-PGL 

Exs. 43.5N and 43.5P.   

Staff reviewed the Utilities’ assumptions and requested that the Utilities provide updates 

regarding the NOLs.  In particular, in direct and rebuttal testimony (filed on November 20, 2012, 

and January 16, 2013, respectively), Staff witness Bonita Pearce noted that she had outstanding 

data requests regarding the NOLs and reserved the right to propose adjustments in rebuttal 

testimony or in supplemental rebuttal testimony.  Pearce Dir., Staff Ex. 4.0, 26:644-658; Pearce 

Reb., Staff Ex. 14.0, 23:492-505.  In fact, Ms. Pearce specifically referred to the Utilities’ 
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responses to Staff data request BAP 19.01 (Staff Cross Exs. 14 and 15).  Pearce Dir., Staff 

Ex. 4.0, 26:645-647. 

In its direct and rebuttal testimonies, the AG addressed other tax-related issues such as 

the proper tax accounting methodology to account for deferred taxes related to a change in state 

income tax rate8, the Invested Capital Taxes9, the tax accounting methodology related to 

repairs10, and bonus depreciation11.  However, the AG opted not to address the evidence 

regarding the 2012 NOLs and the Utilities’ proposal should the Integrys consolidated group not 

be able to absorb the standalone 2012 NOLs.  Staff evaluated the evidence and submitted both 

testimony and discovery12 regarding the NOLs.  If the AG had questions concerning the 

propriety of the standalone 2012 NOLs or the methodology chosen by the Utilities regarding the 

NOLs, it should have raised those concerns in either direct or rebuttal testimony.13  Similarly, as 

discussed below in Section III.C.b., if CUB-City had questions concerning the tax sharing 

agreement with Integrys or why the Utilities were not using the 2012 NOLs for themselves, they 

should have raised those concerns in either direct or rebuttal testimony.14  Intervenors cannot 

ignore record evidence during the pendency of the case and then feign surprise when the Utilities 

propose that 2012 NOLs be reflected in rate base as they indicated they would in testimony.   

Furthermore, the AG and CUB-City positions are clearly results-driven.  Much like the 

Integrys books closing allowing the Utilities to update the status of the 2012 NOLs in January 

2013, there were a number of revenue requirement reducing adjustments proposed by Staff and 

                                                 
8 Brosch Dir., AG Ex. 1.0, 33:746-42:955; Brosch Reb., AG Ex. 4.0, 34:749-42:917 
9 Brosch Dir., AG Ex. 1.0, 42:957-45:1033; Brosch Reb., AG Ex. 4.0; 42:919-45:995.  
10 Effron Reb., AG Ex. 5.0, 4:74-9:198. 
11 Effron Reb., AG Ex. 5.0, 14:307-15:342 and Schedules DJE-1.3N and DJE-1.4P. 
12 See, i.e., Staff Cross Exs. 12 through 15. 
13 The Utilities note given an opportunity on rehearing to rebut the Utilities’ methodology/assumptions regarding the 
2012 NOLs as explained in their direct and rebuttal testimony, the AG opted not to file testimony and rely on 
misstatements of record evidence.  08/22/13, Tr. 7:3-8:5. 
14 Id.   
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intervenors made in January 2013 based on actual data and new law.  In supplemental rebuttal 

testimony filed on January 24, 2013 (a day before the Utilities’ surrebuttal testimony was filed), 

Staff used actual year-end 2012 data to update one of its adjustments reducing rate base.  See 

Kahle Supp. Reb., Staff Ex. 23.0, 2:26-3:51.  Further, Staff, AG and CUB-City all proposed rate 

base and revenue requirement reducing adjustments to include the impacts of 2013 bonus 

depreciation to reduce rate base, based on the enactment of the American Taxpayer Relief Act of 

2012 (enacted January 2, 2013).  However, the only adjustment based on available actual data 

that AG and CUB-City contest is the inclusion of the 2012 NOLs, which increases rate base.  

The Commission should not arbitrarily reject an adjustment (that is based on unrebutted record 

evidence) because it increases rather than decreases a utility’s rate base.   

The Commission correctly concluded that the 2012 NOLs should be reflected in rate 

base.  The evidence demonstrates that the Utilities’ stand-alone 2012 NOLs existed from the 

time of the Utilities’ direct filing on July 31, 2012, but that it was assumed they would be 

absorbed, subject to monitoring and updating.  The Utilities indicated a deferred tax asset for the 

2012 NOLs was not included in either Peoples Gas’ or North Shore’s rate bases in direct or 

rebuttal testimony because the assumption was that the Integrys consolidated group would be 

able to absorb those losses for 2012.  However, upon the closing of Integrys’ books in January 

2013, the Utilities first became aware that the Integrys consolidated group could not absorb those 

2012 NOLs.  The first opportunity for the Utilities to update the parties was in surrebuttal 

testimony.  At that point, moreover, if the Commission did not include the 2012 NOLs in the 

Utilities’ rate bases, “there would be a violation of normalization [rules] that would occur, which 

would result in the loss of accelerated depreciation, including bonus depreciation.”  Stabile Reb., 
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NS-PGL Ex. 30.0 Rev., 30:728-33:796; Stabile, 2/8/13, Tr., 777:7-21.  (See Section III.C. of this 

Initial Brief on Rehearing for a discussion of the tax normalization rules.)    

B. The Utilities’ Accounting of their 2012 NOLs Is Consistent  
With Basic Tax Accounting  

CUB-City argue that the Utilities knew of, and waited until, surrebuttal testimony to use 

the NOL for themselves.  CUB-City Appl. Rehg. at 10.  That argument not only misrepresents 

the record as discussed above, but also demonstrates a complete misunderstanding of how a 

consolidated entity claims an NOL of one of its members for tax purposes.   

The Utilities are included in the consolidated United States income tax return filed by 

Integrys.  NS Ex. 5.1, Schedule G-5, p. 4; PGL Ex. 5.1, Schedule G-5, p. 4.  Further, the Utilities 

are parties to a federal and state tax allocation arrangement with Integrys and its subsidiaries 

under which each entity determines its provision for income taxes on a standalone basis.  NS 

Ex. 5.1, Schedule G-5, p. 4; PGL Ex. 5.1, Schedule G-5, p. 4.  Under this tax sharing agreement, 

the Utilities would be paid cash for the tax benefit of their losses, if any, that are used to reduce 

the consolidated group’s tax obligations.  NS Ex. 5.1, Schedule G-5, p. 10; PGL Ex. 5.1, 

Schedule G-5, p. 10-11.  To the extent that the Integrys consolidated group can absorb the NOLs 

of Peoples Gas and North Shore, no NOLs are needed to be reflected in rate base because they 

are not being used by the Utilities.  NS Ex. 5.1, Schedule G-5, p. 10; PGL Ex. 5.1, Schedule G-5, 

pp. 10-11; Stabile Reb., NS-PGL Ex. 30.0 Rev., 27:649-652; Staff Cross Exs. 12 and 13.  This 

evidence is unrebutted.   

Under their tortured logic, CUB-City would have the Utilities include the effects of 

NOLs in rate base when information available at the time would indicate that the NOLs would be 

used by the consolidated group and thus paid in cash to the Utilities.  As such, it would have 

been improper to reflect the NOLs in the Utilities’ rate bases at that point.  Furthermore, it was 
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not the Utilities’ “decision” to suddenly “use the NOLs themselves” in January 2013 (CUB-City 

Appl. Rehg. p. 10), it was a function of the tax sharing agreement with Integrys and the closing 

of the Integrys books for the 2012 year, as the undisputed record evidence shows. 

Additionally, if CUB-City had concerns regarding the tax sharing agreement between the 

Utilities and their parent and the application of the 2012 NOLs, why did they not raise those 

concerns in direct and rebuttal testimony? 15  In their direct and rebuttal testimonies, CUB-City 

addressed other tax-related issues such as the proper tax accounting methodology to account for 

deferred taxes related to a change in state income tax rate16, the Invested Capital Taxes17, the tax 

accounting methodology for overheads18, and bonus depreciation19. 

Within the constraints of their tax sharing agreement with Integrys and forecasts available 

at the time, the Utilities did not reflect the 2012 NOLs in their direct and rebuttal rate bases 

because the Integrys consolidated group was forecasted to absorb those losses.  Upon learning 

that the consolidated group could not absorb the NOLs, the first opportunity for the Utilities to 

update the evidence was in surrebuttal testimony.  The Commission properly concluded that the 

2012 NOLs should be reflected in the Utilities’ rate bases. 

C. The Harmful Effect of Not Including the 2012 NOLs in the Utilities’ Rate  
Bases Is Severe to Both the Utilities and their Customers  

Failure to reflect known 2012 NOLs in the Utilities’ rate bases in this proceeding may 

cause a violation of the tax normalization rules.  Interestingly, neither AG nor CUB-City chooses 

to address this issue or even offer evidence that the Utilities are wrong with regard to the 

                                                 
15 CUB-City, who questioned that the Utilities’ assumptions regarding when an NOL can be claimed, refused the 
opportunity to submit testimony on rehearing to rebut the Utilities’ evidence regarding tax accounting for a 
consolidated entity and when a utility can claim an NOL.  Instead, if they persist in this line of argument, they 
apparently will choose to rely entirely on misstatements of the record. 
16 Smith Dir., CUB-City Ex. 1.0, 55:1519-67:1915; Smith Reb., CUB-City Ex. 2.0, 25:534-45-990. 
17 Smith Dir., CUB-City Ex. 1.0, 105:3257-107:3313; Smith Reb., CUB-City Ex. 2.0, 11:202-14:293. 
18 Smith Dir., CUB-City Ex. 1.0, 22:527-45:1293. 
19 Smith Reb., CUB-City Ex. 2.0, 45:992-47:1025. 
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violation of tax normalization rules.  The evidence demonstrates that based upon the record in 

this proceeding, failure to include the 2012 NOLs in the Utilities’ rate bases will likely lead to a 

tax normalization violation, resulting in the loss of the Utilities’ ability to claim accelerated 

depreciation.   

The normalization rules for tax purposes address how a company must normalize the 

effect of accelerated depreciation.  Stabile Reb., NS-PGL Ex. 30.0 Rev., 30:731-735.  By 

recording the effects of an NOL as a deferred tax asset, the tax benefit associated with 

accelerated depreciation is effectively eliminated until the time the loss is realized.  Id. at 

33:783-787.  The result of violating this rule is severe to both the Utilities and their customers.  A 

violation would result in the Utilities not being able to claim the rate base-reducing impacts of 

accelerated and bonus depreciation.  Id. at 33:788-796; Stabile Tr. 2/8/13, 777:7-21.  The 

consequences of violating the normalization rules are also unrebutted.   

While an NOL may increase rate base for a short period of time, the loss of the ability to 

claim accelerated depreciation affects the entire life of an asset.  Short-term thinking in this 

situation could have severe and significant long term harm to the Utilities’ customers.  For 

example, in the Utilities’ 1991 rate cases20, Staff proposed to change the proration formula to 

estimated accruals for the deferred income tax balances, which was contrary to the tax 

normalization rules.21  The Commission did not adopt Staff’s proposal as the IRS determined 

that Staff’s proposal would be a normalization violation.  Docket No. 91-0586, 1992 Ill. PUC 

LEXIS 376, 40-42.22  In those proceedings, the deferred income taxes for Peoples Gas and North 

                                                 
20 North Shore Gas Company, ICC Docket No. 90-0010 (Order Oct. 6, 1992); Peoples Gas Light and Coke 
Company, ICC Docket No. 91-0586 (Order Nov. 8, 1991). 
21 Staff Cross Ex. On Rehg. 1, Peoples Gas’ Response to Staff Data Request ACC 1.08, Attach 01, pp. 1-2; Docket 
91-0010, 1991 Ill. PUC LEXIS 636, 10-13; Docket 91-0586, 1992 Ill. PUC LEXIS 376, 40-42.   
22 Note that on Docket No. 91-0010, the Commission declined Staff’s adjustment because the issue had not been 
extensively briefed and the IRS had not fully addressed the issue.  The Commission noted that a second Private 
Letter Ruling was required to fully resolve the issue. 
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Shore were $168,716,000 and $19,055,000 respectively.  Docket No. 91-0586, 1992 Ill. PUC 

LEXIS 376, 194; Docket No. 91-0010, 1991 Ill. PUC LEXIS 636, 18.  In the current 

consolidated proceedings, the deferred income taxes that should be properly included in the rate 

bases (including deferred taxes subject to accelerated depreciation) for Peoples Gas and North 

Shore are $449,674,000 and $68,160,000 respectively.  Staff Exs. 26.1, App. A at 5 and App. B 

at 5.  Had the Commission adopted the Staff adjustments in the 1991 Rate Cases resulting in a 

normalization violation and the Utilities losing the ability to claim accelerated depreciation, 

instead of deferred taxes growing for Peoples Gas and North Shore by over $280 million and $49 

million respectively, the deferred taxes would have begun to reverse and balances would be 

substantially less than they were in the 1991 Rate Cases.  Annual revenue requirement impacts 

that do not reflect the level of deferred income taxes in rate base could be well in excess of ten 

times the amount of the short-term impact of properly including the 2012 NOLs in the Utilities’ 

rate bases.23  

When determining whether a normalization violation occurred, the IRS will look to the 

public utility commission and its actions.  In granting relief to utilities that have had inadvertent 

errors, in Private Letter Rulings (“PLR”), the IRS has noted that the error had to be inadvertent 

and not the result of the actions or insistence of a public utility commission.  As the IRS stated in 

part in PLR 201318004 (dated 05/03/2013), 

Finally, Commission B never specifically addressed these matters in a rate case 
involving Taxpayer and so did not issue and order on these matters during this 
period. In accord with the Senate Reports quoted above, disallowance or recapture 
of the lTC should be imposed only after a regulatory body has required or 

                                                 
23 For Peoples Gas, the total base rate revenues with the 2012 NOL reflected is $590,881,000 and total base rate 
revenues without the 2012 NOL $586,959,000.  See Staff Exs. 26.1, App. B, p. 1 and 26.2, App. B, p. 1.  Thus, the 
difference is $3,922,000.  For North Shore, the total base rate revenues with the 2012 NOL reflected is $82,796,000 
and total base rate revenues without the 2012 NOL $82,688,000.  See Staff Exs. 26.1, App. A, p. 1 and 26.2, App. A, 
p. 1.  Thus, the difference is only $108,000.   
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insisted upon such treatment by a utility. Because Commission B did not insist on 
the errors discussed above, no disallowance or recapture is required in this case. 

Staff Cross Ex. 2 on Rehg., the Utilities’ response to Staff data request ACC 2.01, Attach 05 at 5.  

(emphasis added).  Thus, in determining whether a violation occurred, the IRS will look to the 

Commission’s Order as to why it is improper for the Utilities to include the 2012 NOL in rate 

base in surrebuttal when the Commission allowed the rate base-reducing effects of 2013 bonus 

depreciation.24   

Furthermore, the situation is not easily rectified.  If the Utilities are found to violate the 

normalization rules, to cure such a violation, the IRS may ask the Utilities to cure the violation 

by requiring a Commission Order that confirms the Commission’s commitment to normalization 

and that provides rate relief for the period beginning on the effective date of the Order.  Staff 

Cross Ex. 2 on Rehg., the Utilities’ response to Staff data request ACC 2.01, pp. 2-3.  In other 

words, a surcharge or other mechanism would have to be adopted to bring customer rates to a 

level they would have been if the violation did not occur effective for the period the rates were in 

effect.  Id.  However, the IRS may not provide an option to cure the violation as it did in the case 

of three California utilities in the 1970s.  Staff Cross Ex. On Rehg 2, the Utilities’ response to 

Staff data request ACC 2.01, pp. 1-2.  In that case, those utilities only regained their ability to 

claim accelerated depreciation through an enactment of law and agreeing to various financial and 

administrative concessions.  Id. 

Finally, if the Commission determines to reverse its decision to include the 2012 NOLs in 

the Utilities’ rate bases, which would be against the evidence and reversible error, Staff has 

attached certain schedules to its testimony that remove the effects of the 2012 NOLs.  See 

                                                 
24 Note that if the decision to include the 2012 NOLs in the Utilities rate bases is reversed, the Order will also be 
relied upon the Utilities to determine whether they will once again need to report a normalization violation to the 
IRS.  
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Hathhorn Reb., Staff Ex. 26.2.  The Utilities provided the information for these schedules to 

Staff based on an important assumption, namely, that the Utilities could not quantify any dollar 

impact resulting from a normalization violation because of the variables involved.  Moy Rep., 

NS-PGL Ex. 54.0, 2:39-3:59.  The actual timing/date that the Utilities would cease to qualify for 

accelerated depreciation is uncertain as it would be based upon the date the IRS deems the 

Commission first taking an inconsistent position with tax rules.  NS-PGL Exs. 54.1N and 54.1P.  

Therefore, the Utilities did not and do not have available the information needed to eliminate the 

effects of accelerated and bonus depreciation resulting from a Commission decision to not reflect 

the 2012 NOLs in the Utilities’ rate bases. 

IV. CONCLUSION 

Therefore, North Shore Gas Company and The Peoples Gas Light and Coke Company, 

for all reasons set forth above, appearing of record, or reflected in their draft proposed 

Administrative Law Judges’ Proposed Order to be filed by October 30, 2013, respectfully 

request that the Commission (1) reaffirm its decision in its Order dated June 18, 2013, that 

included both the 2012 and 2013 Net Operating Losses in rate bases and (2) approve the 

schedules in Staff Ex. 26.1 or the applicable substance thereof to attach as Appendices to its 

Order on Rehearing and correct the NOLs in rate base for rate purposes.    
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