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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
NORTH SHORE GAS COMPANY    ) 
        ) 
Proposed General Increase In Rates For   ) 
Gas Service       ) 12-0511 
        ) 
        ) (Cons.) 
THE PEOPLE GAS LIGHT AND COKE COMPANY  ) 

) 12-0512  
Proposed General Rate Increase In Rates For   ) 
Gas Service.       ) 
 

INITIAL BRIEF ON REHEARING OF THE CITIZENS UTILITY BOARD 
AND THE CITY OF CHICAGO 

 
 NOW COME the Citizens Utility Board (“CUB”), through its attorneys, and the City of 

Chicago by Stephen Patton, Corporation Counsel, (“City”, jointly,“CUB-City”), pursuant to 

section 200.880 of the Rules of Practice of the Illinois Commerce Commission (the 

“Commission” or “ICC”), (“Rules”), 83 Ill. Admin. Code § 200.800, to file their Initial Brief on 

Rehearing in the above-captioned proceeding.   

I. INTRODUCTION TO CUB-CITY REHEARING ISSUE 

This proceeding is the rehearing in the captioned docket of the  proposed general increase 

in natural gas rates of North Shore Gas Company (“North Shore” or “NS”) and the Peoples Gas 

Light and Coke Company (“Peoples” or “PGL”), (collectively “NS-PGL,” or “the Utilities”).  In 

the underlying case, CUB-City put forth evidence that demonstrated that the Utilities should not 

be permitted to use certain tax accounting events to increase their rate bases.  In particular, the 

Utilities should not be allowed to reduce their accumulated deferred income taxes (“ADIT”) as a 

result of 2012 net operationg losses (“NOLs”) that the Utilities knew about throughout the case 

but chose not to reflect until surrebuttal testimony.  CUB-City were prejudiced by that delayed 
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proposal, in the denial of a meaningful opportunity to oppose it in testimony.  The Commission’s 

Final Order of June 18, 2013 (“the Order”) allowed the Utilities to claim the NOLs, under the 

mistaken impression that the Utilities appropriately set forth their assumptions in their direct case 

and “new facts” occurred in January 2013 which affected those assumptions.  ICC Docket 11-

0721, Final Order of June 18, 2013 at 99-100. 

CUB-City filed an Application for Rehearing on July 19, 2013, requesting that the 

Commission reconsider the Order’s determinations on a small number of issues concerning 

certain costs included in the Utilities’ rates and the approved rate design for the Utilities.  In 

particular, CUB-City sought reconsideration of the Commission’s decision to allow the Utilities 

to reflect a Net Operating Loss for 2012 in rate base, despite disqualifying evidence presented by 

CUB-City, the People of the State of Illinois, and supported by Commission Staff, and 

procedural problems that prejudiced ratepayers.  At the Commission Bench Session on August 6, 

2013, the Commission granted the Applications for Rehearing of NS-PGL, CUB-City and the 

People of the State of Illinois on the issue of the 2012 Net Operating Loss (“NOL”). 1   

 A. Argument 
 
  1. Background  

For 2012, the Utilities were allowedto take advantage of 50% bonus tax depreciation for 

certain new depreciable assets with a recovery period of 20 years or less.  See Smith, CUB-City 

Ex. 2.0, 45:996-1001.  Therefore, rather than depreciating the asset equally over its life, a 

company (or utility) could depreciate 50% of the asset in its first year.  For example, if a 

qualifying asset was worth $250,000 and was expected to last 20 years, per normal accounting 

rules, $12,500 should be charged per year to the company’s expenses.  Using bonus depreciation, 

                                                            
1 CUB-City do not address the propriety of the 2013 NOL in this brief. 



4 

 

the utility could deduct 50% of the purchase price of the asset, $125,000, rather than only 

$12,500, in 2012.  If the company’s net profit for 2012 was $100,000, then after the $125,000 

deduction, the company would have a NOL of $25,000.  

A NOL, if caused by differences between book and federal income tax depreciation, is 

required by federal tax regulations to be normalized and that action increases rate base.  The rate 

base increase occurs because NOL decreases ADIT, and ADIT decreases rate base.  See Feb 8 tr. 

82:7-21.   

Throughout most of the underlying case, the Utilities stated that PGL-NS would incur an 

NOL for 2012 on a stand-alone basis, but its parent, TEG, would be able to use the PGL and NS 

NOLs for 2012 to reduce current or prior tax obligations of the consolidated group.  Staff Cross 

Exhibits 12 and 132, (“Similarly, for 2013, Peoples Gas would incur a NOL on a stand-alone 

basis, but TEG consolidated was assumed to absorb it.  This assumption was disclosed on 

Schedule G-5.” (emphasis added)).  That response was provided in October, 2012; thus, the 

Utilities were aware at that time that the 2012 tax benefit would result in an NOL for that year.  

Staff Cross Ex. 12, Staff Cross Ex. 13.  In all their case filings before surrebuttal, the Utilities 

maintained the propriety of that assumption and did not reflect any ADIT impact of 2012 NOLs 

in their rate base.  Only in their surrebuttal testimony did the Utilities reverse the assumption that 

because the Utilities’ 2012 deductions, including 2012 bonus tax depreciation, would be usable 

in the TEG consolidated return, the 2012 NOLs would have no ADIT impact on the utilities.   

                                                            
2 Staff Cross Exhibits 12 and 13 are attached as an Appendix to this brief. 
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  2. The Utilities’ Change in Position Prejudiced CUB-City and  
  Distorted the Commission’s Decision 

 
The Utilities changed their position dramatically on surrebuttal, at which point other 

parties had no opportunity to present rebutting evidence.  While the Utilities made the 

appropriate adjustment to reflect the availability of 2013 bonus depreciation following the 

passage of the American Taxpayer Relief Act of 2012 (“ATRA”), they suddenly reversed the 

assumption on which all testimony in the case was based and claimed the existence of stand-

alone NOL amounts affecting the Utilities, not just for 2013 but also for 2012.  NS-PGL Ex. 

46.0, 36:868-76.   

The Utilities’ update to reflect 2013 bonus depreciation, and the corresponding 2013 

NOL, should have had no impact on a potential 2012 NOL.  The ATRA impacted only 2013 

bonus tax depreciation, and had no effect on 2012 taxes.  No party disputes that.  Indeed, as the 

Utilities acknowledged in Staff Cross Exhibits 12 and 13, the 2012 NOLs were known for 

months prior to the filing of surrebuttal testimony, and the Utilities indicated that TEG would be 

using the NOLs.  The Utilities’ analysis, confirmed in their direct and rebuttal filings and in 

response to specific discovery on this matter, had informed other parties that their 2012 bonus 

tax depreciation would be fully utilized by TEG on the 2012 consolidated return in which NS 

and PGL participate.  The Utilities acknowledged that their decision in surrebuttal to claim 

NOLs for NS and PGL was a departure from their previous statements that the “consolidated 

group” (i.e. their parent company) “was forecasted to absorb those losses.”  NS-PGL Init. Br. at 

56.   

The Utilities could have made the decision to use the NOL themselves, rather than 

allocating it to their parent company, at any time – certainly prior to filing their surrebuttal 
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testimony.  The claimed choice to use the NOLs for their individual benefit at the surrebuttal 

phase in the case prejudiced other parties by severely limiting their opportunity to test the 

Utilities’ representations and to respond to the Utilities’ claims.  When the Utilities changed their 

position, other parties in this proceeding had no opportunity to present responsive evidence and a 

severely limited opportunity to test the information.   

Ratepayers may be prejudiced yet again by the Commission’s acceptance of this late 

change, since the Utilities or their parent may change their minds once again.  If the Utilities (or 

their parent) choose to reverse the decision to use the NOL for themselves again, passing the 

benefit of the NOL back to the parent and decreasing the Utilities’ revenue requirements, the 

approved rates will be inflated.   

The Commission’s decision also creates a troubling precedent.  If utilities are allowed to 

modify the factual assumptions of their test years -- based on nothing more than a tentative 

change in an internal management decision, which the utility remains free to reverse again -- 

ratepayers will be profoundly disadvantaged and the integrity of Commission proceedings will 

be less certain.   

Here, the Utilities merely restated the possibilities associated with their NOLs, without 

committing to that tentative management decision on how to use the 2012 NOLs.  Previously, 

the Utilities had stated that 2012 NOLs would not affect revenue requirements in this case, 

because the NOLs were usable by their parent company.  The information they provided to other 

parties in the case gave no weight to any other possibility, and their revenue requirement 

calculations were undisturbed.  Now the Utilities state that their assumption is that the 2012 

NOLs will affect their revenue requirements—though that management decision also could be 

reversed.  NS-PGL Ex. 46.0 at 36:870-876. 
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In its Final Order in this case, the Commission relied in part on the Utilities’ claim the 

NOL for 2012 was not known prior to surrebuttal testimony, because the ATRA was not signed 

until January 3, 2013.  Final Order at 99.  Though it is true that the 2013 bonus depreciation was 

not assured until the President signed the ATRA in 2013, the 2012 bonus depreciation has been 

known since the inception of this rate case.  Any NOL effect of that depreciation could have and 

should have been claimed before the Utilities’ surrebuttal filing.   

The Commission’s Final Order also relied on the Utilities’ claim that closing 2012 books 

affected the 2012 NOL.  Final Order at 99.  That claim is simply untrue.  Closing their books for 

2012 did not result in a yet-unknown NOL.  As noted above, in response to discovery in October 

of 2012, the Utilities’ stated that “the assumed facts and circumstances were that North Shore 

would incur a NOL for 2012 on a stand-alone basis, but TEG would have been able to use the 

North Shore NOL to reduce current or prior tax obligations of the consolidated group.”  Staff 

Cross Exhibit 12.  The same statement was made for Peoples Gas.  Staff Cross Exhibit 13.  Since 

those statements were made before the 2012 books were closed, the year-end closing of the 

books should have been a “non-event” for the 2012 NOLs, which were known before the closing 

of books.  The only apparent impact of closing 2012 books was that it apparently caused the 

Utilities to reverse a previous management decision about the allocation of the NOL that they 

knew existed all along, and to use its benefit at the last possible opportunity in this case.   

The Commission should revisit this issue in light of the misstated facts upon which the 

Order’s articulated reasoning was based.  The substantial evidence on the whole record required 

for Commission decisions must take account of the uncontroverted evidence that the Utilities 

were aware of the 2012 NOLs long before the Comission’s Order found and that ATRA did not 

affect 2012 NOLs.  Without substantial supporting evidence, the Order’s decision on this issue is 



8 

 

unlawful.  It fails PUA standards requiring articulated reasoning based on record evidence and 

lawful proceedings that protect the rights of the parties, resulting in cost based rates.  See 220 

ILCS 5/10-201(e)(iii) and (e)(iv)D; 5/9-201; 5/16-108(c); City of Chicago v. People of Cook 

County, 133 Ill.App.3d 435, 444 (1st Dist. 1985).  In support of its arguments, CUB-City 

incorporate by reference the arguments presented at CUB-City’s Initial Brief (at 27-32), Reply 

Brief (at 19-21), and Brief on Exceptions (at 14-18). 

CUB and the AG presented ample, compelling evidence to demonstrate the Utilities’ 

knowledge of the NOL.  In its Reply Brief, Staff changed its position and agreed with CUB/AG 

that the 2012 NOL should be removed from the revenue requirement.  Staff Reply Br. at 35.  The 

Commission should correct the misstatements in the Final Order and should not allow the 

Utilities to increase their rate base as a result of the 2012 NOL. 

  3. Conclusion on CUB-City Rehearing Issues 

The Commission permitted this last minute revenue requirement increase, even though 

the Utilities admitted knowing of the 2012 NOL since the inception of the case, at that time 

claiming it would not affect their rate base.  The Commission accepted the Utilities’ claims of 

“new facts” – presented when no other party could respond in testimony—supposedly validating 

the 2012 NOL cost.  The “new facts” consisted entirely of management changing its mind about 

how to use a tax accounting option -- without a commitment that this time the decision is final.  

There are serious implications for future cases in the Utilities’ last minute modifications.  If 

utilities are permitted to modify test year cost data based on internal decisions that were wholly 

within their control throughout the case, the stability of test year ratemaking is significantly 

diminished.  CUB and the City urge the Commission to re-evaluate its decision to reflect the 

2012 Net Operating Loss (“NOL”) in rate base.  That decision was based on the false belief that 
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“new facts” came to light during the case that supported last minute recognition of the 2012 

NOL.  The Final Order is incorrect that the 2012 NOL was not known until the Utilities closed 

their 2012 books, or until the American Taxpayer Relief Act of 2012 (“ATRA”) was enacted.  

Final Order at 99.  The Utilities’ arguments lack a substantive evidentiary, legal, or policy 

foundation, and the 2012 NOL should be disallowed.  

II. NS-PGL REHEARING ISSUES 
 

  A. Normalization Violation 

 The Utilities requested rehearing on certain mathematical calculations that they 

characterize as errors, which they identified in the Appendices to the Final Order.  NS-PGL 

Application for Rehearing at 9.  NS-PGL expressed concern that, if the Final Order’s 

computations were not changed, it was at risk of a normalization violation of which it would 

have to notify the Internal Revenue Service (“IRS”), and which could impact their ability to 

utilize accelerated depreciation and bonus depreciation.  Id. at 10-11.  In testimony, the Utilities 

indicated that they had notified the IRS of the computational errors.  NS-PGL Ex. 54.0 at 3-4:60-

65.   

The letter the Utilities sent to the IRS clearly states:  “The Utilities believe that the above-

described computational errors in the appendices to the Order should not be treated as giving rise 

to a violation of the normalization rules of section 168(i)(9) of the Code.”  NS-PGL Ex. 54.2 at 

9.  The letter states that it was sent as a “protective measure,” as the Utilities hope that this 

rehearing corrects the computational errors.  Id.  Despite the alarm expressed in their Application 

for Rehearing and their testimony, the letter they sent to the IRS demonstrates that the Utilities 

are not nearly as concerned about the risk of losing accelerated depreciation and bonus 

depreciation as they would have the Commission believe. 
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Telephone: 312-263-4282 
Fax: 312-263-4329 
crhicks@citizensutilityboard.org 
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Diane Pezanoski 
Deputy Corporation Counsel  
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