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: 
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INITIAL BRIEF OF COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), by its counsel, in accordance with the 

Rules of Practice of the Illinois Commerce Commission (the “Commission” or “ICC”) and the 

scheduling order of the Administrative Law Judges, submits this Reply Brief. 

I. INTRODUCTION / STATEMENT OF THE CASE 

EIMA’s determination of revenue requirements using defined rate formulae populated 

with annually updated cost inputs based on actual costs reported in a utility’s FERC Form 1, 

reviewed for prudence and reasonableness, with ultimate reconciliation to actual costs, has 

worked to narrow the scope and number of contested issues typically presented in a general rate 

filing.  This is only logical as – barring atypical circumstances – the facts and circumstances 

surrounding actual costs are generally not in dispute.  However, this development appears to 

have frustrated or disturbed some parties, as a consistent theme of many arguments raised in the 

parties’ Initial Briefs is that ComEd should not be permitted to recover its reasonable and 

prudent costs; parties have not disputed that the costs ComEd actually incurred were not 

prudently incurred or reasonable in amount.  The Commission should reject these invitations to 

consider issues beyond the scope of this annual update and reconciliation proceeding and to 

create issues where none properly exists.  For the reasons explained below, the Commission 

should approve the initial and reconciliation revenue requirements presented by ComEd 
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(including ComEd’s acceptances of proposals made by other parties, accepted in order to narrow 

the issues or otherwise), because the costs contained therein represent prudent and reasonable 

costs. 

A. Standard of Proof 

Except where otherwise provided by EIMA and the PUA, the standard of proof in this 

case is preponderance of the evidence.  Section 10-15 of the Illinois Administrative Procedure 

Act mandates that “[u]nless otherwise provided by law or stated in the agency’s rules, the 

standard of proof in any contested case hearing conducted under this Act by an agency shall be 

the preponderance of the evidence.”  5 ILCS 100/10-15.  

The AG makes certain legal assertions about the sufficiency of substantial evidence, 

citing to Commonwealth Edison Co. v. Illinois Commerce Comm’n, 405 Ill.App.3d 389, 398 

(2nd Dist. 2010).  AG Init. Br. at 3.  That language relates to the appellate standard of reviewing 

a Commission decision, and should not be confused with a party’s obligation to support its 

positions by a preponderance of the evidence.  The Commission has expressly rejected a 

proposal to adopt the substantial evidence standard as the standard of proof for parties in 

proceedings before it.  Illinois Commerce Commission: Amendment of 83 III. Admin. Code Part 

200, ICC Docket No. 92-0024 (Order April 29, 1992) at 4. 

Further, the AG does not address specific requirements under EIMA.  Most importantly, 

in a hearing such as this, “concerning the prudence and reasonableness of the costs incurred by 

the utility … that are reflected in the inputs to the performance-based formula rate derived from 

the utility’s FERC Form 1,” EIMA requires that “each objection shall be stated with particularity 

and evidence provided in support thereof, after which the utility shall have the opportunity to 

rebut the evidence.”  220 ILCS 5/16-108.5(d). 
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B. The Commission’s Investigation of ComEd’s Amended Formula Rate Tariff 

The AG addresses the Commission’s proceeding in ICC Docket No. 13-0553.  AG Init. 

Br. at 7-8.  For the reasons indicated in Section III.A of this Reply Brief and ComEd’s Initial 

Brief, proposed changes to the structure or protocols of ComEd’s rate formula in this Docket are 

inappropriate. 

II. OVERALL REVENUE REQUIREMENT 

This formula rate update (“FRU”) proceeding sets ComEd’s distribution rates for the year 

2014.  As discussed in ComEd’s Initial Brief, ComEd’s properly calculated 2014 Net Rate Year 

Revenue Requirement is $2,361,814,000.  ComEd Init. Br. at 3-4.   

A. 2014 Initial Rate Year Revenue Requirement 

ComEd’s properly calculated 2014 Initial Rate Year Revenue Requirement is 

$2,189,267,000.  ComEd Init. Br. at 4.  Staff proposes a figure of $2,186,866,000.  Staff Init. Br. 

at 5.  Staff’s, the AG’s, and CCI’s (CUB, the City of Chicago, and IIEC jointly) respective 

proposed adjustments are discussed in the applicable sections of ComEd’s Initial Brief and this 

Reply Brief. 

B. 2012 Reconciliation Adjustment 

ComEd’s properly calculated 2012 Reconciliation Adjustment is $179,433,000.  ComEd 

Init. Br. at 4.  Staff proposes a figure of $167,674,000.  Staff Init. Br. at 5.  Staff’s, the AG’s, and 

CCI’s respective positions are discussed in Sections III.B and VII of ComEd’s Initial Brief and 

this Reply Brief. 

C. ROE Collar 

ComEd’s properly calculated ROE Collar adjustment is ($6,885,000).  ComEd Init. Br. 

at 4.  Staff agrees.  Staff Init. Br. at 5.  The AG’s and CCI’s respective positions are discussed in 

Sections III.C and VIII of ComEd’s Initial Brief and this Reply Brief.   
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D. 2014 Rate Year Net Revenue Requirement 

Given the above figures, ComEd’s properly calculated 2014 Net Rate Year Revenue 

Requirement is $2,361,814,000.  ComEd Init. Br. at 4.  Staff proposes a figure of 

$2,347,655,000.  Staff Init. Br. at 5.  Staff’s, the AG’s, and CCI’s respective proposed 

adjustments are discussed in the applicable sections of ComEd’s Initial Brief and this Reply 

Brief. 

ComEd’s 2014 Net Rate Year Revenue Requirement is $338,546,000 higher than the 

2013 Net Rate Year Revenue Requirement of $2,023,269,000 approved by the Order in 

ComEd’s 2012 formula rate update proceeding,1 or $353,017,000 higher than the 2012 formula 

rate update Order figure when the latter is adjusted to reflect Public Act 98-0015.2 

Over half of the increase in that revenue requirement, $179,433,000, is due to the 

reconciliation adjustment (ComEd Init. Br. at 4), discussed further below.  Thus, ComEd had 

rates in effect in 2012 that were based on revenue requirement figures that turned out to be far 

below ComEd’s actual 2012 costs.  ComEd Init. Br. at 3 and fn. 3.3 

In other words, the AG’s Initial Brief highlights the $353 million increase figure, 

disingenuously calling it “a whopping 17.6% increase over 2013 revenue requirements.”  See 

AG Init. Br. at 4.  In fact, the value includes the $179 million reconciliation adjustment (money 

spent serving customers in the past, but left uncollected), as the AG later acknowledges.  See AG 

Init. Br. at 5.  The remainder reflects not only increases in costs from 2011 to 2012 (mostly 

                                                 
1  Commonwealth Edison Co., ICC Docket No. 12-0321 (Order Dec. 29, 2012) at 106. 
2  ComEd Ex. 14.01, Sch FR A-1, lines 36-38. 
3  The $179,433,000 reconciliation adjustment is the sum of: (1) the $149,279,000 difference between 

(a) the weighted average revenue requirements used to set the rates in effect in 2012 and (b) the 2012 actual costs; 
(2) the ($6,885,000) (i.e., negative) “ROE Collar” figure discussed below; and (3) interest reflecting the two years 
from 2012 when costs were under-recovered to 2014 when the reconciliation adjustment will be reflected in rates.  
ComEd Ex. 14.01, Sch FR A-1, line 24, and Sch FR A-4. 



{00009569 11 } 5 

operating expenses), but the 2013 projected plant additions and associated adjustments, and the 

effects of Public Act 98-0015 that again restored funds that ComEd should have recovered for 

serving customers, while ComEd’s cost of capital, including its earnings, declined.  E.g., Fruehe 

Dir., ComEd Ex. 3.0 REV., 2:35 – 3:47, 69:1469 – 71:1494. 

III. SCOPE OF THIS PROCEEDING 

A. Changes to the Structure or Protocols of the Performance-
Based Formula Rate 

Staff acknowledges that under Section 16-108.5(d) of the Act the Commission has no 

authority in annual FRU proceedings, such as the instant case, “to consider or order any changes 

to the structure or protocols of the performance-based formula rate approved pursuant to 

subsection (c) of this Section.”  Staff Init. Br. at 6; 220 ILCS 5/16-108.5(d).  ComEd agrees.   

Staff seeks to eviscerate that restriction by construing it to treat only those few Rate 

Formula Sheets that are filed as tariff pages as the rate formula, contrary to the plain language of 

EIMA, past Commission decisions, past Staff positions in ComEd cases, and the evidence in this 

case.  Indeed, Staff’s novel argument was not supported by any witness in this case.  Instead, 

Staff points to an investigation of Ameren Illinois Co. (“Ameren”) formula rates (Ameren Illinois 

Co., ICC Docket Nos. 13-0501 and 13-0517 (cons.) (“Ameren FR Investigation”)), to which 

ComEd is not a party, and claims that it has sought there a “determination” regarding whether 

“change[s] to the formula rate schedules, appendices and work papers that support the two schedules 

in the filed formula rate tariff but are not themselves within such tariff” constitute changes to the 

structure or protocols of a performance-based formula rate.  Staff Init. Br. at 6.  Staff argues, 

without reference to the Administrative Procedures Act, EIMA, Article X of the Act, or any due 

process standards, that “in this docket, as well as future ComEd formula rate cases, the final 



{00009569 11 } 6 

order should be made consistent with any Commission Order in Docket Nos. 13-0501 and 13-

0517 consolidated, where applicable.”  Id. at 7. 

In fact, all efforts to consider such issues for ComEd should be considered outside of this 

proceeding; indeed, the Commission is considering those other issues outside of this proceeding 

in ICC Docket No. 13-0553.  Moreover, Staff’s ending statement that the final Order here (and in 

future ComEd formula rate cases) is somehow bound by and must apply and follow whatever 

decision is made for Ameren in the Ameren FR Investigation is flawed and lacking in merit.  At 

least as applied to ComEd and its Commission-approved formula rate, Staff’s assertions and 

proposals in this regard are contrary to and/or inconsistent with EIMA itself, the terms, 

provisions, and formulas comprising ComEd’s formula rate and how it actually functions, the 

Commission’s Orders in Docket Nos. 11-0721 and 13-0386, and past Staff testimony regarding 

ComEd’s formula rate. 

Staff’s assertion that the statutory prohibition does not apply to the supporting schedules 

and other filed papers constituting ComEd’s Commission-approved formula rate is contrary to 

the specific requirements of EIMA.  EIMA requires a Commission-approved formula rate to 

“specify the cost components that form the basis of the rate charged to customers with sufficient 

specificity to operate in a standardized manner and be updated annually with transparent 

information that reflects the utility's actual costs to be recovered during the applicable rate 

year ….”  220 ILCS 5/16-108.5(c).  Staff’s position would exclude from ComEd’s Commission-

approved formula rate the very details that were statutorily required to be included in ComEd’s 

formula rate.  EIMA further establishes structures and protocols that must be included in a 

formula rate.  Pursuant to Section 16-108.5(c) of the Act:  

The performance-based formula rate approved by the Commission shall 
… (1) [p]rovide for the recovery of the utility's actual costs of delivery …, 
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(2) [r]eflect the utility's actual year-end capital structure …, (3) [i]nclude a 
cost of equity, which shall be calculated … [in accordance with the 
specified statutory formula], (4) [p]ermit and set forth protocols … [for 
recovery of incentive compensation expense, for recovery of pension and 
other post-employment benefits expense, for recovery of severance costs, 
for an investment return on the pension asset at a rate equal to the utility's 
weighted average cost of long-term debt, for recovery of the expenses 
related to Commission proceeding under subsections (c) and (d), for 
amortization over a 5-year period of the full amount of each charge 
exceeding $10 million for ComEd, for recovery of existing regulatory 
assets, for historical weather normalized billing determinants, and 
allocation methods for common costs], (5) … [provide for an earnings 
collar], and (6) [p]rovide for an annual reconciliation, as described in 
subsection (d) ….   

220 ILCS 5/16-108.5(c).  These requirements are not specified in the two formula rate schedules 

included in ComEd’s tariffs, but are instead included in the supporting schedules and workpapers 

ComEd was ordered to file separately from its compliance tariffs.  Commonwealth Edison Co., 

ICC Docket No. 11-0721 (Order May 29, 2012) at 178.  Staff’s position that the components of 

ComEd’s Commission-approved formula rate that meet these requirements should not be 

considered part of the formula rate or as part of the structure and protocols included in its 

formula rate is contrary to EIMA. 

Staff’s position on the rate formula is also contrary to prior Commission Orders, which 

approved the schedules and workpapers Staff would deem to be excluded from ComEd’s 

formula rate.  Those subsequent sheets were never excluded by the Commission from the rate 

formula, but were only excluded from sheets filed as tariffs because the Commission concluded 

that the full formula was too complex.  Commonwealth Edison Co., ICC Docket No. 11-0721 

(Order May 29, 2012) at 153.  Indeed, when the Commission approved ComEd’s rate formula on 

June 5, 2013, in Commonwealth Edison Co., ICC Docket No. 13-0386 (Order June 5, 2013), it 

specifically held that ComEd’s formula “rate sheets, and the revenue requirement calculations 

filed with and supporting them, are consistent with the provisions of Public Act 98-15 ...” (Id. at 
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3) and approved the revenue requirements calculated not just under the sheets filed as tariffs, but 

under ComEd’s “Filed Rate Schedule Sheets” in their entirety (Id. at 3-4).  Staff’s new position 

is also directly contradicted by the only Staff testimony on this subject regarding ComEd’s 

formula, in which Staff witness Jones recognized that “changes to the formula rate structure or 

protocols cannot be considered in an annual update filing/reconciliation proceeding.”  Hemphill 

Reb., ComEd Ex. 12.0 CORR., 5:88-90 & fn. 5, quoting Staff witness Jones testimony in ICC 

Docket No. 12-0321, ComEd’s last FRU case. 

Staff also errs in claiming that, unless diluted as they recommend, Section 16-108.5(d) 

would somehow limit the Commission’s ability to ensure that rates are just and reasonable.  The 

purpose of the strict adherence to a formula is to provide transparency by identifying the cost 

inputs used to set rates in advance; adherence to the formula bars parties from bending the rules 

based on their own view of the inputs.  This transparency facilitates the Commission’s unbiased 

review of the cost inputs, and thus the rates, for prudence and reasonableness.  To the extent that 

changes to the structure and protocols of the formula rate are deemed necessary or appropriate, 

EIMA establishes the investigation process to make such changes; that process is currently being 

followed in ICC Docket No. 13-0553.  The ability to review and consider prudence and 

reasonableness are fully preserved under the statutorily required processes. 

The decision in the Ameren FR Investigation cannot control the decision in this case, or 

in ComEd cases generally.  The Ameren FR Investigation is not a rulemaking proceeding and 

was not initiated as an industry-wide proceeding of general applicability.  ComEd is not a party 

to that proceeding, and the facts and circumstances of ComEd’s Commission-approved formula 

rate are neither an issue in that proceeding nor within the scope of that proceeding.  The 

Commission must decide this case “exclusively on the record for decision” in this case.  220 
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ILCS 5/10-103.  Moreover, it is well established that “orders [of the Commission] are not res 

judicata in later proceedings before it,” Mississippi River Fuel Corp. v. Illinois Commerce 

Comm'n, 1 Ill. 2d 509, 513 (1953), and they certainly cannot bind parties like ComEd, who were 

not even a party to the other case. 

The fact that the Ameren FR Investigation case cannot decide what filed sheets are part 

of ComEd’s rates is not just a product of the Commission’s jurisdiction and due process.  As a 

factual matter, nothing requires Ameren and ComEd to include the same level of detail on each 

type of sheet, or to have identical rate formulae.  It is impossible to determine the structure or 

protocols of ComEd’s Commission approved formula rate without considering ComEd’s actual 

formula rate.  An assertion that ComEd will somehow be bound to follow and apply the 

determination in the Ameren FR Investigation to which it is not a party and in which ComEd’s 

Commission-approved formula rate is not at issue makes improper presumptions, could not be 

supported by substantial evidence based on relevant and necessary record evidence, and would 

violate both the Act’s direction that Commission decisions be made exclusively on the record in 

that case, and due process notice and hearing requirements.   

Finally, Staff argues that, under its new standard, the only Staff adjustment to which this 

issue applies is Staff witness Mr. Kahle’s cash working capital (“CWC”) proposal, but indicates 

that – for purposes of this docket only and in an effort to narrow contested issues – “it is not 

contesting the Company’s position that changes to the CWC schedules should be made outside 

of this proceeding.”  Staff Init. Br. at 7.  ComEd appreciates and does not oppose Staff’s decision 

to not contest here the position that changes to the CWC schedules should be made outside of 

this proceeding.  But, as noted in ComEd’s Initial Brief, there are at least three other issues and 

proposals that contravene the statutory limitation on the scope of this proceeding under Section 
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16-108.5(d) (see ComEd Init. Br. at 6-8, 60-61, 64 (fn. 17), and 67), including all efforts to 

change the Formula Rate Sheets approved by the Commission in Docket No. 13-0386.  Those 

changes can only be considered in ICC Docket No. 13-0553.  They have no place here.   

The AG appears to acknowledge that its proposed changes to the structure and protocols 

of ComEd’s Commission-approved formula rate should be considered in ICC Docket No. 13-

0553, but nevertheless makes an alternative proposal for consideration of such proposals here.  

AG Init. Br. at 9-10.  Such proposal is contrary to law and inappropriate for the same reasons 

explained with respect to Staff’s assertions and proposal. 

CCI does not address the scope issue in this section of its Initial Brief.  Nor does it appear 

to directly address this issue elsewhere.  Like the AG, CCI acknowledges that certain issues 

regarding the structure and protocols of ComEd’s Commission-approved formula rate are being 

considered in ICC Docket No. 13-0553.  See CCI Init. Br. at 16, 36.  However, CCI does make 

substantive arguments that seek consideration or changes to the structure and protocols of 

ComEd’s formula rate that are beyond the scope of this proceeding.  See e.g., CCI Init. Br. at 5-

21 (proposing changes to reconciliation calculation), 31-4 (proposing changes to reconciliation 

balance used to calculate reconciliation with interest), 34-9 (proposing changes to calculation of 

interest at a rate equal to ComEd’s WACC), and 39-42 (proposing changes to determination of 

rate base used for ROE collar calculation).  As explained above, CCI’s implicit request to 

consider those issues is contrary to law and inappropriate. 

For all the foregoing reasons, any assertion that changes to the structure or protocols of 

ComEd’s performance-based formula rate can be considered or approved in the instant 

proceeding or in future update and reconciliation proceedings is improper and must be rejected. 



{00009569 11 } 11 

B. The Definition of Rate Year and the Reconciliation Cycle 

CCI argues that the manner in which ComEd’s Commission-approved formula rate treats 

the term “rate year” and the reconciliation cycle is improper.  CCI Init. Br. at 5-21.  To the 

contrary, and as explained in ComE’s Initial Brief (ComEd Init. Br. at 8-10), ComEd’s formula 

rate is fully consistent with Commission orders and EIMA in this regard.  The reconciliation 

process is fully reflected in ComEd’s Commission-approved formula rate, and has been accepted 

and used by all other parties, including Staff, for what will now be a third cycle.  It is CCI that 

ignores the law and the Commission’s orders to make what is truly a specious argument that 

proposes to mismatch revenue requirements in the reconciliation process.  Notwithstanding the 

extensive length of CCI’s argument on this issue, the issue and dispositive statutory requirements 

are simple and straight forward. 

As explained in ComEd’s Initial Brief, EIMA specifies the processes that are to be used 

(i) to develop the revenue requirement that will be included in rates for the January through 

December calendar year following each annual update filing (what ComEd labels the “Initial 

Revenue Requirement” or “Initial Rate Year Revenue Requirement” for ease of understanding) 

and (ii) the process to reconcile the revenue requirement reflected in rates for each calendar year 

with the revenue requirement that would have been determined had the actual cost information 

for the applicable calendar year been available at the filing date (the latter of which ComEd 

labels the “Reconciliation Revenue Requirement” or “Reconciliation Rate Year Revenue 

Requirement”).  ComEd Init. Br. at 8-9.  Section 16-108.5(c) of the Act states, as observed by 

CCI (CCI Init. Br at 5), that “the applicable rate year … is the period beginning with the first 

billing day of January and extending through the last billing day of the following December.”  

220 ILCS 5/16-108.5(c). 
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CCI contends, wrongly, that the Act “does not explicitly designate which of the calendar 

year periods used in the formula rate calculations is the Rate Year.”  CCI Init. Br. at 5.   As 

indicated above, the “applicable rate year” is simply and clearly defined as the applicable 

January to December calendar year billing period.  220 ILCS 5/16-108.5(c).  As to the applicable 

Rate Year in which the Initial Revenue Requirement is to be reflected in rates, the Act very 

clearly states that “[t]he new charges [from the annual filing of updated cost inputs] shall take 

effect beginning on the first billing day of the following January billing period and remain in 

effect through the last billing day of the next December billing period ….”  220 ILCS 5/16-

108.5(d)(2).  Thus, the new revenue requirement from the instant case (based on ComEd’s most 

recent FERC Form 1 (2012) plus projected plant additions and related depreciation reserve and 

expense for the filing year (2013)) will be reflected in rates starting January of 2014.   

As to the reconciliation Rate Year, the Act clearly states that the reconciliation is “an 

annual reconciliation, as described in subsection (d) of this Section, with interest, of the revenue 

requirement reflected in rates for each calendar year … with what the revenue requirement 

would have been had the actual cost information for the applicable calendar year been available 

at the filing date.”  220 ILCS 5/16-108.5(c)(6) (emphasis added).  EIMA repeats this clear 

directive multiple times: 

The filing [under subsection (d)] shall also include a reconciliation of the 
revenue requirement that was in effect for the prior rate year (as set by the 
cost inputs for the prior rate year) with the actual revenue requirement for 
the prior rate year (determined using a year-end rate base) that uses 
amounts reflected in the applicable FERC Form 1 that reports the actual 
costs for the prior rate year. 

220 ILCS 5/16-108.5(d)(1) (emphasis added).  Thus, for a filing made during the 2013 Rate Year 

(i.e., the instant case), the revenue requirement in effect for the prior rate year (2012) is 

reconciled with the actual revenue requirement for the prior rate year (2012) determined using 
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amounts in the FERC Form 1 that reports actual cost for the prior rate year (2012).  Lest there be 

any doubt, EIMA repeats this directive yet again: 

 Notwithstanding anything that may be to the contrary, the intent of 
the reconciliation is to ultimately reconcile the revenue requirement 
reflected in rates for each calendar year … with what the revenue 
requirement determined using a year-end rate base for the applicable 
calendar year would have been had the actual cost information for the 
applicable calendar year been available at the filing date. 

Id. (emphasis added).  Once again, there can be no question that the applicable Rate Year for a 

reconciliation is the calendar year the approved revenue requirement was reflected in rates (i.e., 

2012 in the instant case) with the revenue requirement that would have been determined with the 

filing (ICC Docket No. 11-0721) used to set rates for that calendar year (2012) if actual cost 

information for that calendar year (2012) had been available at the filing date (2011). 

EIMA follows this same reconciliation format (reconciliation of initial revenue 

requirement reflected in rates for each calendar year with the revenue requirement determined 

for that calendar year based on actual cost reflected in the applicable FERC Form 1) even for rate 

years where EIMA was not used to set the initial rates: 

Provided, however, that the first such reconciliation shall be for the 
calendar year in which the utility files its performance-based formula rate 
tariff pursuant to subsection (c) of this Section and shall reconcile (i) the 
revenue requirement or requirements established by the rate order or 
orders in effect from time to time during such calendar year (weighted, as 
applicable) with (ii) the revenue requirement determined using a year-end 
rate base for that calendar year calculated pursuant to the performance-
based formula rate using (A) actual costs for that year as reflected in the 
applicable FERC Form 1 …. 

220 ILCS 5/16-108.5(d)(1) (emphasis added). 

As indicated at pages 9-11 of its Initial Brief, CCI would true up the revenue requirement 

being developed in the instant case using 2012 FERC Form 1 data plus projected plant additions 

and related depreciation reserve and expense for 2013 (which revenue requirement will be 



{00009569 11 } 14 

reflected in rates next year from January through December of 2014), with the revenue 

requirement based on actual costs incurred in 2013.  CCI Init. Br. at 9.  What CCI proposes is a 

mismatch of rate years, reconciling the revenue requirement determined using actual costs for 

any given calendar year (e.g. 2013) with revenue requirement used to establish rates for the 

following rate year (e.g., 2014), and violates the specific repeated directives in EIMA to the 

contrary. 

CCI tries to make much of certain language in the Commission’s Order on Rehearing in 

Docket No. 11-0721, but its argument misinterprets and misapplies this language.  The 

Commission noted and observed in its order that Section 16-108.5(c)(6) of the Act requires a 

reconciliation of the revenue requirement reflected in rates for each calendar year “‘with what the 

revenue requirement would have been had the actual cost information for the applicable calendar 

year been available at the filing date.’”  Commonwealth Edison Co., ICC Docket No. 11-0721, 

(Order on Reh. Oct. 3, 2012) at 17.  While not part of its ruling on the year-end versus average 

rate base issue it was addressing on rehearing, the Commission made the following statement 

three paragraphs later: 

To make matters abundantly clear to all parties, reconciliations pursuant to 
220 ILCS 5/16-108.5(d)(1) must be from whatever projected figures were 
used in a given year (e.g., 2012) versus the final historical data for that 
year (2012). Any other construction of the term reconciliation in the 
statute would render use of the term “reconciliation” meaningless. If the 
year in question did not match or actually “resolve” the projection for that 
year, there would be no actual “reconciling” of any figures regarding what 
occurred. What would happen, instead, would be a meaningless mismatch 
of numbers. This cannot be what the General Assembly intended. 

Id.  Given the Commission’s prior discussion of the reconciliation language in Section 16-

108.5(c)(6), and that section’s specific reference to a reconciliation “of the revenue requirement 

reflected in rates for each calendar year .. with what the revenue requirement would have been 

had the actual cost information for the applicable calendar year been available at the filing date,” 
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this language simply recounts and makes clear – once again and consistent with the multiple 

explicit directives in the Act – that the costs used in a given year to set rates (i.e., 2012) – 

including projected figures – must be reconciled against the revenue requirement using actual 

cost for that calendar year.  This is what ComEd has done and CCI does not.4 

CCI’s other arguments are improper because they amount to disputes with the statute as 

enacted.  But ComEd wants to make absolutely clear that these arguments are also wrong on the 

merits.  CCI would make much of the fact that the formula rate law does not attempt to project 

the actual rate year that will ultimately be reconciled,5 but instead calls for establishing the 

revenue requirement for initial rates using the most recently available historical data (that is less 

than one year old at the time of filing) plus projected plant additions for the filing year.  There is 

nothing unreasonable or improper about this structure.  It is more than consistent with the prior 

use of historical test years with pro forma adjustments.  Indeed, under that regulatory regime 

utilities were often faced with arguments that pro forma adjustments for plant additions 

extending beyond the date for decision were too remote to be known and measurable.  The 

legislature’s decisions to use the most recent historical data with projections limited to plant 

additions for the filing year were well designed to minimize controversy in setting the initial 

rates collected under the formula.  Similarly, the suggestion that erring on the side of under 

recovery is somehow harmful to consumers is neither logical nor reasonable.  An argument could 

certainly be made that establishing a process unlikely to result in the initial over recovery of 

                                                 
4 Further, the section of the Order with the language pointed to by CCI was ruling on the limited issue of 

whether EIMA required use of a revenue requirement calculated using a year-end rate base rather than an average 
rate base.  Thus, even assuming for the sake of argument that CCI correctly interprets this language from the 
Commission’s order, which CCI does not, this language would constitute dicta and is not controlling.  Also, as 
discussed elsewhere, the determination that use of an average rate base was allowed under EIMA was rejected by 
the legislature in Public Act 98-0015 as contrary to the original intent of EIMA.  See 220 ILCS 5/16-108.5(k). 

5 Of course, the reconciliation under CCI’s proposal also fails to avoid this issue as only projected plant 
additions and related depreciation reserve and expense are included for the filing year. 
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costs was and is a consumer protection.  Suffice it to say that at worst the process is neutral given 

the true-up of revenue requirements to actual costs.  ComEd will not repeat its other arguments 

addressing points raised in CCI’s Initial Brief, but incorporates those arguments by reference.   

See ComEd Init. Br. at 8-10. 

For all the foregoing reasons, CCI’s argument must be rejected. 

C. Original Cost Finding 

D. Issues Pending on Appeal 

IV. RATE BASE 

ComEd fully supported its 2012 Reconciliation Year rate base and its 2014 Initial Rate 

Year rate base through the testimony of multiple witnesses and its figures should be approved.  

ComEd Init. Br. at 12-28.  The contested rate base issues are very limited, and on each of them 

ComEd has supplied the correct calculation, as discussed below. 

A. Overview 

1. 2012 Reconciliation Rate Base 

ComEd’s properly calculated 2012 Reconciliation Year rate base is $6,389,262,000.  

ComEd Init. Br. at 13.  Staff proposes a slightly lower figure of $6,389,105,000, with the 

difference being (1) the capitalized portions of pension and payroll expenses associated with 

Staff’s proposed adjustments to certain labor costs and (2) a cash working capital adjustment 

derivative of proposed operating expense adjustments.  Staff Init. Br. at 7-8, and App. B, 

Scheds. 3 RY and 4 RY.  Those adjustments are discussed in Sections IV.C.2, IV.C.3, V.C.4, 

and V.C.5 of ComEd’s Initial Brief and this Reply Brief.  The AG’s proposed rate base 

adjustments are discussed in Section IV.C.1 of ComEd’s briefs. 
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2. 2014 Initial Rate Year Rate Base 

ComEd’s properly calculated 2014 Initial Rate Year rate base is $6,702,419,000.  ComEd 

Init. Br. at 13.  Staff proposes a slightly lower figure of $6,702,263,000, with the difference 

again being (1) the capitalized portions of pension and payroll expenses associated with Staff’s 

proposed adjustments to certain labor costs and (2) a cash working capital adjustment derivative 

of proposed operating expense adjustments.  Staff Init. Br. at 8, and App. A, Scheds. 3 RY and 

4 RY.  Those adjustments are discussed in Sections IV.C.2, IV.C.3, V.C.4, and V.C.5 of 

ComEd’s Initial Brief and this Reply Brief.  The AG’s proposed rate base adjustments are 

discussed in Section IV.C.1 of ComEd’s briefs. 

B. Potentially Uncontested Issues 

1. Plant in Service 

a. Distribution Plant 

b. General and Intangible Plant 

c. Functionalization / Use of W&S Allocator 

In their Initial Briefs, both the AG and Staff argue that the Commission should continue 

to apply the allocation methods that were previously approved by the Commission, and that the 

Commission should reject any proposals made by ComEd.  See Staff Init. Br. at 10; AG Init. Br. 

at 12-13.  As made clear in ComEd’s Initial Brief, and recognized by Staff, the question of what 

allocation method to utilize is a legal question that is being addressed on appeal from Docket No. 

11-0721 and is not being re-litigated in the instant docket.  ComEd Init. Br. at 14-15; Staff Init. 

Br. at 9.  Pending the resolution of this issue on appeal, and consistent with the Commission’s 

ruling that directed ComEd to use a facilities allocator to allocate specific FERC Accounts, the 

record demonstrates that the Facilities Allocation Study sponsored by Mr. Fruehe should be 
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utilized and approved by the Commission.  See Fruehe Dir., ComEd Ex. 3.0 REV., 20:431 – 

21:437; ComEd Ex. 3.15. 

d. Plant Additions 

2. Materials & Supplies 

3. Construction Work in Progress 

4. Regulatory Assets and Liabilities 

5. Deferred Debits 

6. Other Deferred Charges 

7. Accumulated Provisions for Depreciation and Amortization 

8. Accumulated Miscellaneous Operating Provisions 

9. Asset Retirement Obligation 

10. Customer Advances 

11. Customer Deposits 

12. Other 

C. Potentially Contested Issues 

1. Accumulated Deferred Income Taxes (ADIT) Adjustment on 
Vacation Pay 

From a review of the AG’s and CCI’s Initial Briefs in this case, it is now clear that this 

issue boils down to one key fact:  ComEd calculates ADIT on accrued vacation pay based on the 

figures in ComEd’s book income statement, otherwise known as its FERC Form 1.  See 

Brinkman Sur., ComEd Ex. 17.0, 21:451-22:457.  This is the correct accounting treatment for 

this ADIT.  Id.  Mr. Effron’s argument assumes otherwise:  that ComEd should calculate ADIT 

on accrued vacation pay based on the input figures in ComEd’s formula rate schedules.  AG Init. 

Br. at 14, 14 n.8, 15; CCI Init. Br. at 23.  To calculate ADIT in this manner would simply be 
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incorrect.  Brinkman Sur., ComEd Ex. 17.0, 21:451-22:457.  ComEd’s formula schedules clearly 

should not dictate accounting treatment. 

Thus, whether ComEd applies the two components of the underlying liability to rate base 

on two separate lines in the formula (as it does) or nets the two components of the underlying 

liability on one line (as Mr. Effron proposes) is irrelevant.6  Id.  Both approaches result in the 

same net adjustment to rate base, and neither approach impacts ComEd’s FERC Form 1 or the 

deferred tax issue.  Id., 21:448-449.  To be clear – it is irrelevant whether or not the underlying 

liability increases or decreases (or is included in or excluded from) ComEd’s rate base – neither 

scenario changes the fact that ComEd has paid taxes on the underlying liability in the current 

period and the tax benefit is deferred to a future period.  Thus, neither scenario changes what is 

recorded on ComEd’s FERC Form 1.  ComEd therefore has a deferred tax asset on the entire 

underlying liability.  See ComEd Init. Br. at 23-24.   

Accordingly, Mr. Effron’s proposed disallowance should be rejected.  Nothing in the 

record in this case or in the Commission’s order in Docket No. 12-0321 suggests otherwise.  

Compare CCI Init. Br. at 24 (claiming the Commission suggested that ADIT on accrued vacation 

pay should be offset from rate base) with Commonwealth Edison Co., ICC Docket No. 12-0321, 

Order (Dec. 19, 2012) at 17 (making no such suggestion).     

2. Cash Working Capital 

ComEd’s properly calculated cash working capital (“CWC”) requirement in rate base is 

$8,022,000.  ComEd Init. Br. at 25-26. 

                                                 
6Aside, of course, from the fact that Mr. Effron’s method does not comport with the Commission approved 

formula, and is therefore prohibited for the same reasons discussed in ComEd’s Initial Brief at 5-8. 
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a. Final Inputs 

Staff and ComEd agree that the CWC figure in rate base in the Commission’s final Order 

should reflect the Commission’s rulings on the applicable operating expenses items that affect 

the dollar figure inputs to the CWC calculation.  ComEd Init. Br. at 26; Kahle Dir., Staff Ex. 2.0, 

7:122 – 8:126.7 

Staff does propose a CWC adjustment of $101,000, but that is derivative of Staff’s 

applicable proposed operating expense adjustments discussed in Section V.C of ComEd’s Initial 

Brief and this Reply Brief.  Staff Init. Br. App. B, Scheds. 3 RY, 4 RY, and 10.  See also Staff 

Init. Br. App. A, Scheds 3 RY and 4 RY; ComEd Init. Br. at 26; Kahle Dir., Staff Ex. 2.0, 7:122 

– 9:126.  If the Commission approves ComEd’s positions on those adjustments, as it should 

given the record, then the final CWC figure will be $8,022,000 as indicated above. 

b. Staff’s Unlawful and Unnecessary Proposal to Change the 
Approved Formula by Adding a Second CWC Calculation 

The only contested CWC issue arising out of testimony was Staff’s unlawful and 

unnecessary proposal that, for the first time in setting charges under ComEd’s formula, the 

Commission should use not one but two different CWC calculations.  In brief, Staff’s proposal: 

(1) is unlawful because it seeks a change in the formula that is beyond the authority of the 

Commission in this proceeding (and contrary to Staff’s own position in the 2012 formula rate 

update proceeding) and, (2) is unnecessary for several reasons discussed in ComEd’s Initial 

Brief.  ComEd Init. Br. at 5-8, 26-28; 220 ILCS 5/16-108.5(d).  See also Section III.A of this 

Reply Brief. 

Staff’s Initial Brief argues that its proposal still has merit, but Staff now is not contesting 

that its proposal should be addressed outside of this proceeding.  See Staff Init. Br. at 6-7, 14-15.  

                                                 
7  Staff did not explicitly address this point in its Initial Brief. 
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Staff adds a proviso that final Orders in the instant and future ComEd formula rate update 

proceedings on this subject should be made consistent with the final Orders in two pending 

proceedings involving Ameren.  Id.8  The proposal should not be adopted.  ComEd’s response to 

Staff’s position regarding consistency among Orders involving ComEd and Ameren is set forth 

in Section III.A. of this Reply Brief. 

Staff also recommends that the Commission direct ComEd to meet with Staff to resolve 

the subject of Staff’s proposal within 60 days of the final Order here.  See Staff Init. Br. at 15.  

ComEd does not oppose such a direction, provided that the Order makes clear that what it 

requires is a good faith discussion, not a mandated agreement.  Staff indicates that if there is not 

a “satisfactory agreement”, then Staff will request that the Commission initiate a proceeding 

under Section 9-250 of the Act to investigate this subject.  That is Staff’s prerogative. 

CCI did not present testimony on this subject, but its Initial Brief now supports the Staff 

proposal.  CCI Init. Br. at 3, 24-25.  CCI’s discussion does not add anything to the subject and 

does not alter the reasons why Staff’s essentially withdrawn proposal cannot and should not be 

approved.  The proposal, consistent with Staff’s Initial Brief position, should not be adopted in 

this proceeding. 

3. Other (including derivative adjustments) 

V. OPERATING EXPENSES 

ComEd fully supported its 2012 Reconciliation Year operating expenses and its 2014 

Initial Rate Year operating expenses through the testimony of multiple witnesses, and its figures 

should be approved.  ComEd Init. Br. at 29-58.  There are a limited number of contested 

                                                 
8  With respect to the merits, ComEd refers to the points established by the record as discussed in its Initial 

Brief (at 26-28), which Staff has not successfully refuted.  Staff also indicates that if its proposal were to be adopted, 
Staff accepts ComEd’s alternative position regarding detail about certain Schedules.  Staff Init. Br. at 14.  This point 
now is moot, so it will not be addressed here. 
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operating expenses issues, and on each of them ComEd has supplied the right number, as 

discussed below. 

A. Overview 

ComEd’s properly calculated actual 2012 total operating expenses, adjusted to reflect the 

depreciation expense associated with the 2013 plant additions, before income taxes, are 

$1,678,970,000.9  ComEd Init. Br. at 29; ComEd Ex. 14.01, Sch FR A-1, lines 1-11. 

Staff’s Initial Brief refers to its proposed operating expenses figure of $1,851,001,000, 

but that figure is after income taxes.  Staff Init. Br. at 16, and App. A, Sch 1 FY, line 22.  Thus, 

the two above figures cannot be compared.  The Staff figure that is comparable to ComEd’s 

above figure is $1,676,586,000.  See Staff Init. Br., App. A, line 17.  Staff’s, the AG’s, and CCI’s 

respective proposed operating expense adjustments are addressed in Section V.C of ComEd’s 

Initial Brief and this Reply Brief. 

B. Potentially Uncontested Issues 

1. Distribution O&M Expenses 

2. Customer-Related O&M Expenses 

3. Administrative and General Expenses 

4. Charitable Contributions 

5. Chicago Forward Sponsorship 

6. Outside Services Employed 

7. Transmission Legal Fees 

8. 2012 Merger Expense 

9. Uncollectibles Expenses 

                                                 
9  ComEd notes that in its Initial Brief, it omitted stating that this figure is before income taxes.  ComEd 

apologizes for any resulting confusion. 
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10. Advertising Expenses 

11. Sales and Marketing Expenses 

12. Depreciation and Amortization Expense 

13. Regulatory Asset Amortization 

14. Operating Cost Management Efforts 

15. Storm Damage Repair Expenses 

16. Interest Expense 

17. Lobbying Expense 

18. Gross Revenue Conversion Factor 

C. Potentially Contested Issues 

1. Rate Case Expenses 

 Staff’s Initial Brief on rate case expense claims that the issue of rate case expense has 

been “highly contested” in several recent cases.  Staff Init. Br. at 18.  This somewhat overstates 

the issue.  And what Staff terms the “aggressive litigat[ion]” in this docket (id. at 19) has been 

limited to the efforts of Staff.  Unfortunately Staff’s position is largely the result of testimony by 

a witness inexperienced in the issue.  Although Mr. Bridal may be capable of recommending 

accounting adjustments related to all manner of issues (id. at 20), that does not make him 

qualified to express an opinion that it is unreasonable for attorneys to work in excess of ten hours 

per day, or that the means by which or the reasons ComEd hires consultants are unreasonable or 

imprudent.  He simply has no experience in either area and is unqualified to express those 

opinions, which are substantially different from recommending removal of lobbying expenses or 

advertising expenses, or suggesting different accounting treatment for various aspects of 

operating expenses or rate base items.  Similarly without foundation, or even record support, is 
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Staff’s observation that “ComEd employed an excessive number of attorneys and technical 

experts to litigate its two rate cases in 2012.”10  Staff Init. Br. at 20. 

 Moreover, Staff incorrectly asserts that “[l]ike other expenses for which ComEd seeks 

recovery, ComEd must show that there is a benefit to ratepayers of its rate case expense.”  Staff 

Init. Br. at 20.  That is not the law, despite the quote taken out of context from the Docket No. 

07-0566 order.  It is not part of ComEd’s burden in any rate case to show affirmatively that all of 

its costs of providing service confer an identifiable benefit on customers.  The only exception to 

this was for incentive compensation, the standard for which has now been embodied in EIMA, 

requiring incentive compensation to be based on metrics that relate to customer service.  No 

similar requirement is set forth in Section 9-229 which deals with the expenses of litigating 

general rate cases.  In any event, it is fair to say that if the expense in question is part of the 

expenses of providing utility services, it is of benefit to customers.  And specifically that is true 

of efforts to obtain a lawful just and reasonable rate, because without revenues fairly reflective of 

the costs of providing service a utility cannot provide adequate, efficient or reliable service.  

 Staff’s Initial Brief also asserts that Mr. Bridal has expressed the opinion that certain of 

the fees and expenses are “unnecessary and duplicative.”  Staff Init. Br. at 20.  Aside from his 

lack of qualifications to express an opinion on what is “necessary” for a properly litigated matter, 

“necessity” is not the standard.  Rather “justness and reasonableness” is and that is far different 

from necessity.  “Necessity” implies an after-the-fact hindsight test of the kind that the 

Commission has always refused to and may not lawfully adopt.  The application of that test is 

best exemplified by the position in Staff’s Initial Brief regarding the Analysis Group expenses at 

                                                 
10  Notably, a review of the docket information from the four rate cases in question – 07-0566, 10-0467, 

11-0721, and 12-0321 – reveals that approximately 75 attorneys have appeared at either the Commission or in the 
courts on behalf of the Commission or Intervenors; approximately three times as many as for ComEd – the party 
with the burden of proof. 
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issue here.  A major part of the rationale for disallowing those costs is the mistaken view that 

ComEd incurred those costs as part of a “failed stratagem” in an effort to “gain an advantage.”  

Staff Init. Br. at 33.  Basing a disallowance on the fact that ComEd did not ultimately use 

Analysis Group at the evidentiary hearing is a test that is based on hindsight, and disregards the 

reasonableness of the decision to retain Analysis Group viewed at the time it was made. 

ComEd has already discussed, in its Initial Brief, many of the details of Mr. Bridal’s 

analysis and why the disallowances he recommends are inappropriate.  ComEd will not repeat 

those points, but will address only some of the more obvious errors underlying his 

recommendations. 

a. Appeal & Remand 

Staff’s view is that once the Commission has spoken as to what is a just and reasonable 

rate, the utility bears the cost of any efforts to overturn that determination.  This position reflects 

a very narrow view of the process by which a utility’s rates are ultimately determined to be “just 

and reasonable.”  Under Staff’s view, it would be the case that a wholly arbitrary and even 

unlawful denial of rate relief would leave the utility to seek relief from that determination 

without any right to recover the costs of such arbitrary action.  And it would be nearly impossible 

to “draw the line” between efforts to seek relief from wholly arbitrary Commission action and 

simply erroneous Commission action taken in complete good faith.  History shows that courts 

and commissions are not always 100% correct in every order that they issue – which is why an 

appellate system is in place.  And although ComEd would concede that it should not be able to 

recover from customers the costs of a purely frivolous appeal taken by it, ComEd always faces 

the deterrent that attorneys’ fees could be imposed against it in the event of such frivolous action. 

A just and reasonable rate does not rest solely on factual or technical issues decided by 

the Commission.  It also rests on legal determinations or statutory interpretations made by the 
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Commission, a recent case in point (among several) being the Commission decision to allow the 

upward adjustment of historical billing determinants, even though the governing statute 

expressly requires the use of historical weather normalized billing determinants.  It is entirely 

possible in any case that the Commission may have incorrectly applied a legal standard, and that 

is ultimately for the courts to decide.  Even the decision of predominantly factual or technical 

issues implicates issues of law, such as whether the findings and conclusion are based on 

sufficient evidence as opposed to speculation or conjecture.   

A reasonable system of adjudication of just and reasonable rates, in which appeals are 

allowed as of right, cannot in effect impose on the utility the costs of appealing from a 

Commission decision which it believes to be erroneous or unlawful in one or more respects.  

Nothing in logic or the text of Section 9-22911 allow such a result; and neither do the interests of 

customers who have as great a stake as shareholders in a lawful just and reasonable rate so that 

the utility can remain financially healthy, and provide reliable, continuous and appropriately 

priced electricity.  Lower electric bills cannot be said invariably to benefit customers.  It is an 

overly simplistic mischaracterization for Staff to claim as it does (Staff Init. Br. at 21) that the 

purpose for a utility appeal is to “alter [the] balance in favor of shareholders.”  

b. Attorneys 

Staff claims it is not reasonable for attorneys to “routinely bill” ComEd for ten or more 

hours per day, especially since it is customers who will pay the “tab.”12  Staff Init. Br. at 25.  By 

Mr. Bridal’s own analysis only 4.4% of the total hours billed to ComEd were above ten per day.  

                                                 
11  Indeed, Staff is of the view that Section 9-229 covers both the costs of litigating at the Commission and 

appeals under the rubric of “expenses of litigating a general rate case.” 
12  Staff perpetuates the mistaken notion that the hours of ten or more per day were all spent on the rate 

case, expressing concern that the attorney in question would not have time “to review emails on any other matter.”  
Staff Init. Br. at 25.  The record, however, shows that the ten hours per day often were spent on a number of 
different ComEd matters, not just rate cases.  Polek-O’Brien Reb., ComEd Ex. 15.0 CORR., 16:393-17:404.   
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Mr. Bridal also agreed (Tr. at 271:2-9 (Oct. 1, 2013)) that using a more representative sample 

size, the number was more like 1.17% of the total hours billed.  Slightly over 1% of anything can 

hardly be said to be “routine;” a more accurate description would be “rare” or “unusual.”13   

Moreover, a large portion of these hours were not billed by attorneys at all, but rather by 

legal assistants who were responsible for processing the large number of data requests that were 

served on ComEd and that had to be responded to within a very short period of time.  See, e.g., 

ComEd Ex. 8.07 CORR. at RCE 00753-00768.  And the fact that customers pay the so-called 

“tab” for these costs (Staff Init. Br. at 25), just like they pay the “tab” for all other costs of utility 

service, does not add anything to the analysis.   

ComEd does not disagree with Staff’s assertion that “the issue of hours billed warrants 

careful review for the justness and reasonableness of amounts expended for rate case litigation.”  

Staff Init. Br. at 26.  If, at the end of that “careful review” the hours or some portion of them are 

shown to have been wasteful or duplicative, then they should not be recovered.14  But no Staff 

witness has identified any one of the hours billed over ten per day as either wasteful or 

duplicative.  Yet Staff recommends a blanket disallowance of all hours in excess of ten per day – 

                                                 
13 Staff also complains that ComEd showed “considerable reticence” to provide information during 

discovery and that ComEd refused “to provide Mr. Bridal with the information in a format that he could 
manipulate.”  Staff Init. Br. at 19 and 19 n.2.  This is blatantly false.  Mr. Bridal did not ask for the information in 
such a format, and instead framed his request in a way that it included narrative time entries for other law firm cases 
and clients.  Bridal Reb., Staff Ex. 7.0, Attachment F, page 3.  ComEd properly objected to this request.  If he had 
asked for the numerical data, ComEd would have provided it.  See Polek-O’Brien Sur., ComEd Ex. 19.0 2nd 
CORR., 8:157-66. 

14 Staff also asserts without any citation to any evidence (because none exists) that law firms have an 
“inherent incentive” to increase their billable hours.  Staff Init. Br. at 27.  Even in the absence of a fixed or capped 
fee (as Eimer Stahl LLP had with regard to the rehearing in Docket No. 11-0721) where no such incentive can 
plausibly be argued, this is a highly debatable proposition given the intensely competitive market for legal services.  
The Commission should disregard Staff’s assertion of such an incentive. 
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and indeed more than the hours he identified as in excess of ten per day15 – without any showing 

of unreasonableness or imprudence, and in the face of Mr. Bridal’s acknowledgement that it is 

not always unreasonable for an attorney to bill more than ten hours per day.  Bridal Tr. at 

258:12-16, 259:12:260-1 (Oct. 1, 2013).  Although Mr. Bridal apparently would be satisfied if 

two attorneys each billed eight hours per day instead of one billing twelve and another four, that 

is no reason to adopt the type of blanket rule he proposes.  

c. Experts 

ComEd’s rationale for recovery of the costs reflected in the one Analysis Group invoice 

is not, as Staff implies, that the mere “submission of invoices … prove[s] recoverability” (Staff 

Init. Br. at 29), although proof that utility costs were incurred for utility services is enough to 

make a prima facie case of recovery.  See Peoples Gas Light & Coke Co. v. Slattery, 373 Ill. 31, 

61-62, 25 N.E.2d 482, 497-498 (1939) (finding that where the amount of maintenance operating 

expense was shown to be a bona fide expense and the expense amount was definitively provable, 

it may not be reduced unless there is a showing that the amount was improperly increased).  Nor 

has ComEd ever claimed that it is ComEd’s “prerogative to decide what is and is not 

appropriately recoverable.”  Staff Init. Br. at 30.  Here, the circumstances of and purpose for the 

retention of Analysis Group were explained.  See ComEd Init. Br. at 40-41.  ComEd was not 

remotely seeking to gain any kind of “advantage” other than to prepare itself to litigate (in the 

compressed time parameters established for the first formula rate case) a potential issue 

(foreshadowed in discovery) concerning the prudence of ComEd’s capital structure.  That Staff 

may be unable now to understand in hindsight how that issue may have been relevant to a 

                                                 
15 His own flawed sample showed only 4.3% of hours billed in excess of ten per day, yet he proposed a 

disallowance of more than 116% of that calculated number, or 5%.  This itself accounts for about $25,335 of his 
disallowance.  Even if everything else in Mr. Bridal’s analysis is accepted, the disallowance ought to be reduced by 
$25,335 for this reason alone. 
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formula rate case (Staff Init. Br. at 33-34) or the “need” for this work, presupposes the wrong 

question.16  The right question is whether it was reasonable at the time for ComEd to be 

concerned that this would be an issue, and that must be answered in the affirmative – in light of 

the data requests (some by Staff) addressed to that issue.  See ComEd Init. Br. at 40-41. 

That no “report” was prepared by Analysis Group is hardly surprising given the brief 

tenure of this engagement, which was terminated as soon as the Staff and Intervenor testimony in 

Docket No. 11-0721 disclosed that capital structure was not an issue.  Polek-O’Brien Reb., 

ComEd Ex. 15.0 CORR., 21:488-22:510.  ComEd presented sufficient evidence to demonstrate 

the prudence of retaining Analysis Group and the reasonableness of the charges.  Although Staff 

ironically seems to denigrate the fact that ComEd presented only “one witness” on that issue, 

Ms. Polek-O’Brien’s testimony was unimpeached on cross-examination or otherwise.  

Finally, to characterize Analysis Group as simply Dr. Hubbard’s “paymaster” (Staff Init. 

Br. at 31-32), is both inaccurate and needlessly pejorative, and also shows a basic 

misunderstanding of the relationship between Dr. Hubbard and Analysis Group.  Like many 

national consulting firms, Analysis Group has relationships with prominent academics and others 

of recognized stature such as Dr. Hubbard.  In the event of a need for such a witness, Analysis 

Group provides the research, background review and other professional assistance needed to 

prepare the witness.  In this particular engagement, for example, only four hours of the time 

charges incurred were Dr. Hubbard’s and the remaining were for other Analysis Group 

professionals.  ComEd Ex. 15.08 CORR. at RCE 00373. 

                                                 
16 The quote from the Commission’s order in Docket No. 10-0467 that “one component of justness and 

reasonableness is necessity” (Staff Init. Br. at 33) is taken out of context.  There the Commission was questioning 
the need for more than one witness on cost of capital issues.  Duplication of effort between Dr. Hubbard and Dr. 
Chambers is not an issue here – Staff’s insinuations to the contrary notwithstanding – inasmuch as the record is clear 
that Dr. Chambers spent no time on Docket No. 11-0721.  Polek-O’Brien Tr. at 154:11-164:12 (Sept. 30, 2013). 
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d. Other 

(i) SFIO Consulting 

Staff continues to advance the idea that because SFIO costs have been disallowed in 

previous dockets they should be disallowed in the present case.  SFIO costs in the past have been 

disallowed because of expert testimony to the effect that such costs were in fact redundant (See 

Illinois-American Water Co., ICC Docket No. 11-0767, Order (Sept. 19, 2012) at 50-51); no 

such testimony is present here.  Staff also continues to cling to the idea that only work resulting 

in tangible work product can be found allowable, again something the courts have previously 

rejected.  Id.  Finally, Staff proposes the disallowance of costs associated with SFIO because one 

witness could not answer two questions put forth by Staff on cross examination regarding 

Ameren’s position on an issue.  Staff Init. Br. at 35-36.  This “small sample” proves nothing.  

Mr. Fiorella was not engaged to educate every ComEd employee on every position taken by 

every utility or to prepare witness for cross-examination.  ComEd Ex. 19.01 CORR.  (ComEd’s 

Responses to Staff Data Requests RWB 20.01 – 20.04) identifies the services Mr. Fiorella 

performed for ComEd and no challenge has been raised against these exhibits other than the 

hypothetical proposition that these charges “may” be redundant.  The inability to specifically 

point to anything in the record which demonstrates a “redundancy” requires that these costs be 

found just and reasonable.  

(ii) Westlaw/Lexis Research 

The proposed disallowance of these costs again shows how little Mr. Bridal understands 

about how law firms and their clients operate.  ComEd and the firms and attorneys working on 

ComEd rate matters have had a working relationship for many years; they understand what is 

authorized and what is not.  The idea of a lawyer having to receive written authorization for any 

research performed on behalf of ComEd is not reflective of how the world works.  If this were 
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required, the result would be lawyers working even longer hours since they would need to take 

the time to contact ComEd and then wait to hear back before they could perform work they were 

already retained to do.  The result would likely be inefficiency and delay and more time billed 

for less work performed, a result not in any party’s interest.  Outside counsel is hired to perform 

a job and for them to be able to perform their job well and professionally they need to be able to 

utilize all tools available to them, including the performance of legal research – none of which 

Staff claims was imprudent or unreasonable.  Moreover, “specific” authorization does not mean 

written or even contemporaneous.  See Staff Init. Br. at 27. 

(iii) Attorney General Position 

Finally, the AG raises an issue that was not discussed in any testimony in this case.  The 

AG claims that “[t]o the extent that any in-house/affiliate or technical expert time is separated 

from the test year affiliate expense and charged to rate case expense, the documentation required 

under Section 9-229 should be provided in formula rate cases,” and recommends that because 

ComEd did not provide such documentation, costs included in the proposed revenue requirement 

“tied to in-house rate case expense” should be excluded from the rates set in this proceeding.  

AG Init. Br. at 18.  Several observations are pertinent to the AG’s position.   

First, the evidence shows that ComEd has not separately charged its in-house or affiliate 

time to rate case expense.  See ComEd Ex. 14.09.  Second, Section 9-229 does not itself require 

any documentation.  Third, the entire issue of whether in-house and affiliate time should be 

considered under Section 9-229 is an issue that has been litigated in the pending rule making 

concerning rate case expenses (Docket No. 11-0711), and the Commission has yet to rule on that 

issue.  Moreover, at least one court has held that the only in-house or affiliate costs that would be 

subject to treatment as rate case expense would be “incremental” costs, and the record in this 

case contains no evidence that any ComEd in-house or affiliate costs were “incremental.”  Apple 
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Canyon Lake Prop. Owners’ Ass’n, 2013 IL App (3d) 100832 ¶ 60, fn 15.  Fourth, until the 

Commission decides the in-house/affiliate issue in the pending rule-making, the AG’s 

recommendation (AG Init. Br. at 18) that “the Company should be instructed to provide specific 

evidence in the next formula rate case on the alleged reasonableness of these in-house fees” 

should be rejected. 

2. Incentive Compensation Program Expenses 

a. Long-Term Performance Share Awards Program (“LTPSAP”) 

In opposing any recovery of ComEd’s operating expenses associated with its 2012 

LTPSAP awards, Staff, the AG, and CCI seek to hold ComEd to an unprecedented evidentiary 

standard.  They argue that ComEd must show “precisely” the dollar amounts of the LTPSAP 

awards that “directly tie” to operational metrics.  CCI Init. Br. at 27; AG Init. Br. at 19.  This has 

never been the evidentiary standard in rate cases.  Indeed, the case the AG relies on is the same 

case cited in ComEd’s Initial Brief for the proposition that once ComEd has identified 

recoverable cost items, here LTPSAP expenses, then the Commission cannot treat them as zero.  

See Commonwealth Edison Co. v. Illinois Commerce Comm’n, et al., 405 Ill. App. 3d 389, 398-

401, 937 N.E.2d 685, 698-702 (2d Dist. 2010). 

Moreover, EIMA does not contain any language requiring this precise evidentiary 

support.  EIMA provides that incentive compensation is recoverable if it is “based on the 

achievement of operational metrics.”  220 ILCS 5/16-108.5(c)(4)(A).  EIMA does not state that 

every dollar of incentive compensation must be specifically tied beyond a shadow of a doubt to 

the achievement of operational metrics.  Id.   

As ComEd discussed at length in its Initial Brief, ComEd has provided substantial 

evidence to support the conclusion that a portion of its LTPSAP expenses are recoverable, and 
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that at a minimum Staff’s original proposal of 13.6% is a reasonable percentage to allow.  See 

ComEd Init. Br. at 44-48.  Contrary to the representations in the AG’s Initial Brief:  

• The LTPSAP contains ComEd specific benchmarks.  Compare AG Init. Br. at 
20 (claiming awards are tied only to performance of Exelon) with AG Ex. 3.3 
(CONFIDENTIAL) at 9 (showing ComEd specific benchmarks for 2012 
regarding operational excellence metrics CAIDI and SAIFI).   

• The Compensation Committee is provided with a scoring guideline.  Compare 
AG Init. Br. at 20 (claiming that there is no evidence in the record of “how 
Exelon’s Compensation Committee could choose to weight the performance 
measures for any or all of the Exelon entities.”) with ComEd Init. Br. at 45-46 
(showing suggested weights and scores provided to the Compensation 
Committee).   

• The Exelon Compensation Committee may disregard the total shareholder 
 return (“TSR”) feature        CONFIDENTIAL      .  Compare AG Init. Br. at 
 21 (“Exelon Compensation Committee must consider” TSR) and 23 (“overall 
payout decision under the LTPSAP is conditioned upon” TSR) with ComEd Init. 
Br. at 47-48 (CONFIDENTIAL) (illustrating that Compensation Committee can 
disregard TSR       CONFIDENTIAL       ). 

• Operational performance was a significant driver of LTPSAP awards.  
Compare AG Init. Br. at 21 (“operational performance was not a significant driver 
of LTPSAP incurred expenses”) with ComEd Init. Br. at 45 (discussing 
operational performance meeting or exceeding goals and heavy weighting of 
operational metrics). 

For the reasons set forth above and those discussed in detail in ComEd’s Initial Brief, Mr. 

Brosch and Mr. Gorman’s proposed 100% disallowances should be rejected and at a minimum 

Mr. Bridal’s initial proposal allowing 13.6% of LTPSAP expenses should be accepted.  To 

disallow these costs in their entirety as Mr. Brosch and Mr. Gorman propose would be reversible 

error.   

b. Energy Efficiency/Rider EDA 

Although Staff’s Initial Brief continues to argue that the entire amount ($981,000) of AIP 

expense associated with ComEd’s energy efficiency employees should be disallowed, Staff 
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offers no new argument or legal authority in support of its position.  Because ComEd’s Initial 

Brief already addressed and refuted Staff’s claims, ComEd will limit its reply to just two points. 

 First, ComEd properly recorded the AIP costs incurred prior to 2012 as part of a 

regulatory asset pursuant to Generally Accepted Accounting Principles (“GAAP”).  This is 

because Rider EDA – Energy Efficiency and Demand Response Adjustment (“Rider EDA”) 

provided ComEd with the assurance that these costs would be recovered in the future.  While 

Staff claims – without any authority – that prior Commission approval is required “to create a 

regulatory asset,” a review of past Commission orders demonstrates that this claim is false.  As 

noted in ComEd’s Initial Brief, prior to EIMA ComEd recorded in a regulatory asset its costs 

associated with rate case expenses incurred prior to filing and during a rate case because it 

reasonably believed it would recover these costs in future periods.  See ComEd Init. Br. at 52 

(including cases cited therein).  The regulatory asset at issue here is no different and is consistent 

with this past practice.  Finally, Staff’s hindsight claim that ComEd should have recovered these 

costs in prior years ignores the simple fact that the Commission did not issue its order 

disallowing AIP costs associated with energy efficiency employees until October 2012.  As a 

result, these AIP costs could not have been expensed until 2012, which is what ComEd did.  

Following the Commission’s order in ICC Docket No. 10-0537, ComEd charged the AIP costs 

associated with these employees for 2009 through 2012 to FERC Account 908.  

Second, Staff claims that “[t]he Commission has previously determined that if incentive 

compensation costs are to be recovered anywhere, it is through the automatic adjustment clause 

for recovering approved energy efficiency and demand response related costs … .”  Staff Init. Br. 

at 40.  However, the language cited by Staff does not support Staff’s claim.  According to the 

Commission’s order in ICC Docket No. 10-0570, “the General Assembly has determined that the 
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costs associated with ComEd’s plans are to be recovered through the automatic adjustment 

clause authorized under Section 8-103 … .”  Commonwealth Edison Co., ICC Docket No. 10-

0570, Order (Dec. 21, 2010) at 44 (emphasis added).  It is precisely because the Commission has 

found that energy efficiency employees’ AIP costs are not associated with ComEd’s energy 

efficiency plans that ComEd is seeking their recovery here.  Indeed, there is no dispute that the 

energy efficiency employees participate in the same AIP that is applicable to all ComEd 

employees and therefore deliver the very same customer benefits.  See ComEd Init. Br. at 49-50.  

Put more simply, Staff’s recommendation rests on the unlawful premise that customers should 

receive, at no cost, the benefits delivered by the energy efficiency employees.  Staff’s 

recommendation should accordingly be rejected.   

3. Employee Stock Purchase Plan (“ESPP”) 

For the reasons discussed in ComEd’s Initial Brief (at 52-54) and the additional reasons 

set forth below, the Commission should reject Mr. Brosch’s proposed disallowances regarding 

ComEd’s ESPP. 

a. Stock Price Issue 

It is undisputed that ComEd’s ESPP is not incentive compensation.  Even the AG, whose 

witness sponsors this proposed disallowance, cannot bring itself to describe the ESPP as 

incentive compensation, and instead calls it “stock-based compensation” as opposed to “stock-

based incentive compensation” addressed in Docket No. 11-0721.  AG Init. Br. at 24-25 

(emphasis added).  Mr. Brosch himself does not even include the ESPP in the incentive 

compensation section of his testimony.  Compare Brosch Dir., AG Ex. 1.0, 26:589-30:698 with 

Brosch Dir., AG Ex. 1.0, 31:700-34:790.   

The discussion should end there.  The section of EIMA upon which Mr. Brosch relies for 

this proposed disallowance prohibits the recovery of certain types of incentive compensation.   
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See 220 ILCS 5/16-108.5(c)(4)(A).  That section, and its requirements, cannot lawfully be 

applied to other types of compensation.  And as discussed at length in ComEd’s Initial Brief, 

ComEd disputes that the ESPP even rises to the level of compensation – it is instead a fringe 

benefit that employees may procure with their own funds.  See ComEd Init. Br. at 53. 

Undeterred by this legal barrier, CCI adopts Mr. Brosch’s position on this issue, and 

proceeds to rehash Mr. Brosch’s misplaced comparison between the Key Manager restricted 

stock program (at issue in Docket No. 11-0721) and the ESPP.  CCI Init. Br. at 28-29.  Ms. 

Brinkman has testified at length about the differences between these two programs, and CCI’s 

reiteration of this argument ignores the undisputed facts.  See Brinkman Reb., ComEd Ex. 13.0, 

21:453-22:480.   

Specifically, in the Key Manager restricted stock program, ComEd awarded restricted 

stock to Key Managers as part of their compensation.  See Commonwealth Edison Co., ICC 

Docket No. 11-0721, Order (May 29, 2012) at 80-83.  Although the parties in that docket 

disagreed about whether the restricted stock program was deferred compensation or incentive 

compensation, all parties agreed that it was at least compensation; ComEd awarded the stock to 

employees at no cost to them.  Id.; Brinkman Reb., ComEd Ex. 13.0, 21:453-22:480.  That is 

very different from the ESPP, which is a fringe benefit whereby employees who wish to 

participate must purchase stock using their own funds.  Brinkman Reb., ComEd Ex. 13.0, 

21:453-22:480.  In addition, the Key Manager restricted stock program was available only to 

certain employees, namely Key Managers.  Id.  In contrast, the ESPP is available to nearly all 

ComEd employees, regardless of performance, merit, or any perceived ability to influence 

earnings per share.  Id.   
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The AG also argues that because the ESPP is not fully funded by employees, it should be 

disallowed.  See AG Init. Br. at 26.  This is not a valid basis to disallow these expenses.  

Employers routinely incur expenses related to fringe benefits provided to their employees.  This 

is exactly like health insurance, wellness programs, and other fringe benefits, all of which cause 

employers to incur costs, none of which are fully funded by employees, and all of which are 

properly included in rates.  See Brinkman Reb., ComEd Ex. 13.0, 24:509-517; ComEd Init. Br. at 

53.  

b. Income Tax Issue 

The AG and CCI have muddled this issue beyond recognition.  Income taxes associated 

with ComEd’s ESPP are the taxes associated with the value of the benefit provided, in this case 

taxes on the discount received.  See AG Ex. 1.8 at 2 (ComEd’s Data Request Response to AG 

2.09 subpart (b), explaining a portion of the ESPP-related taxes).  Just as ComEd pays income 

taxes on the value of fringe benefits such as medical insurance, ComEd pays taxes on the value 

of the benefit provided under the ESPP.  This is standard practice and those income taxes should 

be included in the revenue requirement.  See Brinkman Reb., ComEd Ex. 13.0, 25:533-540.   

The AG and CCI have conflated these ESPP-related taxes with tax deductions that 

Exelon takes regarding dividends paid on shares of Exelon stock held in employee 401(k) 

accounts.  See AG Init. Br. at 29-30; CCI Init. Br. at 29.  These are two completely separate 

issues – the ESPP and employee 401(k) accounts are not related and the derivative tax issues 

presented by them are also unrelated.  ComEd has explained this and the AG is clearly aware of 

this, as it specifically requested information from ComEd regarding tax impacts of programs 

other than the ESPP, using employee 401(k) accounts as an example.  See AG Ex. 3.4.  The AG 

and CCI twist the information provided by ComEd in response to those requests about 401(k) 

accounts in an attempt to show some sort of inequity related to the ESPP.  See AG Init. Br. at 29-
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30 (discussing Exelon’s $13-15 million tax deductions related to 401(k) accounts as if they are 

related to the ESPP issue); CCI Init. Br. at 29 (same).   

The AG then blatantly misrepresents Staff’s position on this issue – claiming that “Staff 

offered no position on this proposed adjustment to operating expenses, Staff also acknowledged 

that it performed no discovery on this issue and Staff witness Mr. Bridal provided no workpapers 

or evidence of analysis to the ESPP or its costs.”  AG Init. Br. at 30.  To the contrary, Staff 

offered the testimony of Mr. Bridal, who specifically analyzed this issue and concluded that both 

the A&G and tax aspects of Mr. Brosch’s proposed disallowance are incorrect and should be 

rejected by the Commission.  Bridal Reb., Staff Ex. 7.0, 37:802-38-827.  Moreover, the 

document the AG cites in support of its erroneous characterization of Mr. Bridal’s efforts states 

that Mr. Bridal had “not performed extensive research on the issue” of employee benefit 

accounts such as 401(k) accounts, but it does not undermine his analysis of the ESPP issue.  See 

AG Cross Ex. 6 at 4.  These tactics hinder the ability of the Commission and customers to 

understand these complicated issues, and should be discouraged.   

4. Payroll Taxes 

See ComEd Init. Br. at 54-55.   

5. Pension Costs 

ComEd has addressed in its Initial Brief all of Staff’s arguments regarding its proposed 

pension costs disallowance.  See ComEd Init. Br. at 55-58.  In its Initial brief, however, Staff 

provides an excerpt of Staff Cross Ex. 1, a ComEd data request response, as support for Staff’s 

proposed disallowance.  The remainder of that response, which Staff does not set forth in its 

Initial Brief, illustrates in detail the methodological flaws in Staff’s proposed disallowance and 

thus why it should be rejected:   
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Nevertheless, ComEd believes that the methodology underlying the revised 
proposed adjustment is flawed and the calculation is still overstated because it 
includes $883,000 (after jurisdictional allocation) of incentive compensation that 
ComEd voluntarily removed from its revenue requirement but that has never been 
disallowed by previous Commission order.  Additionally, ComEd maintains that 
the proper way to determine the amount of any adjustment to pension cost related 
to disallowed AIP is to have it measured by an actuary that is able to precisely 
determine the impact of AIP on the pensionable pay of the management 
employees in question.  ComEd contends that impact is known and measureable 
only for the management employees participating in the cash balance plan. 

Staff Cross Ex. 1.  For the reasons set forth above and those discussed in detail in ComEd’s 

Initial Brief, Mr. Bridal’s proposed disallowance should be rejected.  ComEd reiterates that if a 

future adjustment is deemed warranted, ComEd is willing to work with Staff to conduct an 

analysis outside of this proceeding. 

VI. RATE OF RETURN 

A. Overview 

ComEd concurs with Staff’s statement that the parties mutually recommend a 6.94% rate 

of return on rate base for both 2014 rate setting and the 2012 reconciliation for ComEd’s electric 

delivery services based on the capital structure and capital costs noted in Staff’s and ComEd’s 

Initial Briefs.  Staff Init. Br. at 46-7; ComEd Init. Br. at 58-9.  ComEd notes that certain other 

parties continue to refer to the 6.91% rate of return reflected in ComEd’s direct testimony rather 

than the 6.94% rate of return resulting from Staff’s proposals that were accepted by ComEd.  

See, e.g., AG Init. Br. at 44, 50; see also CCI Init. Br. at 30, 35; Fruehe Dir., ComEd Ex. 3.0 

REV, 7:136-9, 8:159-62, 67:1436-7; McNally Dir., Staff Ex. 6.0, 7:118-21; Fruehe Reb., ComEd 

Ex. 14.0, 31:669-76; ComEd Ex. 14.01, Sch FR D-1, Ln 21.  Such references are inaccurate and 

should be disregarded. 
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B. Capital Structure 

C. Cost of Capital Components 

VII. RECONCILIATION 

A. Overview 

B. Potentially Contested Issues 

1. Deferred Income Taxes on Reconciliation Balance 

ComEd has set forth in its Initial Brief the principal reasons the AG and CCI proposals to 

calculate interest on some fictional “net of tax” reconciliation balance are improper.  Aside from 

the fact that this “update” proceeding is not the proper forum to make this change to the 

formula,17 those reasons are: 

(1) It is not permitted by the statute, which provides that interest will be applied to the 
“undercollection” indicated by the reconciliation not the “net of tax 
undercollection” or the “undercollection adjusted for taxes.”  See ComEd Init. Br. 
at 61-62.  Staff agrees with this position.  See Staff Init. Br. at 49. 

(2) The AG and CCI proposal would in fact produce an outcome that is not only 
inconsistent with the statute, but with their own expressed view that the utility 
“should only be allowed to recover carrying costs on its out-of-pocket net cash 
investment.”  CCI Init. Br. at 32.  As ComEd showed, it will not recover interest 
on its “net cash investment” in the reconciliation unless the interest rate is applied 
to the full reconciliation balance.  See ComEd Init. Br. at 62-63. 

(3) The temporary tax saving at issue here is unlike ADIT typically deducted from 
rate base.  The tax deferral here is entirely the result of the fact that the utility is 
not recovering the revenue needed to recover its costs.  It is like the tax benefit 
realized by an employee, a portion of whose income is deferred from 2013 to 
2014 and thus pays no tax on that portion of the income deferred – a tax “savings” 
to be sure but a “benefit” of dubious value at best. 

                                                 
17 See ComEd Init. Br. at 60-61.  As noted above in Section III.A, consideration of changes to the structure 

and protocols of ComEd’s Commission-approved formula rate is beyond the scope of this update and reconciliation 
proceeding under Section 16-108.5(d).  Instead, this issue is properly considered in the separately initiated 
Commission investigation in ICC Docket No. 13-0553.  ComEd’s arguments on this and other issues (such as 
WACC Gross-Up and Rate Base for ROE Collar Calculation) are presented in the alternative should the 
Commission actually consider these issues in this proceeding. 
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Nothing in the AG or CCI Initial Briefs changes this analysis or requires further 

explanation.  If anything, the example presented in the CCI Initial Brief and the related 

discussion reinforces the correctness of ComEd’s approach.  See CCI Init. Br. at 31. 

That example assumes a reconciliation balance of $100,000 and an effective tax rate of 

41%.  CCI posit that the inability to recover that $100,000 in the current year (2012 in the 

example) results in a net-of-tax investment of $59,000.  All parties agree that ComEd “should 

only be allowed to recover carrying costs on its out-of-pocket net cash investment of $59,000” as 

this will make ComEd “whole” for the delayed recovery of the $100,000 reconciliation balance.  

Id. at 32.  But ComEd will not be made whole unless the carrying charges are applied to the full 

reconciliation balance as opposed to only the “net of cash” investment.  Assuming (for ease of 

calculation) a 10% interest rate and a one-year delay of recovery, the amount the utility company 

will need to recover to be made whole is $64,900, which is the net cash investment plus interest 

thereon at 10%.  The only way this will happen, however, is if the interest rate is applied to the 

full $100,000 reconciliation balance, as shown below: 

 
Undercollection = $100,000 
Plus interest on 
undercollection 

$  10,000 

Less taxes at 41% $  45,100 
Net of tax recovery = $  64,900 

 
Recovery of anything less than the $64,900 in the example will prevent the utility from 

being made whole.  But that is precisely the result of the AG and CCI proposal.  If, in calculating 

the net cash to the utility in the example, interest is applied only to the net cash investment 

instead of the full reconciliation balance, the utility will recover less than the $64,900 needed to 

make it whole, as shown below: 
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Undercollection = $100,000 
Plus interest on $59,000  $    5,900 
Less taxes at 41% $  43,419 
Net of tax recovery = $  62,481 

 
The AG’s attempt to use the regulatory asset relating to unrecovered storm costs as 

support for the deduction from ComEd’s rate base of the deferred taxes related to the 

undercollection is improper because the two situations are entirely different.  See AG Init. Br. at 

39-40.  Storm costs are similar to the overall situation relating to deferred taxes and ADIT, in 

that (as the AG acknowledges) ComEd’s unrecovered storm costs are currently in rate base and 

thus are producing revenue in the current year.  That is not the case with the undercollection, 

which is not producing any revenue in the current year.  And that is the “important point,” not 

that the undercollection earns interest.  Id. at 40.  Staff explicitly opposes this rate base treatment 

of deferred taxes related to the undercollection.  Staff Init. Br. at 50-51.  As Staff correctly notes:  

“Since the Company has not included the reconciliation balance in the 2012 reconciliation 

revenue calculation, the associated ADIT also should not be included in the 2012 reconciliation 

revenue calculation.”  Id. at 51. 

Finally, that these deferred taxes may be reflected on ComEd’s books of account as 

ADIT, in accordance with Generally Accepted Accounting Principles (AG Init. Br at 33), is true 

but irrelevant.  It has long been established that the accounting treatment does not dictate the 

ratemaking treatment.   Bus. & Prof’l People for the Pub. Interest v. Illinois Commerce Comm’n, 

205 Ill. App. 3d 891, 561 N.E.2d 877 (1st Dist. 1990) (recording for accounting purposes of 

deferred charges does not compel ratemaking treatment of those charges).   

For all the above reasons and for those set forth in ComEd’s Initial Brief, the AG and 

CCI proposals relating to the treatment of calculating interest on the under-collection 

amount/reconciliation balance should be rejected. 
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2. WACC Gross-Up 

Staff contends that it is inappropriate to account for tax effects in calculating interest on 

the reconciliation balance at a rate equal to the utility’s weighted average cost of capital 

(“WACC”).  Staff Init. Br. at 51-4.  Staff’s arguments in this regard reiterate its testimonial 

positions that were already addressed in ComEd’s Initial Brief.  ComEd Init. Br. at 63-67.  As 

explained in ComEd’s Initial Brief, the fact that the initial and actual revenue requirements used 

to calculate the reconciliation balance both account for income tax effects does not affect the fact 

that the interest itself will result in still greater tax.  Id. at 66.  Nor are comparisons to other 

reconciliations apposite as those reconciliations do not represent efforts to ensure complete 

recognition in rates of a utility’s full revenue requirement as does the instant reconciliation under 

EIMA’s formula rate structure.  Id. at 66-7.  While rider recovery of Water/Sewer Qualified 

Infrastructue Plant Surcharges (“QIPS”) does involve recovery of additional plant investments 

(Staff Init. Br. at 52-53), such a rider is not the same as the instant reconciliation for recovery of 

a utility’s full revenue requirement.  The only situation that is truly comparable to the instant 

situation is the application of WACC in the context of establishing a utility’s full revenue 

requirement; it is not contested that WACC is grossed up for income tax effects in that context.  

Nor can it be claimed that the Act had to spell out “including taxes” -- which it does not – for 

their costs to be accounted for in the calculation. 

Staff’s legal arguments also lack merit.  In arguing that the law prohibits including tax 

effects in the calculation of interest at a rate equal to WACC because the statute does not 

specifically state “including tax effects,” Staff confuses legislative intent with unnecessary 

ultimate detail and asks the Commission to read into the statute a prohibition not expressed by 

the legislature.  People ex rel. Birkett v. Dockery, 235 Ill. 2d 73, 81 (2009) (It is a cardinal rule of 

statutory construction that courts "cannot rewrite a statute, and depart from its plain language, by 



{00009569 11 } 44 

reading into it exceptions, limitations, or conditions not expressed by the legislature."); Solich v. 

George & Anna Partes Cancer Prevention Ctr. of Chicago, Inc., 158 Ill. 2d 76, 83 (1994) (Court 

not at liberty to depart from the plain language and meaning of the statute by reading into it 

exceptions, limitations or conditions that the legislature did not express.).  Indeed, the Act does 

specifically direct the Commission to “calculate” an interest rate that is equivalent to WACC.  

That language must be given meaning; it cannot be read out of the statute simply because the 

General Assembly did not spell out that the calculation necessarily includes equity, debt, and 

taxes.  Hill v. Relyea, 34 Ill. 2d 552, 555 (1966) (“Absolute criteria whereby every detail 

necessary in the enforcement of a law is anticipated need not be established by the General 

Assembly.”). 

Staff correctly indicates that the primary objective of statutory construction is to ascertain 

and give effect to the intent of the legislature, and that the statutory language itself is considered 

the best indication of legislative intent.  Staff Init. Br. at 53.  However, Staff’s argument is not 

supported by these principles because it fails to analyze or consider relevant statutory language.  

The legislature made absolutely clear that the purpose of EIMA was to “[p]rovide for the 

recovery of the utility's actual costs of delivery services that are prudently incurred and 

reasonable in amount consistent with Commission practice and law.”  220 ILCS 5/16-108.5(c)(1) 

(emphasis added).  The statutorily specified “intent of the reconciliation is to ultimately reconcile 

the revenue requirement reflected in rates … with what the revenue requirement determined 

using a year-end rate base for the applicable calendar year would have been had the actual cost 

information for the applicable calendar year been available at the filing date.”  220 ILCS 5/16-

108.5(d)(1) (emphasis added).  Interest calculated at a utility’s WACC without accounting for 

tax effects in the calculation does not place the utility in the position it would have occupied 
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“had the actual cost information for the applicable calendar year been available at the filing 

date.”  Id. (emphasis added). 

Staff, the AG, and CCI cannot square their proposals to disallow actual costs with these 

statutory precepts.  Moreover, the legislature in Public Act 98-0015 made clear that it was 

inconsistent with the original provisions and intent of EIMA for the Commission to set 

reconciliation interest at a rate other than a utility’s weighted average cost of capital, and stressed 

that in specifying that interest was to be calculated at a rate equal to WACC it was giving 

binding effect to the provisions of House Resolution 1157, adopted by the House of 

Representatives of the 97th General Assembly and Senate Resolution 821, adopted by the Senate 

of the 97th General Assembly: 

 (k) The changes made in subsections (c) and (d) of this Section by 
this amendatory Act of the 98th General Assembly are intended to be a 
restatement and clarification of existing law, and intended to give binding 
effect to the provisions of House Resolution 1157 adopted by the House of 
Representatives of the 97th General Assembly and Senate Resolution 821 
adopted by the Senate of the 97th General Assembly that are reflected in 
paragraph (3) of this subsection. 

220 ILCS 5/16-108.5(k).18  The House and Senate Resolutions make absolutely clear that the 

intent of requiring the reconciliation to be “with interest” was to ensure that the utility and 

customers are made whole when a reconciliation adjustment is necessary: 

 WHEREAS, The Energy Infrastructure Modernization Act further 
provides in subsections (c) and (d) of Section 16-108.5 that those amounts 
to be credited or charged to customers following the annual reconciliation 
process under the performance-based formula rate shall be "with interest" 
so the utility will be made whole for unrecovered amounts that were 
prudently and reasonably incurred and customers will be made whole for 
amounts they overpaid, if any; and 

                                                 
18 Paragraph (3) of subsection (k) includes a specific reference to “interest calculated at a rate equal to the 

utility's weighted average cost of capital.”  Id. 
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 WHEREAS, Such interest is intended to be set at the utility's 
weighted average cost of capital, determined in accordance with the 
statute, which represents the reasonable cost and means of financing a 
utility's investments and operating costs, so that the utility and customers 
are made whole when charges or credits are necessary to reconcile to 
actual prudent and reasonable investments and costs. 

Senate Resolution 821, 97th General Assembly, at 2-3; House Resolution 1157, 97th General 

Assembly, at 2-3.  The proposals to exclude the tax effects of receiving or paying interest on the 

reconciliation balance in calculating interest equal to a utility’s WACC would prevent the utility 

and customers from being made whole when charges or credits are necessary to reconcile to 

actual prudent and reasonable investments and costs; as such, these proposals are contrary to 

EIMA and must be rejected.   

The AG and CCI present arguments similar to Staff.  AG Init. Br. at 43-50; CCI Init. Br. 

at 34-9.  Those arguments fail for the same reasons explained above.  The AG makes the 

additional facetious argument that ComEd will not pay income taxes when it collects interest as 

part of the recovery of the reconciliation balance.  AG Init. Br. at 45-6, 49.  First, as the AG 

acknowledged in its Initial Brief, ComEd’s calculation of interest at WACC to account for tax 

effects reduces WACC for the tax effect of the debt actually supporting the reconciliation 

balance.  Id. at 44.  In other words, the deductible interest expense and reduced income taxes 

created by financing the reconciliation balance through the debt portion of ComEd’s actual 

capital structure as required by EIMA is fully accounted for in ComEd’s calculation of interest at 

WACC.   As explained in ComEd’s Initial Brief, the argument that ComEd will pay no income 

taxes on the balance of any interest revenue received through a reconciliation is false and based 

on unrealistic assumptions (100% debt) that are contrary to EIMA.  See ComEd Init. Br. at 64-5. 

The AG’s assertion that ComEd has somehow engaged in an “effort to essentially slip 

under the Commission’s radar an erroneous and inflated interest calculation” because those 
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calculations appear in schedules that the Commission did not allow ComEd to file as part of its 

tariff is false and should be stricken.  AG Init. Br. at 48.  The interest calculation was specifically 

and explicitly vetted with Staff before ComEd made its formula rate filing with the Commission.  

The AG also knows that the interest calculation increased credits to rate payers for the 

reconciliation of the 2011 Rate Year by millions of dollars.19  The suggestion that it was 

somehow underhanded or surreptitious to include the calculation of interest on the reconciliation 

balance at a rate equal to WACC with tax effects in the formula rate schedules where those items 

have been contained since day one is disingenuous at best.  Finally, the AG’s claim that interest 

on the reconciliation balance is somehow different from a return on a utility’s investments (AG 

Init. Br. at 50) is wrong and was explicitly rejected by the legislature in finding that interest was 

intended to be set at WACC under EIMA because it “represents the reasonable cost and means of 

financing a utility's investments and operating costs, so that the utility and customers are made 

whole when charges or credits are necessary to reconcile to actual prudent and reasonable 

investments and costs.”  Senate Resolution 821, 97th General Assembly, at 2-3; House 

Resolution 1157, 97th General Assembly, at 2-3 (emphasis added). 

For all the foregoing reasons, the AG’s and CCI’s arguments lack merit and should be 

rejected.   

VIII. ROE COLLAR 

A. Overview 

B. Potentially Contested Issues 

1. Rate Base for ROE Collar Calculation 

                                                 
19  See Illinois Commerce Comm’n v. Commonwealth Edison Co., ICC Docket No. 12-0553, Brinkman 

Reb., ComEd Ex. 3.0, at 18:386-92. 
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Notwithstanding that the legislature explicitly enacted Public Act 98-0015 to make clear 

that the original intent of EIMA was to establish rates and determine formula rate revenue 

requirements using final year-end values reflected in a utility’s FERC Form 1, the AG continues 

to argue that an average rate base should be utilized for purposes of making the ROE collar 

calculation.  AG Init. Br. at 51-8.  CCI makes a similar argument.  CCI Init. Br. at 39-42.  The 

AG’s and CCI’s arguments on this issue are totally lacking in merit.20  See ComEd Init. Br. at 

67-9.  Staff agrees that the AG’s proposal to utilize average rate base for purposes of the ROE 

collar calculation is improper and inconsistent with EIMA.  Staff Init. Br. at 55-6.  As Staff 

notes, “year-end rate base is the only rate base specifically prescribed anywhere in Section 16-108.5 

of the Act” and it would not be consistent with EIMA to calculate the ROE collar using anything 

other than a year-end rate base.  Id. at 56. 

ComEd also observes that although the words “year-end” do not literally appear within 

Section 16-108.5(c)(5), they are incorporated by reference through the requirement in Section 

16-108.5(c)(5) that the earned rate of return on common equity be calculated “consistent with 

this Section” – which refers to Section 16-108.5 of the Act.  220 ILCS 5/16-108.5(c)(5).  To 

review the relevant statutory language, Section 16-108.5(c)(5) provides, in part,21 as follows: 

If the participating utility's earned rate of return on common equity related 
to the provision of delivery services for the prior rate year (calculated 
using costs and capital structure approved by the Commission as provided 
in subparagraph (2) of this subsection (c), consistent with this Section, in 
accordance with Commission rules and orders …) is more than 50 basis 

                                                 
20 The AG’s attempt to characterize Public Act 98-0015 as making “several changes to the law” is 

potentially misleading and reflects the AG’s refusal to accept the legislature’s declaration that the amendatory 
language of PA 98-`0015 was “intended to be a restatement and clarification of existing law ….”  220 ILCS 5/16-
108.5(k). 

21 The quoted language addresses the scenario where the utility’s earned rate of return on common equity is 
more than 50 basis points less than its authorized return on common equity.  This same language is repeated in 
Section 16-108.5(c)(5) with one minor change to address the scenario where the utility’s earned rate of return on 
common equity is more than 50 basis points higher than its authorized return on common equity.  Id. 



{00009569 11 } 49 

points less than the return on common equity calculated pursuant to 
paragraph (3) of this subsection (c) … then the participating utility shall 
apply a charge through the performance-based formula rate that reflects an 
amount equal to the value of that portion of the earned rate of return on 
common equity that is more than 50 basis points less than the rate of 
return on common equity calculated pursuant to paragraph (3) of this 
subsection (c) … for the prior rate year, adjusted for taxes. 

220 ILCS 5/16-108.5(c)(5) (emphasis added).  Section 16-108.5(c)(2) requires that the formula 

rate reflect a year-end capital structure: 

 (2) Reflect the utility's actual year-end capital structure for the 
applicable calendar year, excluding goodwill, subject to a determination of 
prudence and reasonableness consistent with Commission practice and law 

Id. at (c)(2) (emphasis added).  Section 16-108.5(d)(1) provides that the reconciliation and 

reconciliation revenue requirement shall be determined using a year-end rate base: 

The filing shall also include a reconciliation of the revenue requirement 
that was in effect for the prior rate year (as set by the cost inputs for the 
prior rate year) with the actual revenue requirement for the prior rate year 
(determined using a year-end rate base) that uses amounts reflected in the 
applicable FERC Form 1 that reports the actual costs for the prior rate 
year. 

Id. at (d)(1) (emphasis added).  That section further specifies that the intent of the reconciliation 

is to reconcile the revenue requirement initially included in rates with the actual revenue 

requirement determined using a year-end rate base: 

 Notwithstanding anything that may be to the contrary, the intent of 
the reconciliation is to ultimately reconcile the revenue requirement 
reflected in rates for each calendar year, beginning with the calendar year 
in which the utility files its performance-based formula rate tariff pursuant 
to subsection (c) of this Section, with what the revenue requirement 
determined using a year-end rate base for the applicable calendar year 
would have been had the actual cost information for the applicable 
calendar year been available at the filing date. 

Id.  The ROE collar calculation would not be consistent with the requirements of Section 16-

108.5 if it were based on anything other than a year-end rate base which, as noted by Staff, “is 
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the only rate base specifically prescribed anywhere in Section 16-108.5 of the Act.”  Staff Init. Br. at 

56.  

As discussed in Section VII.B.2 of this Reply Brief, the House and Senate Resolutions 

incorporated in part by reference in Public Act 98-0015 addressed the legislature’s intent with 

respect to certain language in EIMA – including the application, scope, and authority related to 

the legislature’s provision for the use of a final year-end rate base under EIMA.  The House and 

Senate Resolutions make absolutely clear that nothing other than a year-end rate base may be 

used with respect to EIMA: 

 WHEREAS, The Energy Infrastructure Modernization Act also 
provides that the final year-end cost data filed in FERC Form 1 should 
generally be used to determine rates; and 

 WHEREAS, No statutory authority was given to the Illinois 
Commerce Commission to set rate base and capital structure using average 
numbers that do not represent final year-end values reflected in the FERC 
Form 1, and the Illinois Commerce Commission's use of such average is 
contrary to the statute; 

*** 

 RESOLVED … that we express serious concerns that the Illinois 
Commerce Commission Order, entered on May 29, 2012 in Commission 
Docket No. 11-0721, fails to reflect the statutory directives and the intent 
of the Illinois General Assembly by: … (3) determining rate base and 
capital structure using an average, rather than the year-end amounts as 
reflected in FERC Form 1; 

Senate Resolution 821, 97th General Assembly, at 3, 4-5; House Resolution 1157, 97th General 

Assembly, at 3, 4-5.   

It is difficult to comprehend how the AG can argue that there is no statutory requirement 

to use year-end rate base in performing the ROE collar calculation under EIMA in view of the 

clear statutory language and the specific legislative pronouncements on this issue.  Moreover, the 

AG’s proposal would undermine the legislature’s intent and clearly defined twin goals of 
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ensuring investment to update and modernize the electric grid for the benefit of customers and 

allowing a participating utility which commits to make such investments to recover its actual 

prudent and reasonable costs based on a revenue requirement determined using a year-end rate 

base as reflected in its FERC Form 1.  Further, it is nonsensical to suggest that the legislature 

required use of a year-end rate base methodology to calculate the revenue requirements to be 

included in rates and utilized for reconciliations, only to undo and undermine that requirement by 

requiring an ROE collar adjustment each year that would be based on an average rather than a 

final year-end rate base.  The AG’s argument on this issue is obviously contrary to law, and it 

must be rejected. 

IX. REVENUES 

A. Overview 

The AG’s and CCI’s two contested positions relating to revenues and billing 

determinants are wrong and result in an unjust denial of cost recovery, as shown in Sections 

IX.C.1 and IX.C.2 of ComEd’s Initial Brief and this Reply Brief.  On those two issues, ComEd’s 

position is the correct one. 

B. Potentially Uncontested Issues 

1. Allocation of PORCB LPCs to Delivery Services 

ComEd, Staff, and the AG have agreed on this subject, as is reflected in ComEd’s 

Miscellaneous Revenues figure.  ComEd Init. Br. at 69-70; Staff Init. Br. at 57; AG Init. Br. 

at 58.  CCI’s Initial Brief did not address this subject.  Thus, this subject is uncontested. 

2. Other Revenues 

The applicable Miscellaneous Revenues, also referred to as Other Revenues, of 

$129,272,000, have been incorporated in calculating ComEd’s 2014 Net Rate Year Revenue 

Requirement.  ComEd Init. Br. at 69-70.  That figure includes ComEd’s acceptance of the AG’s 
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proposal to allocate 100% of late payment charges associated with ComEd’s “PORCB” 

(Purchase of Receivables with Consolidated Billing) program to delivery service.  Id. 

Staff agrees with the $129,272,000 figure.  Staff Init. Br., App. A, Sch 1 FY, line 2, and 

App B. Sch 1 RY, line 2.22 

3. Other 

There are no other issues with respect to ComEd’s Other Revenues calculation, apart 

from the items in the following subsection. 

C. Potentially Contested Issues 

1. Late Payment Revenues related to Transmission 

The AG still proposes (and CCI agrees) to reduce distribution rates by crediting to 

distribution service $2,526,000 of late payment charge revenues that are related to ComEd’s 

transmission services, even though those exact revenues already are credited by ComEd to 

customers in its transmission rates.  AG Init. Br. at 58-62; CCI Init. Br. at 4, 42-43.  

ComEd and Staff agree that the AG proposal should be rejected by the Commission, just 

as it was in ComEd’s 2011 formula rate case.  Commonwealth Edison Co., ICC Docket 

No. 11-0721 (Order May 29, 2012) at 73; ComEd Init. Br. at 70-71; Staff Init. Br. at 58.   In fact, 

the treatment of the late payment charge revenues in question that ComEd proposes, and that the 

AG now seeks to alter, is the treatment that the Commission approved in ComEd’s 2010 

“Article IX” rate case, in which it was successfully proposed by the AG; in ComEd’s 2011 

formula rate case; and again in ComEd’s 2012 formula rate case.  Commonwealth Edison Co., 

                                                 
22  Staff’s Initial Brief (at 57) states that it recommends “2014 Rate Year total revenues of $2,316,138,000, 

before Reconciliation Adjustment and ROE Collar, as presented on Line 5, Column (i) of Appendix A, Schedule 1 
to this Initial Brief”.  The $2,316,138,000 figure is the sum of: (1) Staff’s proposed 2014 Initial Rate Year Revenue 
Requirement of $2,186,866,000, discussed in Section II.A of this Reply Brief; and (2) the $129,272,000 
Miscellaneous Revenues Figure.  



{00009569 11 } 53 

ICC Docket No. 10-0467 (Order May 24, 2011) at 303-306; ComEd Init. Br. at 70; Staff Init. Br. 

at 58.23  The AG and CCI do not and cannot deny those facts.24   

Staff and ComEd agree that ComEd already credits its customers fully with the 

$2,526,000 of transmission service late payment charges revenues, and thus that crediting them 

again in distribution rates would count them twice.  Fruehe Reb., ComEd Ex. 14.0, 28:602-606; 

Tosldorf Reb., Staff Ex. 9.0, 7:153 – 8:161; Fruehe Sur., ComEd Ex. 18.0, 13:267 – 14:294; 

ComEd Init. Br. at 70-71.  The AG and CCI also do not deny that ComEd already credits 

customers with the revenues in question. 

The AG and CCI instead offer a series of mistaken and irrelevant responses, none of 

which justifies their attempt to double-count these revenues.  First, they contend that the Federal 

Energy Regulatory Commission (“FERC”) did not order that the transmission service late 

payment charges revenues be credited to customers in transmission rates.  E.g., AG Init. Br. at 

59; see also CCI Init. Br. at 42.  That is true, but it is irrelevant, for it does not alter the fact that 

these revenues nonetheless are credited to customers in transmission rates, and thus it cannot 

alter the fact that double-counting these revenues would be wrong. 

Second, the AG and CCI note that the late payment charges in question are charged under 

a page of ComEd’s General Terms and Conditions (Ill. C.C. No. 10, 1st Revised Sheet No. 207) 

in its ICC-approved Schedule of Rates.  E.g., AG Init. Br. at 59 and fn. 37; see also CCI Init. Br. 

at 43.  That is true, but it is another red herring, because it does not alter that the revenues in 

                                                 
23  The AG recognizes that “historically” this method has been followed.  AG Init. Br. at 59.  In fact, a 

similar split between transmission and distribution rates also was used in ComEd’s 2005 and 2007 “Article IX” rate 
cases.  AG Ex. 1.4 at Response b. 

24  The AG now asserts that the ruling against it in the 2011 rate case involved “no ruling on objective 
evidence” (AG Init. Br. at 61), but the AG did present evidence on this subject there and the Commission rejected 
the AG position.  Commonwealth Edison Co., ICC Docket No. 11-0721 (Order May 29, 2012) at 73. 
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question are associated with transmission service, nor does it alter that double-counting these 

revenues is wrong. 

Third, the AG speculates that Retail Electric Suppliers (“RESs”) might not pass through 

to their supply customers the revenues that ComEd credits to those customers in relation to 

transmission service.  E.g., AG Init. Br. at 60.  The AG’s point relates only to a portion of the 

revenues, which the AG has not quantified (see AG Init. Br. at 60, fn. 40), but, even more 

importantly, this AG argument, too, ultimately does not justify the AG-CCI position.  ComEd 

already credits to customers the revenues in question.  That is undisputed.  If RESs do not pass 

through those credits to their supply customers, that is not a reason to make ComEd credit the 

very same revenues a second time. 

Fourth, the AG and CCI state that Ameren credits 100% of late payment charge revenues 

to distribution rates, and that there is no evidence explaining why ComEd should treat them 

differently.  E.g., AG Init. Br. at 61; see also CCI Init. Br. at 43.  That is no answer to the fact 

that ComEd already credits the revenues in question.  Furthermore, ComEd has shown that the 

revenues relate to transmission service and that historically they have been split as ComEd 

proposes in this case, as discussed above.  The AG and CCI do not address whether such facts 

were shown in the Ameren proceedings.  Not only that, but the method that the AG and CCI are 

attacking here is the method that the AG itself successfully proposed in ComEd’s 2010 rate case, 

as stated above.  The AG and CCI cannot accurately (or credibly) contend that this method is 

unsupported.  In contrast, Staff agrees with ComEd that it is the AG that has failed to present 

sufficient evidence for a change in method.  Staff Init. Br. at 58. 

Finally, the AG and CCI never come to grips with the fact that the initial rate year 

revenue requirement starting point, and the reconciliation revenue requirement, in this case each 
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involve 2012.  Neither the AG nor CCI does or could contend that ComEd did not credit the 

revenues in question to customers in 2012.  Nor do they present any mechanism that would avoid 

a double-counting of the revenues in 2014 under their proposal.  The facts are plain that the AG 

and CCI are trying to manufacture a windfall for customers at ComEd’s expense, contrary to the 

AG’s own position in the 2010 rate case, and contrary to the methods used in ComEd’s last five 

rate cases / formula rate updates.  The AG/CCI position must be rejected. 

2. Billing Determinants 

Staff proposes to adjust ComEd’s historical billing determinants to increase customer 

billing determinants on the basis that ComEd’s Initial 2014 Rate Year Revenue Requirement 

includes projected “new business” plant additions for 2013 – as explicitly contemplated by 

Section 16-108.5(d) of the Act.  Staff Init. Br. at 58-62.  While ComEd’s position on billing 

determinants and relevant factual considerations were made abundantly clear in this proceeding 

though ComEd’s testimony (see ComEd Init. Br. at 71-6), Staff’s Initial Brief nowhere addresses 

these factual issues and instead focuses almost entirely on recounting the Commission’s 

determinations made in ComEd’s two prior formula rate cases.  Staff Init. Br. at 58-62.  Despite 

the importance of relevant facts related to billing determinants, Staff fails to address the evidence 

in this proceeding showing the proposed billing determinant adjustment to be an unfair, 

unsupported, and – ultimately – unlawful recommendation.   

As explained in ComEd’s Initial Brief, Staff’s simple claim that the billing determinants 

must be adjusted here because the Commission accepted billing determinant adjustments in 

ComEd’s previous formula rate cases is inadequate.  ComEd Init. Br. at 76.  The departure of 

Staff’s proposal from EIMA’s directive to use historical billing determinants must be supported 

by the facts (assuming, arguendo, EIMA allows the Commission the discretion to so act), and the 

record in this case fails to provide the required support.  ComEd Init. Br. at 76.  As explained in 
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ComEd’s Initial Brief, to the contrary, on this record, only historical billing determinants are just 

and reasonable.  Id. at 71-6.  This failure is critical because non-historical billing determinants 

cannot be used based on a legal argument.   

EIMA requires, in clear and unambiguous terms, the use of weather-normalized 

historical billing determinants.  220 ILCS 5/16-108.5(c)(4)(H).  The Commission’s rationale for 

setting aside that language, which ComEd’s has appealed but is assuming to be valid arguendo 

pending the outcome of that appeal, is that it has the power to set aside that legislative direction 

when it finds that it must do so to achieve just and reasonable rates.  The Commission, a creature 

of the legislature, cannot say that, in every case and regardless of the facts, it must set aside the 

General Assembly’s choice of billing determinants because the same General Assembly in the 

same law also specified a very limited (and entirely transitory) use of projected plant additions.  

That would not only be to presume that the General Assembly passed an internally contradictory 

law, but also to assume that the Commission could overrule the General Assembly’s view that it 

was just and reasonable to both use historical billing determinants and projected plant additions 

in the Initial Revenue Requirement.  If the Commission is to supplant the legislative direction, 

even under the logic of the past ComEd cases, it must be because some specific facts have been 

found that warrant it.  Here, however, ComEd has shown that there are no such facts.  ComEd 

Init. Br. at 73-6. 

What is more, if this really were a conclusion of law, ComEd would have to ask why 

Ameren’s historical billing determinants are not replaced with projections.  The fact that they are 

not also underscores that any decision on this question must be based on the record.  

The AG similarly proposes to adjust billing determinants and is supported by CCI.  AG 

Init. Br. at 63-8; CCI Init. Br. at 43-5.  While lengthy, the AG’s arguments add little to Staff’s 
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unsupported invocation of past decisions.  Like Staff, the AG inappropriately points to prior 

Commission determinations to support the adjustment.  This case must be decided on this record.  

220 ILCS 5/10-103. 

Notably, the AG does candidly acknowledge that, under EIMA, the projected plant 

additions included in the Initial Rate Year Revenue Requirement ultimately have no effect on the 

costs included in rates.  The AG claims that this fact does not invalidate the rationale for the 

proposed adjustment (AG Init. Br. at 630), but that argument defies reason.  By inflating the 

billing determinants, the use of “projected” data creates a permanent loss of revenue that ComEd 

can never recover, through reconciliation or otherwise.  Brinkman Reb., ComEd Ex. 13.0, 30:642 

31:669.  There is no “just or reasonable” basis to engineer a permanent under-recovery of 

ComEd’s Commission-approved revenue requirement based on the existence of a wholly 

temporary use of projected plant data that has no ultimate impact on ComEd’s revenues or 

customers.   

That is why the AG’s and Staff’s conceptual basis for adjusting billing determinants for 

projected plant additions has in prior formula rate cases been an inappropriate analogy to pro 

forma plant additions.  There the utility did receive an increase to the revenue requirement which 

was never offset in a reconciliation, and the utility did receive and retain permanently revenues it 

otherwise would not have receive without the pro forma additions.  ComEd Init. Br. at 74.  The 

AG’s acknowledgement drives home why that rationale simply cannot apply under EIMA.   

Finally, the AG also fails to acknowledge that the General Assembly knew it was 

authorizing the temporary use of projected plant data at the same time as it directed the use of 

historical billing determinants.  There is simply no basis to argue – on this record – that the 

former makes the latter unjust or unreasonable.  Indeed, the empirical evidence shows just the 
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opposite.  In this case, “[i]nflated billing determinants will cause ComEd’s revenues to fall short 

of what they need to be.”  Brinkman Dir., ComEd Ex. 2.0 REV., 31:632-33.  The Commission, 

on the record before it, should use historical billing determinants to calculate ComEd’s rates.  

Nothing else is lawful, just, or reasonable in the current case. 

3. Other 

There are no other contested revenues issues. 

X. COST OF SERVICE AND RATE DESIGN 

A. Overview 

B. Potentially Uncontested Issues 

1. Embedded Cost of Service Study 

2. Distribution System Loss Factor Study 

3. Rider PE - Purchased Electricity 

XI. OTHER 

A. Overview 

B. Potentially Uncontested Issues 

1. Staff investigation into BSC 

2. Reporting Requirements 

a. EIMA Investments 

b. Reconciliation Year Plant Additions 

c. Contributions to Energy Low-Income and Support Programs 

C. Potentially Contested Issues 

1. Use of Rate Formula Template / Traditional Schedules for Analysis of 
Adjustments / Disallowances 

As discussed in further detail in ComEd’s Initial Brief, the Commission approved 

ComEd’s Rate Formula template and formula rate tariff sheets in ICC Docket No. 13-0386.  See 
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ComEd Init. Br. at 83-84.  These approved schedules and appendices and worksheets, attached to 

ComEd witness Mr. Fruehe’s rebuttal testimony as ComEd Ex. 14.01, reflect the Commission-

approved formula that must be used when calculating the ultimate revenue requirement.  As 

such, ComEd requests that the Commission attach ComEd’s schedules FR A-1 and FR A-1 – 

REC to its final Order.  In any event, the Commission should use the approved formula rate to 

analyze adjustments and calculate the final revenue requirements in this proceeding. 

In its Initial Brief, Staff argues that the Commission “should find that the ‘traditional’ 

revenue requirement schedules should continue to be used for both the analysis of adjustments 

and disallowances and for the presentation of the Commission’s final revenue requirements.”  

See Staff Init. Br. at 67.  This argument must fail, as it not only ignores that the Commission has 

approved ComEd’s formula rate template in Docket No. 13-0386, but also mistakenly claims that 

the Commission-approved formula rate template “does not provide for the input of adjustments 

into the formula rate revenue requirement calculations.”  Id. at 67-68.  As ComEd demonstrated 

in its Initial Brief, this concern is unfounded.  Indeed, as described by ComEd witness Dr. 

Hemphill, “using the rate formula is the only way to determine the actual impact of a proposed 

disallowance.  If an input to one part of the formula calculation changes, other parts of the 

calculation often change, too.”  Hemphill Reb., ComEd Ex. 12.0 CORR., 6:129-131; see also 

ComEd Init. Br. at 85.  Use of the traditional schedules, however, do not capture all 

“downstream” changes to other parts of the calculation.  See Brinkman Sur., ComEd Ex. 17.0, 

2:40 – 3:60.  Moreover, use of traditional schedules, as proposed by Staff, would fail to account 

for features of EIMA ratemaking that are not accounted for in the traditional schedules.  See 

ComEd Init. Br. at 86.  This would potentially result in an incomplete reflection of the impacts of 

any proposed adjustments or disallowances.   
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Staff’s reliance on the traditional revenue requirement schedules is misplaced; EIMA 

ratemaking is currently in its third year, and the Rate Formula template is not confusing, 

incomplete, or untested.  Indeed, as discussed by Dr. Hemphill, it is well-established that the 

values resulting from this rate formula are mathematically correct, and that the formula is 

effectively functioning as intended.  Hemphill Sur., ComEd Ex. 16.0, 5:90-99.  Moreover, as 

discussed above, using the rate formula provides a complete and accurate picture of the impact of 

proposed adjustments or disallowances in accordance with the transparent formula approved by 

the Commission.  As a result, the rate formula provides real benefits; it is both more transparent 

and less subject to error than traditional schedules.  The rate formula is established and has been 

proven effective, and Staff offers no justification for its reliance on traditional schedules other 

than its concern that it “is unknown how to conduct a determination of what adjustments, if any, 

have been made to the formula rate inputs.”  Staff Init. Br. at 68.  Additionally, ComEd has 

committed to transparency with regards to the rate formula, and will provide a clear list of 

adjustments to all concerned parties.  See Hemphill Sur., ComEd Ex. 16.0, 5:100-03.  ComEd 

provided a chart reflecting these adjustments as an attachment to the rebuttal testimony of Mr. 

Fruehe; among other things, this chart identifies the agreed adjustments, indicates the source of 

that adjustment, and demonstrates where in the formula rate the adjustment is located.  See 

ComEd Ex. 14.07.  In light of the established formula rate template and ComEd’s commitment to 

transparency, Staff’s uncertainty does not provide an adequate basis for the rejection of a rate 

formula that has been established for three years. 

For the foregoing reasons, Staff’s proposal – that the Commission should find that the 

traditional revenue requirement schedules should be used for the analysis of adjustments and 
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disallowances and for the presentation of the Commission’s final revenue requirements – 

deviates from the rate formula expressly approved by the Commission and should be rejected.   

XII. CONCLUSION 

Based on the record and the arguments made herein and in ComEd’s Initial Brief, the 

Commission should approve ComEd’s proposed 2014 Net Rate Year Revenue Requirement as 

presented in ComEd’s rebuttal testimony (including ComEd’s acceptances of proposals of others, 

whether to narrow the issues or otherwise), approve the original costs of ComEd’s electric plant 

in service as of December 31, 2012, make the required factual findings in support thereof, and 

authorize and direct ComEd to make a compliance filing implementing the resulting rates and 

charges. 
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