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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Commonwealth Edison Company   ) 

       ) 

Annual Formula Rate update and revenue )  13-0318 

requirement reconciliation under   ) 

Section 16-108.5 of the Public Utilities Act  ) 

 

 

REPLY BRIEF OF THE ILLINOIS INDUSTRIAL ENERGY CONSUMERS, 

CITY OF CHICAGO, AND CITIZENS UTITLIY BOARD 

 

Now comes the Illinois Industrial Energy Consumers (“IIEC”), City of Chicago (“City”) 

and Citizens Utility Board (“CUB”) (collectively, “CCI”), pursuant to Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 

200.800, and pursuant to the briefing schedule established by the Administrative Law Judges 

(“ALJs”), to herby file this Reply Brief in the above-captioned proceeding.   

I. INTRODUCTION/STATEMENT OF THE CASE 

IIEC, the City and CUB, collectively “CCI”, present this Reply Brief and respond to 

certain arguments made by Commonwealth Edison Company (“ComEd” or “Company”), and the 

Illinois Commerce Commission Staff (“Staff”) in their Initial Briefs (“Brief,” “Briefs” or “Br.”) 

in this proceeding.  Specifically, CCI responds to arguments in relation to changes to the 

structure or protocols of the performance-based formula rate; the definition of rate year and the 

reconciliation cycle; accumulated deferred income taxes (“ADIT”) adjustment on vacation pay; 

incentive compensation expense; employee stock purchase plan (“ESPP”); deferred income taxes 

on the reconciliation balance; grossing-up of the weighted average cost of capital (“WACC”) to 

determine the amount of interest on the reconciliation balance; the measurement of rate base for 



2 

 

the return on equity (“ROE”) collar calculation; late payment revenues related to transmission; 

and billing determinants.   

CCI’s failure to address other arguments or positions of ComEd or any other party to this 

proceeding should not be considered an agreement with those positions and arguments unless 

otherwise specifically stated herein. 

III. SCOPE OF PROCEEDING 

 

A. Changes to the Structure or Protocols of the Performance-Based Formula 

Rate 

 

 PUA Section 16-108.5(d) constrains Commission action in reconciliation proceedings by 

barring certain revisions that modify the calculation of formula rates.  That section provides: 

The Commission shall not, however, have the authority in a 

proceeding under this subsection (d) to consider or order any 

changes to the structure or protocols of the performance-based 

formula rate approved pursuant to subsection (c) of this Section.   

 

220 ILCS 5/16-108.5(d)(emphasis added).  The issue of what constitutes the “structure or 

protocols” is one of significance to this proceeding, because ComEd has suggested that the 

Commission approval of the most recent revisions to its formula rate
1
, as a result of the passage 

of Public Act 98-0015 into law, immunizes from change all, or some undefined portion of, its 

entire filing in the most recent formula rate tariff proceeding – including changes not required by 

PA 98-15.  (To expand the scope of the statutory prohibition, ComEd uses undefined ambiguous 

phrases like “approved rate formula,” and “the formula rate” or “template” and declares the 

content of those phrases immune from change).
2
   

                                                 
1
  As discussed below, ComEd also cites earlier Commission decisions as support for its position.  CCI also contests 

ComEd’s reading of those ordes. 
2
  See, e.g., ComEd Br.  at 1, 5 (incl.  n.  3), and 12.   
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 Staff has sought a Commission determination of the meaning of the phrase “structure or 

protocols of the performance-based formula rate” in Section 16-108.5(d).  Staff asserts that a 

Commission decision is necessary to ascertain whether the provision allows adjustments that 

would change the formula rate schedules, appendices and work papers filed to support ComEd’s 

actual formula rate tariff, since those documents are not themselves a part of the tariff.  ComEd 

Ex. 1.02 at 1.  Staff notes that, in this case, certain recommended adjustments based on the 

required review for prudence, justness, and reasonableness would require changes to numerous 

such supporting schedules, appendices and work papers.  Staff Br. at 6. 

 ComEd asserts that its approved rate formula clearly includes more than is contained in 

its tariff.  ComEd Br. at 7, n.6.  ComEd also concedes that some of the supporting documents 

needed for its calculations are “not a part of the tariff or the formula rate template.”  ComEd Ex. 

1.02 at 1 (re: Docket. No. 12-0321).  ComEd argues that, in Docket No. 13-0386, the 

Commission “approved ComEd’s rate formula” and “held that ComEd’s formula “rate sheets, 

and the revenue requirement calculations filed with and supporting them, are consistent with the 

provisions of Public Act 98-15 . . . .”  See ComEd Br. at 5, n.3.   To justify its position, ComEd 

relies on misleading snippets from the Commission’s Order in Docket No. 13-0386 that do not 

say what ComEd supposes them to say.  Those excerpts are actually taken from the Order’s 

description of the contents of a report on the filing received from Staff.  Even under the 

incorporation language of the findings paragraphs of the Docket No. 13-0386 Order, June 5, 

2013 at 3(“13-0386 Order”), it is not clear that ComEd’s broad reading of the order is warranted 

or was intended.  Every reported Staff statement is not automatically a Commission finding.
3
  

                                                 
3
  That portion of the Order adopts as findings only “the recitals of fact set forth in the prefatory portion of this 

Order.”  13-0386 Order, June 5, 2013 at 3.  The recital of fact from which ComEd takes its quoted language is 

simply that “The Commission has received a Staff Report . . . The Staff Report states that Staff has reviewed the rate 

sheets ComEd filed . . . and has determined that the rates sheets and the revenue requirement calculations filed  and 
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And every ComEd filed paper is not a part of “the structure or protocols of the performance-

based formula rate.”  220 ILCS 5/16-108.5(d).  The 13-0386 Order expressly approves only 

ComEd’s "tariffs" and "revenue requirement modifications," not its entire filing.   

 Despite these distinctions in the 13-0386 Order, ComEd suggests (erroneously) that all or 

almost all of its filing acquired the same status as its formula rate tariffs.   

In contrast to the annually updated data, the formula itself is not 

annually revised or updated. . . . Hemphill Dir., ComEd Ex. 1.0 

REV., 4:76 – 5:79. . . . “the specifics of [the rate] calculation and 

the identification of the specific inputs used to conduct it are found 

in the formula rate itself and are not a subject of this proceeding.”  

Brinkman Dir., ComEd Ex. 2.0 REV, 4:80-82.  

 

ComEd Br. at 5. 

 

 The precise scope of ComEd’s claimed formula rate remains unspecified.  However, the 

essential issue in this proceeding is more pointed than the related issue summarized above.
4
  

Regardless of what ComEd considers to be the formula rate, only the “structure or protocols” of 

the formula rate are statutorily immunized from change in this proceeding.  220 ILCS 5/16-

108.5(d).  As to this question, the Commission’s decision on ComEd’s original formula rate 

proposal is relevant.  In Docket No. 11-0721, the Commission adopted a far narrower concept of 

what constituted the formula rate, distinguishing filed supporting documents from the tariffed 

formula rate.   

The fact that tariffs are not comprehensible to most people does 

not justify making tariffs more incomprehensible.  IIEC's 

recommendation is well-taken regarding simplification of ComEd's 

tariffs pursuant to Section 16-108.5 of the Public Utilities Act and 

it is hereby adopted.  Specifically, the workpapers and schedules, 

etc. may be part of a filing, but they are not to be part of the 

tariffs.  The Commission also notes that Section 16-108.5 of the 

                                                                                                                                                             
supporting them, are consistent with the provisions of Public Act 98-15 enumerated in Section 16-108.5(k)(3).”  Id. 

at 2-3. 
4
  The Commission should specify the precise scope of and effect of its approvals, so that future confusion is 

minimized.   
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Public Utilities Act is not easy to comprehend, but it will last for 

10 to 11 years, unless it is dramatically altered by the General 

Assembly or the Appellate or Supreme Courts.  IIEC's 

recommendation to initiate a rulemaking regarding a 

systematic approach governing the formula rate process will 

add clarity to the reconciliations that will take place pursuant 

to this statute, which should provide greater clarity for 

utilities, ratepayers and Commission Staff.  This 

recommendation is also adopted by this Commission.   
 

Docket No. 11-0721, May 29, 2012 Order at 153 (emphasis added). 

 

 The evidence and arguments on which the Commission based that decision are recited in 

its order.  The concerns and circumstances considered in the Commission’s decision presage 

almost exactly the situation now facing the Commission, and it merits special weight for that 

reason.  Because of its pertinence to the circumstances of this case, the Commission’s Order is 

quoted at some length below on the concerns the Commission was addressing. 

IIEC avers that ComEd is proposing to incorporate in its tariffs the 

type of computational detail that is usually at the center of the 

Commission’s regulatory review of proposed revenue and cost 

bases for proposed rates. IIEC concludes that the form of tariff that 

ComEd proposes also could hinder or needlessly complicate the 

Commission’s exercise of its ratemaking Article IX authority and 

obligation (Article IX of the Public Utilities Act) review.  IIEC 

states, as an example, that the Commission would have to make 

numerous tedious tariff revisions for every determination of just 

and reasonable costs or capital structure, on a different record, that 

varies the previously used cost input or calculation on FERC Form 

1 data.  (See, IIEC Exs. 1.0-C at 4; 2.0 at21-22).  In addition, the 

IIEC continues, there could be limitations on the Commission's 

ability to modify cost inputs, if the tariff is interpreted as a 

constraint on how the Commission determines whether a cost is 

prudent, just and reasonable, and how to reflect that in the formula 

rate calculations.  (Tr. at 737; IIEC Br. at 48-49).   

 

IIEC argues that Section 16-108.5 explicitly commands that the 

Commission continues its scrutiny of proposed costs and rates in 

accordance with existing Article IX and the Commission’s 

customary practice, with very limited exceptions.  IIEC points out 

that this statute provides the following:  
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The Commission shall initiate and conduct an investigation 

of the tariff in a manner consistent with the provisions of 

this subsection (c) and the provisions of Article IX of this 

Act to the extent they do not conflict with this subsection 

(c).   

 

(220 ILCS 5/16-108.5(c)).  According to IIEC, these tasks will be 

significantly more difficult, if the Commission’s modifications of 

proposed cost inputs require its Staff to search for, change, and verify all 

of the tariff spreadsheet entries that are associated with each Commission 

determination or modification.  IIEC points to the cost input modifications 

accepted in ComEd’s rebuttal and surrebuttal testimony, where ComEd 

presented a six-page list of associated tariff spreadsheet changes.  (ComEd 

Ex. 22.8; IIEC Br. at 49).   

 

IIEC avers that approval of ComEd’s proposal to include numerous 

schedules and appendices of workpaper details in its implementing tariff 

“sets the stage” for arguments that could immunize tariffed cost inputs 

from meaningful examination, because particularly-described cost 

elements or computations are incorporated in the detailed spreadsheets of 

ComEd’s tariff.  IIEC concludes that ComEd’s proposed tariff is 

impossibly complicated.  (220 ILCS 5/16-108.5(c)).  Also, according to 

IIEC, the proposed tariff does not achieve the transparency that is required 

by section 16-108.5.  

**** 

IIEC recommends that a more understandable tariff that shows the 

formulaic revenue requirement determination using the major elements of 

the formula rate, at a level of detail that satisfies the statute, is possible.  

IIEC proposes that the Commission adopt Schedules FR A-1 and FRA-1-

REC from ComEd’s proposed tariff as the formula rate required by 

Section 16-108.5(c).  IIEC  states that these schedules meet the statutory 

requirements in Section 16-108.5 and they also better serve the customary 

purposes of tariffs. IIEC also states that that simplified tariffs can be 

supplemented by Commission rules to govern the formula rate process and 

incorporate the remaining schedules and/or workpapers that ComEd has 

offered as mechanisms for determining its formula rates. ComEd’s 

proposed tariff appendices and the supporting workpapers would retain the 

function that such documentation has in the Commission’s customary 

Article IX reviews of proposed rates, without purporting to supplant the 

Commission from its proper decisive role. Because non-tariffed 

spreadsheets are required even with ComEd’s proposed tariff that is more 

detailed and complex, the IIEC concludes that standardization is not 

significantly diminished.  

 

Id. at 151-152. 
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 Ultimately, the Commission adopted the essential aspects of IIEC’s recommendation on 

the scope of the tariff, narrowing it significantly from ComEd’s proposal.
5
   

IIEC’s recommendation is well-taken regarding simplification of 

ComEd’s tariffs pursuant to Section 16-108.5 of the Public 

Utilities Act and it is hereby adopted. Specifically, the 

workpapers and schedules, etc. may be part of a filing, but 

they are not to be part of the tariffs.   
 

Id. at 153 (emphasis added).  ComEd appears determined to reverse that ruling through an 

expansive application of the statutory immunity from change in reconciliation proceedings. 

 The 13-0386 Order is not inconsistent with, or a reversal of, the Commission’s 

determination in Docket No. 11-0721.  The 13-0386 Order found only that ComEd’s “proposed 

tariff changes” were in compliance with P.A. 98-0015.  In that connection, the Commission 

ordered specifically the cancellation of enumerated tariff sheets, to be replaced by “the same 

Filed Rate Schedule Sheets, with updated revision numbering, and an effective date of June 6, 

2013.”  13-0386 Order at 3.  ComEd’s “revenue requirement modifications” also were approved.  

Id.  The Commission’s Order does not purport to modify or to approve a “template” or “formula 

rate,” beyond the enumerated tariffs.   

 How much of ComEd’s tariff and supporting documentation filing comprises the 

“structure or protocols” immune from change remains an issue in dispute, for the Commission to 

decide.  Since those terms are undefined in the statute, their ambiguous scope is subject to 

Commission determination, in a binding ruling.  220 ILCS 5/10-201(d); Ameren Ill. Co. v. Ill. 

Commerce Comm’n, 2012 IL App (4th) 100962, ¶61; Abrahamson v. Ill. Dept. of Prof. Reg., 153 

Ill. 2d 76, 97-98 (1992).  CCI urge the Commission to confirm that it is not required to cede – 

                                                 
5
  The Commission also approved IIEC’s recommendation for a rulemaking regarding a systematic approach 

governing the formula rate process, finding it should provide clarity for utilities, ratepayers and Commission Staff.  

The Commission rejected Staff’s suggestion that a rulemaking is premature, noting “the sooner the rulemaking takes 

place, the sooner all involved in the rulemaking will familiarize themselves with what formula rates will entail.”  

Docket No. 11-0721, May 29, 2012 Order at 153.  CCI urge the Commission to develop appropriate rules promptly. 
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and has not ceded – its statutory ratemaking and oversight roles because a utility has deployed 

undefined phrases that pretend to determine what comprises its formula rate or immutable 

components of the rate.  Accordingly, the changes proposed by CCI in this proceeding should be 

approved, since they are not items properly barred from change as “structure or protocols” of the 

formula rate.   

 B. The Definition of Rate Year and the Reconciliation Cycle 

 

 In its Initial Brief, ComEd does little to respond substantively to CCI witness Michael 

Gorman’s testimony about the statutory cost recovery cycle.  ComEd also presents only a 

cursory legal analysis based on conclusory statements and reliance on Commission orders not 

shown to be relevant to this proceeding.  

•  ComEd still has not identified language in the Formula Rate Law (220 ILCS 5/16-

108.5(c) and (d)) that requires the year designations or cost recovery cycle ComEd 

proposes.   

 

•  ComEd has not shown that the Commission decisions it relies on were not the products 

of the special Formula Rate Law provisions for a participating utility’s first reconciliation 

update.  The provisions for the recurring annual updates/reconciliations are distinct.   

 

•  ComEd has not explained how it addressed the directive of the Commission in Docket 

No. 11-0721 that reconciliations pursuant to the Formula Rate Law must match projected 

and actual costs for the same year.  See ComEd Rehearing Order at 17; CCI Br. at 3, 6-

10, 13-15; compare Docket No. 13-0318 ComEd Ex. 1.02.  

 

1. Just and Reasonable, Cost-Based Rates 

 

 ComEd also asserts that its “ two-year cycle of before-the-fact estimation based on actual 

and projected costs for years earlier than the rate year and a subsequent after-the-fact 

reconciliation” produces rates “based purely on actual cost.”  ComEd Br. at 8.  However, under 

the PUA, “[a]ll rates . . . shall be just and reasonable.”  220 ILCS 5/9-101.  All delivery service 

rates imposed on utility ratepayers must be cost based and just and reasonable, at every stage -- 

not just in combination, over a period of years.  220 ILCS 5/16-108(c); 5/9-101.  A two-year 
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evaluation of the lawfulness of its rates may satisfy ComEd’s concern for recovery of its actual 

costs, but it does not comply with PUA requirements protecting ratepayers.   

 From ratepayers’ perspective, rates that deviate unnecessarily from costs in a particular 

year will not become just and reasonable simply because a reconciliation is expected in a later 

year.  For example, ratepayers who move into ComEd’s service area when rates include an 

unnecessarily large reconciliation adjustment will not see just and reasonable rates, even over 

two years.  Rates must be based on the most accurate costs feasibly determined and otherwise 

just and reasonable at every stage.  Id.  CCI explained that unlawful formula rates can be avoided 

by using the more accurate data of current projections (for initial rates) and actual costs for the 

same year (for a reconciliation adjustment).
6
  That is what the Commission required in its 

ComEd Rehearing Order.  But ComEd proposes to perpetuate less accurate cost determinations 

that lead to questionable rates by using (according to ComEd’s Mr. Hemphill) 2013 costs and 

cost projections for 2014 as the revenue requirement to be reconciled with 2015 actual costs.  

ComEd Ex. 16.0 at 7:129-133.   

2. ComEd’s Legal Arguments 

 ComEd's arguments in support of that rate setting approach consist entirely of 

(a) conclusory statements that it has complied with the law, including the ComEd Rehearing 

Order and (b) references to past Commission orders without demonstrated relevance.  See 

ComEd Br. at 9 (“Once again, ComEd is using the reconciliation process specified by EIMA.”); 

ComEd Br. at 9-10 (citing Docket Nos. 11-0721, 12-0321, and 13-0386).   ComEd’s conclusory 

statements merit no weight at all. 

                                                 
6
  As CCI noted in its Initial Brief, ComEd's extended time line increases the likelihood of poor revenue requirement 

projections, since it uses historical and projected costs from years different from a reconciliation period further than 

necessary into the future, when required infrastructure investments virtually guarantee a large difference from actual 

costs, which will be reflected in a reconciliation balance.  CCI Init. Br. at 9-10, 12-13.   



10 

 

 The circumstances of the orders ComEd continues to rely upon were discussed in CCI’s 

initial brief.  The regular formula rate cases ComEd cites were its original formula rate 

proceeding and its first reconciliation proceeding.  (The proceeding considering statutory 

revisions was discussed above.)  Those exceptional rate setting proceedings were subject to 

special provisions of the Formula Rate Law for those one-time occasions.  See 220 ILCS 5/16-

108.5(c) and (d).  ComEd has not explained how Commission approvals of rates under those 

one-time provisions control the annual processes in this case.   

3. ComEd’s Cost Recovery Cycle Is Inconsistent with the Formula Rate Law.  

Correcting It Is Not a Prohibited Modification 

 

 As CCI explained in their Initial Brief, the Formula Rate Law – and the Commission’s 

implementation of that statute – reconcile:  

(a) the projected rate year revenue requirement for the rate year 

(filing year), which is developed using a combination of recent 

historical and projected cost data for that year, then used to set 

initial formula rates;  with  

 

(b) the actual rate year revenue requirement, which is determined 

using the costs reported in ComEd’s FERC Form 1 for the same 

rate year.  

 

220 ILCS 5/16-108.5(d)(1); Docket No. 11-0721, Rehearing Order, Oct. 3, 2012, (“ComEd 

Rehearing Order”) at 17.  Under the Formula Rate Law, the revenue requirement reflected in 

rates “for the prior rate year” – not effective during that year – is reconciled with the actual 

revenue requirement “for the prior rate year,” as reflected in the FERC Form 1 “for the prior rate 

year.”  (220 ILCS 5/16-108.5(d)(1)).  The statute specifies reconciliation of projected and actual 

revenue requirements for the same year (the rate year), and the timing of the reconciliation is 

fixed as the year immediately following the rate year.  The Commission’s formula rate process 

reflects the statutory language and incorporates those requirements.  Id.; ComEd Rehearing 
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Order at 17.   

 ComEd creates and describes a different process.  ComEd’s conception of the formula 

rate process mixes incompatible elements of traditional ratemaking with formula ratemaking.  

Under traditional ratemaking procedures rates are set for an indefinite future period, during 

which the approved rates will remain in effect until changed at the initiative of the utility or the 

Commission.  (220 ILCS 5/9-201 and 5/9-250; Business & Professional People for Public 

Interest v. Ill. Commerce Comm., 136 Ill. 2d 192, 230 (1989) (“BPI I”)).  Rates are determined 

using cost data from a test year as a proxy for costs in that future period, which often is different 

from the test period used.  (See 83 Ill. Adm. Code 287.20).  In contrast, the Formula Rate Law 

and the Commission’s implementation of that statute, have a different cost focus – recovery of 

costs in each “rate year.”   

 Yet, ComEd’s rate year designation focuses on the period rates are in effect, instead of 

implementing the Formula Rate Law’s focus on the rate year.  ComEd designates, as its rate 

year, the year after the 12-month period for which (a) net rate base investment is projected, (b) a 

revenue requirement is determined, and (c) rates are set to recover that revenue requirement.  

ComEd’s rate year designation, for which ComEd cites no support in the language of the statute, 

also severs the PUA’s required connection between delivery service rates and costs.  220 ILCS 

5/16-108(c) (“Charges for delivery services shall be cost-based . . . .”).  ComEd’s process sets 

rates without ever considering costs for the year ComEd would use for reconciliation, then 

“reconciles” the projected revenue requirement for one year against the actual revenue 

requirement for a different year.  Even assuming the validity of ComEd’s broad interpretation of 

the prohibition on change in this proceeding, if the item to be changed is not lawful, there can be 

no bar on correcting that error to implement the law properly, whenever the change is made.   
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Staff has sought a Commission determination of the meaning of the phrase “structure and 

protocols of the performance-based formula rate,” as used in Section 16-108.5(d) of the Act.  

That is the provision that limits reconciliation proceeding changes in the determination of 

formula rates to items outside the scope of that phrase.  Staff Brief at 6-7 and n. 1.  It should be 

beyond dispute that matters so immunized from change must themselves be lawful.  Staff’s 

requested determination affects the scope and meaning of the Commission actions ComEd cites, 

and whether there are additional reasons not to give them the broad effect ComEd claims.  At the 

very least, the prohibited changes should not include corrections to violations of the statute, as 

clarified by the Commission’s binding interpretation. 

VI. RATE BASE 

 B. Potentially Uncontested Issues 

  7. Accumulated Provisions for Depreciation and Amortization 

 C. Potentially Contested Issues 

  1. Accumulated Deferred Income Taxes (ADIT) Adjustment on   

   Vacation Pay 

 

 The Commission should adopt AG witness Mr. Effron’s adjustment to remove 

$8,945,000 from the Company’s rate base.  AG Ex. 2.0 at 5:110-113.  ComEd and Staff argue 

against this adjustment because they believe that Mr. Effron imputes a deferred tax liability 

where none exists.  ComEd Br. at 20-21; Staff Init. Br. at 12-13.  The deferred tax liability 

created by the capitalized portion of ComEd’s accrual of vacation pay should be recognized by 

the Commission, however, since it creates a real cost to ratepayers that is unjust and 

unreasonable.  Thus, CCI continue to support the AG’s proposed adjustment. 

 ComEd claims that the issue of whether the accrued vacation pay should be included in 

rate base at all does not inform the issue of deferred taxes on accrued vacation pay.  ComEd Br. 

at 21.  That is partially true.  The exception is the capitalized portion of vacation pay in the 
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Deferred Debit account, which Mr. Effron recommends should not be included in rate base at all.  

AG Ex. 2.0 at 4:89-5:99.  Therefore, whether accrued vacation pay should be included in rate 

base and, if so, how much should be included, is a factor in determining how deferred taxes on 

that amount should be calculated. 

 With respect to the deferred taxes themselves, ComEd claims that Mr. Effron’s treatment 

of those taxes raises an issue of semantics, because treating the underlying liability as an addition 

to rate base or as a netting of two components would result in the same net adjustment to rate 

base.  ComEd Br. at 21.  This argument ignores Mr. Effron’s demonstration that his proposal 

reduces the deferred tax debit balance in rate base by $8,945,000.  The argument also ignores 

logic; there is a real difference in rate base, due to the application of the total state and federal 

income tax rate on the reserve balance, as opposed to the simple addition of the deferred debit 

amount to rate base (which would avoid those state and federal income tax implications).  AG 

Ex. 2.0 at 5:101-107; AG Ex. 2.1 at 1.  Instead of applying the state and federal income taxes on 

the reserve balance amount, the Company’s method would increase the deferred tax debit 

balance.  AG Ex. 4.0 at 5.  As the Company confirms, it calculates a deferred tax asset on the full 

amount of the operating reserve liability resulting from the difference in the time that the liability 

is expensed versus when that amount is reflected on the Company’s tax return.  ComEd Br. at 

24-25.  Thus, how those deferred taxes are recognized in rate base cannot solely be a matter of 

‘semantics’ as argued by the Company. 

 ComEd also claims that its proposed treatment of the deferred taxes is proper because the 

Company’s investors supply the funds until the deferred tax asset is recognized on its tax return.  

ComEd Br. at 24.  However, ComEd’s inclusion of the accrued vacation pay in operating 

reserves deducted from plant in service illustrates how investors do not supply the funds 
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comprising the deferred debit associated with the deferred tax.  See AG Ex. 2.0 at 3:61-4:78 

(citing ComEd Ex. 3.02, WP 5 REV, Pages 5-6).  Instead, ratepayers fund the addition to rate 

base proposed by the Company.  Therefore, the Commission should adopt AG witness Mr. 

Effron’s adjustment to net the associated deferred debit balance and thus remove $8,945,000 

from the Company’s rate base. 

V. OPERATING EXPENSES 

 C. Potentially Contested Issues 

  2. Incentive Compensation Program Expenses 

   a. Long-Term Performance Share Awards Program (“LTPSAP”) 

CCI, Staff, and the AG all agree that ComEd has failed to meet its burden in 

demonstrating that any portion of its Long-Term Performance Share Awards Program 

(“LTPSAP”) satisfies the requirements under Illinois law for inclusion in rates.  CCI Init. Br. at 

27; Staff Br. at 37-38; AG Init. Br. at 19-20.  As Staff stated, “[a]lthough some of the LTPSAP 

metrics are permissible under the Act, the weighting of those metrics is subjective and could be 

used to manipulate the overall LTPSAP payout.”  Staff Br. at 37.  The Company did not provide 

evidence establishing the link between ComEd performance and LTPSAP awards.  LTPSAP 

awards (i) are not based on any known weighting of performance goals, either operational or 

EPS, (ii) do not require any direct link to ComEd performance that benefits ratepayers (since 

ComEd is only one of the various subsidiaries of Exelon affecting payouts), and (iii) are the 

result of the subjective assessment of performance by the Exelon Compensation Committee.  

CCI Ex. 2.0 at 8:173-9:181.  This type of incentive plan format does not permit an accurate 

assessment of the relationship between benefits to customers, as a result of ComEd performance, 

and the awards paid.  Id.  

 In attempting to defend its proposal to recoup at least 13.6% of its LTPSAP expenses, 

ComEd claims that, essentially, this number is a close enough approximation of the portion of 
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LTPSAP awards that relate to ComEd’s operational metrics.  ComEd Br. at 46.  ComEd does not 

provide a quantitative analysis of the portion of these awards that are based on metrics that 

benefit customers, because apparently such quantitative analysis does not exist.  ComEd’s 

argument appears to be that, because some of the metrics may relate to ComEd’s operational 

performance, the Commission cannot disallow all of LTPSAP expenses.  By ComEd’s own 

admission, however, the Total Shareholder Return (“TSR”), which measures “the change in 

stock price over a given period of time,” is a factor in determining the amount of the award, thus 

affecting even awards based on operational metrics.  ComEd Br. at 47.  While the “compensation 

committee may reject application of the TSR,” that determination is purely subjective, based on 

this record.  Id. at 48.  As Staff pointed out, such discretionary weightings could have the effect 

of manipulating the overall payout of LTPSAP.  Staff Br. at 38. 

 ComEd also argues that, if the Commission disagrees with both ComEd’s initial position 

requesting 50% of these expenses and Mr. Bridal’s initial position recommending allowance of 

13.6% of these expenses,” the Commission should exercise “business judgment” to determine 

the correct allowance.  Id.  The Commission should reject ComEd’s blatant reversal of the clear 

and unambiguous burden of proof in this proceeding.  ComEd has not met its burden of proof on 

this issue, and therefore the LTPSAP expenses should be disallowed for all the reasons stated in 

the Initial and Reply Briefs of CCI, Staff and the AG. 

  3. Employee Stock Purchase Plan (“ESPP”) 

   a. Stock Price Issue 

   b. Income Tax Issue 

 

 The Commission should adopt AG witness Mr. Brosch’s adjustment to eliminate $1.185 

million in income tax expenses incurred by ComEd to implement the Exelon Employee Stock 

Ownership Plan (“ESPP”).  AG Ex. 1.0 at 26:592-27:599.  Regardless of whether the 
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Commission concludes that the ESPP is an incentive compensation plan, the income tax expense 

impacts should not be included in the formula rates recovered from Illinois ratepayers.  

 ComEd argues that tax return amendments that involved expenses realized or recorded in 

2012 are appropriately include in the Company’s 2012 rate year.  ComEd Br. at 54.  Because 

those costs have not been reflected in prior revenue requirements, ComEd claims that it has not 

yet accounted for or recovered them.  ComEd Br. at 54.  Staff also argues that ESPP-related 

income tax expenses should be recoverable since they were incurred during the calendar year and 

were not unreasonable.  Staff Br. at 42.  CCI do not dispute that ComEd incurred these expenses 

in the relevant rate year, however, these income tax expenses should not be recovered from 

Illinois ratepayers because the benefit of those expenses accrue to ComEd’s parent company.  

AG Ex. 3.4 at 1.   

 Due to consolidated tax filings, the tax savings from the income tax deduction associated 

with the ESPP accrue to ComEd’s parent company and are not allocated to ComEd.  AG Cross 

Ex. 3 at 2.  “Only the corporation paying the divided is entitled to a deduction.  As such, none of 

Exelon’s underlying business units may claim or are entitles to share in Exelon Corporation’s tax 

deduction.”  AG Ex. 3.4.  Because there is no benefit to ComEd or its ratepayers from this 

expense, recovery from ComEd’s ratepayers is unreasonable.  The Commission should adopt AG 

witness Brosch’s adjustment to eliminate $1.185 million in income tax expenses. 

VII. RECONCILIATION 

 A. Overview 

 B. Potential Contested Issues 

 

  1. Deferred Income Taxes on Reconciliation Balance 

ComEd’s discussion of the appropriate reconciliation balance, on which interest must be 

calculated, suffers from several fatal flaws.  First, ComEd’s arguments that this change is outside 
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the scope of this proceeding improperly restrict the Commission’s authority to adjust formula 

rates to adhere to the law.   Second, the Commission has initiated ICC Docket 13-0553 with the 

express directive that this issue shall be addressed there and incorporated into the new rates that 

will take effect as a result of the order in this case.  Thus, whether the Commission addresses the 

issue in this proceeding or Docket No. 13-0553, the Commission must ensure that ratepayers pay 

only lawful, just and reasonable rates.  Third, the language of the EIMA does not prescribe how 

the reconciliation balance (on which interest is based) should be calculated.  Fourth, ComEd 

argue that the reconciliation amount produces no current cash benefit because it is not recovered 

until a year later.  That argument fails to acknowledge that, although the reconciliation amount 

has not yet been recovered from ratepayers, ComEd has realized tax savings due to higher tax 

deductions.  The accumulated deferred income taxes (“ADIT”) related to the reconciliation 

balance are in fact already recorded on ComEd’s books and must be acknowledged.  Finally, 

ComEd’s claims that it will not be made whole by calculating interest only on the net-of-tax 

reconciliation balance ignore the fact that the carrying charge has an offsetting tax deduction for 

interest expense. 

i. Scope of Docket 

First, ComEd argues that the formula requires that interest be calculated on the gross 

reconciliation balance, rather than the net-of-tax balance, and that the requirement cannot be 

changed in this proceeding.  ComEd Br. at 60.  ComEd filed this docket as a formula rate update 

pursuant to subsection (d) of Section 16-108.5 of the PUA.  ComEd is correct that Subsection (d) 

does not allow for changes to the formula rate “structure” or “protocols” in an update 

proceeding.  However, the terms “structure and protocols of the performance-based formula rate” 

have not been defined in the Act, and ComEd relies on no authority to suggest that the 
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spreadsheet that currently provides for calculating interest on the gross reconciliation balance is 

part of the formula rate “structure” or one of its “protocols.”  Indeed, the Commission has noted 

that the workpapers and schedules submitted with ComEd’s tariffs may be part of a filing, but 

they are not part of the tariffs themselves.  ICC Docket 11-0721, Final Order (May 29, 2012) at 

153.  The Commission stated that there was need for a rulemaking regarding a systematic 

approach to govern the formula rate process, to provide clarity to all parties.
7
  Id.   

Moreover, in the pending Ameren Illinois Company d/b/a Ameren Illinois (“Ameren”) 

consolidated docket 13-0501/13-0517, the Commission is considering Staff recommendations to 

specifically define “formula rate structure” and “formula rate template,” and Staff’s 

recommendation that only changes to Schedules FR A-1 and FR A-1 REC require Commission 

approval through a Section 9-201 filing.
8
  See ICC Docket 13-0501/13-0517, Staff Ex. 8.0 at 

2:36-44, Ameren Ex. 3.0 at 3:58-68.  In the instant docket, Staff has requested that the 

Commission’s final order be made consistent with any Commission order in that consolidated 

docket on the meaning of the “structures and protocols” language in the Act.  Staff Init. Br. at 6-

7.  CCI support Staff’s proposal and describe this issue in more detail supra at Section III.A.  

Clearly, there is much uncertainty as to the scope of the EIMA’s statement that the “structure and 

protocols of the performance-based formula rate” cannot be changed in a 16-108.5(d) formula 

rate update proceeding.  The interpretation of the EIMA is still in a formative stage; note the 

circumstances described above and the very recent amendments made by P.A. 98-0015.  It would 

be unreasonable not to allow the parties to suggest corrective modifications to ComEd’s 

schedules that are necessary to correctly implement the EIMA, especially since the 

Commission’s previous order, by declaring that schedules are not a part of the tariff, suggests 

                                                 
7
 To CCI’s knowledge, that rulemaking has not yet commenced.   

8
 The transcript formalizing the agreement between Ameren and Staff to address the issue of defining those terms 

has not yet been posted on e-Docket. 
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that schedules are also not part of the formula rate structure or template.  ICC Docket 11-0721, 

Final Order (May 29, 2012) at 153.  

Additionally, although not formally consolidated, this case is being considered with ICC 

Docket 13-0553, an ICC Investigation into whether the tariffs ComEd filed on May 30, 2013 to 

update the its tariffs to comply with Public Act 98-0015, made changes that were not authorized 

by those amendments to the Public Utilities Act.  ICC Docket 13-0553, Initiating Order (October 

2, 2013) at 2.  The Commission has required that any changes to the approved rate structure shall 

be made before November 30, 2013, so that those changes can be implemented with the new 

rates that are being set in the instant proceeding.  Id.  The Commission may address this issue in 

this proceeding or in Docket No. 13-0553; any decision on this issue made in 13-0553 should be 

incorporated into the rates set pursuant to this case.   

ii. Statutory Language 

With respect to the language of the statute, ComEd cuts snippets of the statute and knits 

them together to argue that the EIMA provides that interest shall be paid on the gross 

reconciliation balance, stating:  “Any... under-collection indicated by such reconciliation shall be 

... recovered as an additional charge to, ... with interest, the charges for the applicable rate year.”  

ComEd Br. at 61, citing 220 ILCS 5/16-108.5(d)(1).  This language hardly reads: “The utility 

shall recover its gross reconciliation balance, plus interest.”  If that is what the legislature 

intended, it could have said that.  Instead, the legislature did not address whether the 

reconciliation balance (a term never once used in the statute) should be gross or net-of-tax.  It is 

up to the Commission, then, to determine the specific procedures to be employed in calculating 

over- and under-collections and related interest amounts, within the framework of the Act.   
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Staff echoes ComEd’s interpretation of the statute, arguing that the proposal should be 

rejected “regardless of its merits” because Section 15-108.5(d)(1 of the Act does not specify that 

the reconciliation amount should be reduced by ADIT.  Staff Br. at 49.  Staff’s only grounds for 

rejecting the proposal of Mr. Gorman and Mr. Brosch appears to be its interpretation of the 

statute.  Staff’s position in this case stands in contrast to its position in the Rehearing of 

ComEd’s initial formula rate setting docket, ICC Docket 11-0721.  See AG Cross Ex. 5.  In that 

case, Staff’s position was that “the Company should not earn interest on the income tax portion 

of the reconciliation balance.”  AG Cross Ex. 5, citing Staff Init. Brief on Rehearing, ICC Docket 

No. 11-0721 (August 14, 2012) at 51.  Staff’s position, taken on the merits of the adjustment, 

was correct in that case.  Staff’s legal interpretation of the statute in the instant case is incorrect. 

The legislature has demonstrated that it can use very specific language when it intends to 

displace the Commission’s ratemaking determinations.  For example, with respect to the interest 

rate to be calculated on the reconciliation balance, the Act requires: “…interest calculated at a 

rate equal to the utility’s weighted average cost of capital approved by the Commission for the 

prior year...”  220 ILCS 5/16-108.5(d)(1).  Another example is the requirement that the Company 

shall earn an “investment return at a rate equal to the utility’s weighted average cost of long-term 

debt, on the pension assets...”  220 ILCS 5/16-108.5(c)(4)(D).  Such specificity does not exist on 

this issue.  The fact that the term “reconciliation balance” does not even appear in the statute, 

much less with specific directions on whether interest should be calculated on a “gross” balance, 

requires that the Commission determine the appropriate methodology for that calculation. 

iii. ADIT Is Accounted For on ComEd’s Books 

ComEd next argues that, because the reconciliation amount is not recovered by the utility 

until a later year, it produces no cash benefit and there is nothing against which to “net” the 
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deferred taxes.  ComEd Br. at 61.  That is inconsistent with ComEd’s witness Ms. Brinkman’s 

statement that, “[a]t the end of 2012, ComEd had recorded approximately $132 million in 

revenues related to the 2012 reconciliation as well as an ADIT liability related to that 

reconciliation of approximately $54 million.”  ComEd Ex. 13.0 at 10:211-11:213.  Ms. Brinkman 

thus acknowledges that deferred taxes related to the reconciliations do exist, but she claims they 

have no cash impact.  Id. at 10:204.  However, the ADIT liability to which Ms. Brinkman refers 

represents cash income-tax costs that ComEd has avoided.  AG Ex. 3.0 at 14:305-15:308.  The 

cash benefit ComEd received is in the deferral of otherwise-payable income taxes.  Ms. 

Brinkman appears to assume that a “cash benefit” can only be in the form of revenues from 

ratepayers.  ComEd agrees that the Commission has long recognized the cash benefit of ADIT to 

utilities, which is why it regularly reduces utilities’ rate bases for the effect of ADIT.  ComEd Br. 

at 61.  ComEd alleges that the deferred taxes at issue here are “different” from “typical” ADIT 

because “typical” ADIT relates to rate base investments.  Id.  That is a meritless allegation.  The 

benefit (the deferral of the payment of taxes) that ComEd receives from the deferred taxes 

related to the reconciliation balance is just as real as the benefit ComEd receives from so-called 

“typical” ADIT.   

 In addition, ComEd realized tax savings in 2012 due to the higher than anticipated costs it 

incurred and was able to deduct its income tax payments. These tax savings reduce the net cash 

investment ComEd has in the reconciliation balance.  As a result these tax savings should be 

reflected as a reduction in determining the reconciliation balance upon which interest is 

calculated.  This is correctly accomplished by reducing the reconciliation balance on which 

interest is calculated by the income tax rate, 41.175%.  

iv. ComEd Ignores Deductible Interest Expense 
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ComEd provides a mathematical example to support its position at pages 62-63 of its 

Initial Brief.  The example purports to demonstrate that its method of determining the 

appropriate reconciliation balance on which to calculate interest allows ComEd to earn interest 

only on the lost net cash flow.  Once again, the assumptions underlying ComEd’s arguments are 

flawed.  ComEd’s hypothetical scenario assumes the reconciliation balance is $100 million, the 

interest rate is 10%, and the tax rate is 40%.  According to ComEd’s calculations, ComEd would 

receive $2.4 million less than its net investment if interest is calculated only on the net-of-tax 

reconciliation balance.  ComEd Br. at 63.  However, ComEd’s calculations do not account for 

the fact that the interest expense on the reconciliation balance is tax deductible.  The interest 

payment is based on ComEd having to finance the reconciliation balance until it was collected 

from ratepayers.  If ComEd borrowed capital, and paid interest on that borrowed amount, the 

interest it paid is tax deductible, and should fully offset the revenue collected from ratepayers to 

pay the interest expense on the reconciliation balance.   

ComEd’s example incorrectly assumes that the revenue it receives from ratepayers to pay 

the interest expense on the reconciliation balance is taxable income.  This would only be the case 

if ComEd did not have actual interest expense on the reconciliation balance.  However, the law 

requires that only reasonable and actual costs are to be included in formula rates.  Therefore, 

ComEd must have incurred actual interest expense on the reconciliation balance if it recovers 

interest expense on the reconciliation balance in its revenue requirement; otherwise, it cannot be 

included in the formula rate revenue requirement.  Because interest expense is tax deductible, the 

revenue requirement ComEd collects to pay the interest expense on the reconciliation balance 

will be offset by actual interest expense incurred on this balance, thus leaving no taxable income.  

ComEd’s complaints that it will not be made whole by calculating interest only on the net-of-tax 
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reconciliation balance, and its assertion that it is only earning interest on the lost net cash flow, 

are baseless. 

v. Conclusion 

Each of the arguments ComEd makes in an effort to resist the reduction of the 

reconciliation balance on which interest is calculated to reflect accounting for the deferred 

income taxes on its reconciliation balance is meritless.  The Commission should only allow 

ComEd to collect interest on its own actual cash investment in the reconciliation balance, and 

therefore should require ComEd to calculate the interest due using the net-of-tax reconciliation 

balance.  

  2. WACC Gross-Up 

 In the context of deferred income taxes on its reconciliation balance, ComEd argues that 

it is a “well-established rule that words are not to be read into a statute.”  ComEd Br. at 61, citing 

The People of the State of Illinois v. Johnson, 2013 IL 114639, ¶12.  But, for calculating the 

interest rate on that reconciliation balance, ComEd is happy to read words into the statute.   

ComEd grosses-up the statutory WACC interest rate based on a supposedly “straightforward 

principle” “in the context of WACC applied to rate base.”  ComEd Br. at 64.  This is not a rate 

base calculation, and the statute is very clear that the interest rate on the reconciliation balance is 

to be “calculated at a rate equal to the utility’s weighted average cost of capital approved by the 

Commission for the prior rate year.”  220 ILCS 5/16-108.5(d)(1) (emphasis added).  There is no 

ambiguity in that language.   

Assuming a WACC gross-up “has been recognized for decades in the context of WACC 

applied to rate base,” (ComEd Br. at 64), certainly the legislature was aware of that.  Yet, when it 

amended the EIMA specifically to clarify the law on multiple contested formula rate issues, 
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including the appropriate reconciliation interest rate (Staff Ex. 7.0 at 40:864-866), it chose not to 

add “grossed-up for the effect of income taxes.”  As ComEd states earlier in its brief, in Section 

VII.B.1, “Where EIMA intended that adjustments be made, to an amount or balance, it has done 

so specifically…”  ComEd Br. at 61, citing 220 ILCS 5/16-108.5(c)(6).  Here, the legislature 

could not have been clearer – the interest rate shall be equal to the utility’s WACC approved by 

the Commission for the prior year.  220 ILCS 5/16-108.5(d)(1).   

 Aside from being inconsistent with the statutory language, ComEd’s arguments fail on 

their merits.  For one, ComEd admits that the reconciliation amount is the difference between 

two revenue requirements that already include a gross-up for taxes.  ComEd Br. at 66.  The 

Company’s complaint, then, is not that failing to gross-up the WACC will somehow leave it less 

than whole with respect to the reconciliation balance.  The Company simply wants to collect a 

higher interest rate than it actually paid out to carry the cost of the reconciliation balance until 

such time as that was recovered from ratepayers.  The income taxes, which ComEd is concerned 

will “take a ‘bite’ out of the interest revenues” ComEd will collect (ComEd Br. at 63-64), will be 

fully offset by the interest tax deductions ComEd is permitted to take as a result of having to 

borrow capital to finance the reconciliation.  This effect was explained in CCI’s Initial Brief at 

38.  In short, ComEd incurred interest expense to finance the reconciliation balance; that interest 

expense is tax deductible.  Presumably, that interest expense is equal to the interest ComEd will 

recover from ratepayers, as the statute intends to compensate utilities (or customers) for the time 

value of money lost as they carry reconciliation balances. 

 ComEd’s manipulation of the language in P.A. 98-0015, while strained to the breaking 

point in an unabashed attempt to maximize its revenue streams, stand in stark contrast to its 

previous positions on the issue of the proper interest rate to apply to the reconciliation balance. 
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ComEd argues that, because ComEd’s capital structure is not bifurcated to allocate certain 

capital to finance specific items, the reconciliation balance is an asset or liability just like any 

other asset or liability and is financed by debt within ComEd’s overall capital structure.  ComEd 

Init. Br. at 65.   

ComEd is certainly singing a different tune about this than it did just a year ago.  At that 

time, ComEd argued that the interest rate on the reconciliation balance must be set at a rate equal 

to its WACC because the WACC is what ComEd actually pays the capital markets for the use of 

money when it is forced to carry the cost of the reconciliation balance due to an underestimate of 

costs.  ComEd Rehearing Order at 26.  The passage of P.A. 98-0015 gave ComEd exactly what 

it wanted – an interest rate on the reconciliation balance equal to the Company’s WACC.  But 

now, suddenly, the WACC is not necessarily the interest rate used to finance the reconciliation 

balance.  ComEd cannot have its cake and eat it too.  It succeeded in getting P.A. 98-0015 passed 

and changing WACC to be the interest rate applied to the reconciliation balance.  It must accept 

the consequence of that change in law, which, monetarily, still pales in comparison to the amount 

of money ComEd is recovering as a result of increasing the interest rate from one equal to its 

short-term debt rate to one equal to its WACC. 

 ComEd’s logic that it receives no tax benefit that offsets a portion of the tax to be paid on 

the reconciliation balance (ComEd Br. at 65), which is premised on the logic that it does not 

finance the reconciliation balance at its WACC, also fails.  The Company’s proposal to gross-up 

the interest fails to recognize the tax deduction ComEd receives associated with the interest cost 

incurred to carry the reconciliation balance.  

 ComEd’s proposal to earn a grossed-up WACC on the reconciliation balance is contrary 

to the specific language of the EIMA and is inappropriate for ratemaking purposes.  The 
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Commission should calculate the interest on the net-of-tax reconciliation balance at a rate “equal 

to” the Company’s WACC – not a grossed up WACC. 

VIII. ROE COLLAR 

 B. Potential Contested Issues 

  1. Rate Base for ROE Collar Calculation 

The EIMA statute is silent with regard to the specific rate base measurement to use for 

purposes of the return on equity collar adjustment, as CCI, Staff and the AG all agree.  Staff Br. 

at 56; AG Br. at 53.  While the amendments to EIMA prescribe that participating utilities’ capital 

structure should be calculated using year-end rate base, those amendments did not include a 

requirement to use year-end capital structure for purposes of measuring the ROE collar 

adjustment.  220 ILCS 5/16-108.5(c)(2). 

Instead of directly addressing the language in EIMA (or lack thereof), however, ComEd 

simply claims that it was complying with its own revised schedules, filed after the passage of 

SB9 (P.A. 98-0015), and approved by the Commission in its compliance filing, Docket No. 13-

0386.  ComEd Br. at 67.  This defense does not address the merits of the proposed change to the 

ROE collar calculation.  While ComEd argues that this issue is “outside the scope of this 

proceeding,” (id.), CCI believe a significant question exists as to what constitutes the “structure 

or protocols” the Commission lacks authority to alter in a Section 16-108.5 reconciliation 

proceeding like this one.  CCI address this issue here to preserve the issue, and also plan to 

address it in the newly-opened Docket No. 13-0553, where the Commission specifically directed 

that this issue be litigated.  Whether the Commission addresses the issue here or in Docket No. 

13-0553, it should adopt AG witness Effron’s proposal to calculate the ROE collar using the 

Company’s average rate base as the denominator to determine whether ComEd earned above or 

below the 5% collar provided for in EIMA. 
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The essence of ComEd’s opposition to Mr. Effron’s ROE collar calculation is that using 

the average rate base to calculate the ROE collar adjustment is “inconsistent with the approved 

formula and must, therefore, be rejected.”  ComEd Br. at 68.  ComEd’s claim regarding 

consistency is a suggestion that the year-end capital structure may differ from an average capital 

structure.  Id. at 69.  ComEd does not argue that this was the practical effect in this proceeding, 

but just that they may differ.  Nonetheless, as Mr. Effron testified, “[t]his is no more of a 

mismatch than is the Company’s use of the year-end 2012 capital structure to determine the 

revenue requirement associated with a rate base that includes 2013 plant additions on Schedule 

FR A-1.”  AG Ex. 4.0 at 7:145-147. 

ComEd concludes that Mr. Effron’s approach “creates an artificially inflated earned 

ROE, thus artificially creating the impression that ComEd’s earnings were further outside the 

ROE Collar band than they actually were.”  ComEd Br. at 69.  The General Assembly was clear 

about changing the calculation of the capital structure and reconciliation balance, but the Act 

simply does not specify how to calculate the ROE for purposes of calculating the collar 

adjustment.  ComEd’s assumption that it should be year-end rate base to mirror the other 

calculations, therefore, is reading language into the statute, which, as ComEd notes in the context 

of deferred income taxes on its reconciliation balance, is impermissible.  ComEd Br. at 61-62, 

citing, The People of the State of Illinois v. Johnson, 2013 IL 114639, ¶12.  As Mr. Effron 

testified, it is true that, if the rate base grows over the course of the year, the total of debt and 

equity at the end of the year will be greater than the average balances over the course of the year.  

AG Ex. 2.0 at 11:246-12:258.  However, the net income used in the ROE calculation is the 

income earned over the course of the year, not the annualized net income being earned at the end 
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of the year.  Id.  Thus the average rate base is the appropriate measure of the Company’s ROE 

for purposes of the ROE collar calculation. 

The policy rationale put forth by Mr. Effron to support continued use of the average rate 

base for purposes of calculating the ROE collar is that his approach more accurately represents 

the actual capital supplied by equity investors to support the Company’s rate base over the 

course of the year for which the ROE is being calculated.  Id.  This is the basic rationale adopted 

by the Commission in Docket Nos. 11-0721 and 12-0321, ComEd’s initial formula rate docket 

and its first reconciliation docket, with regard to the calculation of the reconciliation balance.  

See Docket 12-0321, Order of December 19, 2012 at 4.  This policy support for using average 

rate base for purposes of calculating the ROE collar adjustment remains sound.  Nothing in P.A. 

98-0015 specifically undermines this policy justification.  ComEd’s approach, on the other hand, 

inappropriately understates ComEd’s earnings.  AG Ex. 2.0 at 11:246-12:258.  Thus, the 

Commission should adopt Mr. Effron’s approach to calculating the ROE collar adjustment. 

IX. REVENUES 

 C. Potentially Contested Issues 

  1. Late Payment Revenues Related to Transmission 

 ComEd argues that the Commission should reject Mr. Brosch’s adjustment as it did in a 

prior case, and Staff echoes the Company’s argument.  ComEd Br. at 70 (citing Commonwealth 

Edison Co. ICC Docket No. 11-0721 [sic] (Order May 29, 2012) at 73); Staff Init. Br. at 58.  

However, the Commission’s rejection of a similar proposal in that docket was not, 

coincidentally, an endorsement of the Company’s method.  In particular, the Commission 

concluded that “[w]hile the Commission does not decide here that ComEd’s allocation regarding 

this item is correct, the Commission notes that its allocation here is over 90% to transmission 

rates, which is a very high number, and there is no evidence indicating that this allocation is 
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factually incorrect.”  11-0721 Order (May 29, 2012) at 73.  Ameren Illinois Company, on the 

other hand, used the correct approach to allocating this revenue amount.   See Ameren Illinois 

Company, ICC Docket No. 12-0001, (Order Sept. 19, 2012) at 101.  Thus, the Commission 

should treat both Illinois utilities taking service pursuant to formula rates consistently and order 

ComEd to properly allocate late payment revenues. As addressed below, because many 

ratepayers do not take energy supply service from the Company, crediting late payment revenues 

to transmission charges fails to accurately credit those ratepayers with the revenues they are 

entitled to under cost-based delivery service rates.  

 ComEd argues that customers already are credited fully with the late payment charge 

revenues and Mr. Brosch’s adjustment would double count such a credit.  ComEd Br. at 70 

(citing ComEd Ex. 14.0 at 28:602-606, ComEd Ex. 18.0 at 13:267-14:294).  The Company’s 

claim of double counting ignores the fact that customers who purchase their energy from retail 

energy suppliers have no assurance that they will be credited for their portion of Late Payment 

Charge revenues that ComEd allocates to the transmission segment of its business.  Sept. 30, 

2013, Tr. 127:10-22.  Moreover, neither ComEd nor the Commission have jurisdiction over the 

retail suppliers to change this allocation.  Therefore, given the current competitive marketplace, 

many customers of ComEd would receive no credit for the Late Payment Charge revenues 

collected by the Company under its approach, and would thus be denied any credit for those 

revenues, let alone an amount allegedly double the credit they deserve.  Such a result is unjust 

and unreasonable.  The Commission should, thus, adopt AG witness Mr. Brosch’s adjustment to 

reduce the revenue requirement by approximately $2.5 million to properly allocate late payment 

charge revenues recovered from transmission charges.   

  2. Billing Determinants 
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 The Commission should order ComEd to adopt AG witness Mr. Effron’s adjustment to 

account for the difference in billing determinants used to project New Business plant additions 

versus those currently used to recover those costs in rates.  AG Ex. 2.0 at 6-10.  

ComEd argues that historical weather-normalized billing determinants are the only billing 

determinants specified in EIMA.  ComEd Br. at 73 (citing 220 ILCS 5/16-108.5(c)(4)(H)).  

However, as it has in the past, the Commission should reject ComEd’s overly narrow 

interpretation of the EIMA and follow its duty to order cost-based delivery service rates.  See 

Commonwealth Edison Co., ICC Docket No. 11-0721, Final Order at 75 (May 29, 2012); 

Commonwealth Edison Co., ICC Docket No. 12-0321, Final Order at 28 (Dec. 19, 2012); 220 

ILCS 5/9-201(c).  The use of one set of weather-normalized billing determinants for a year in 

which the basis for those billing determinants has undeniably changed fails to follow the “actual 

costs” dictate of EIMA or comply with the Article IX ratepayer protection provisions of the 

PUA. 

 Moreover, ComEd claims that it is not increasing any permanent revenue requirement by 

virtue of its projected plant additions.  ComEd Br. at 74.  ComEd argues that because the 

projected plant additions have no effect on ComEd’s ultimate reconciled costs, their use denies 

the Company revenues without any recourse.  ComEd Br. at 74.  Yet, ComEd has proposed plant 

additions in 2013 for approximately $149.3 million in “New Business.”  AG Ex. 2.0 at 7:143-

146 at 7.  It is undisputed by the Company that, in this case, ComEd is recovering both its 2012 

revenue requirement and its projected 2013 plant additions.  These additions represent such 

expenditures as equipment and line extensions to serve new residential or commercial customers.  

AG Ex.  2.0 at 7:143-144.  Accordingly, the billing determinants used by ComEd to calculate its 

rates to produce the required revenues should be adjusted for this projected customer growth.  
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The increased billings cannot exist to justify new plant, but simultaneously not exist as billing 

determinants to set just and reasonable rates.   

ComEd also argues that using historical billing determinants accurately matches the costs 

being recovered and that only 0.6% of the temporary revenue requirement is attributable to 

projected plant additions.  ComEd Br. at 75.  Of course, if there is any difference in the billing 

determinants between the initial year and the year being reconciled, that difference should be 

reflected in rates if they are to be based on actual costs of service.  220 ILCS 5/16-108.5(c); 220 

ILCS 5/9-201(c).  Whether that is a 6% or 0.6% difference is immaterial.  Moreover, if ComEd 

truly believes that a 0.6% difference in its revenue requirement is trivial it should have no 

objection to Mr. Effron’s proposed adjustment.  

 Finally, ComEd claims that Mr. Effron’s adjustment inconsistently accounts for changes 

in the number of customers by not accounting for changes in usage.  ComEd Br. at 75-76.  

However, ComEd does not explain how a change in the number of customers (represented by the 

New Business plant additions) changes the usage rate per customer.  Therefore, ComEd’s 

claimed inconsistency is justified insofar as the imbalance being corrected (New Business in 

2013) relates directly to the number of customers and has no demonstrated relation to the rate of 

usage per customer.  For this reason, the Commission should adopt the AG proposal over Staff’s, 

because Staff’s proposal adjusts both the number of customers and sales billing units.  See Staff 

Br. at 60-62; Staff Ex. 5.0, Attachment 5.1, Page 4 Column C.   

The AG’s adjustment is superior to Staff’s adjustment because it is far more difficult to 

quantify the trends and patterns of customer use than it is to simply count the number of new 

customers.  Despite the current trend of use per residential customer increasing at a faster rate 

than the increase in number of customers (which would be beneficial to the AG and CCI 
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proposal), Mr. Effron does not recommend that billing determinants be adjusted to reflect the use 

per customer.  AG Ex. 4.1; AG Ex. 2.0 at 9:202-203.  If the Commission does not adopt the 

AG’s adjustment to customer number billing determinants, it should adopt Staff’s adjustment to 

both customer numbers and sales numbers. 

XII. CONCLUSION 

 WHEREFORE, CCI respectfully request that the Commission adopt the positions and 

adjustments set forth in this Initial Brief. 
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