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VERIFIED RESPONSE TO OBJECTIONS  
ON BEHALF OF THE ILLINOIS POWER AGENCY 

The Illinois Power Agency (“IPA”), by and through its attorney, respectfully submits its 

Verified Response to Parties’ Objections pursuant to the Administrative Law Judge’s October 9, 

2013 Procedural Ruling.  The Objections relate to the 2014 Draft Procurement Plan 

(“Procurement Plan”) submitted by the Illinois Power Agency for Commission approval on 

September 30, 2013, as provided for in Section 16-111.5(d)(3) of the Public Utilities Act.1  (See 

220 ILCS 5/16-111.5(d).)   

I. 

INTRODUCTION 

On October 7, 2013, parties including Illinois Commerce Commission (“Commission”) 

Staff, the Attorney General, Commonwealth Edison (“ComEd”), Ameren Illinois Company 

(“Ameren”), a group of renewable energy developers (“Renewable Developers”), Wind on the 

Wires (“WOW”), the Illinois Competitive Energy Association (“ICEA”), the Retail Electric 

Supply Association (“RESA”), and Exelon Generation (“ExGen”) filed Objections.   

                                                            
1 All citations in this Response to Objections are to sections of the Public Utilities Act, 220 ILCS 5, unless otherwise 
noted. 
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II. 

DISCUSSION 

The Objections were largely related to the following broad categories: (1) the proposed 

procurement strategy, including the decision to exclude full requirements products; (2) 

renewable resources; and (3) incremental energy efficiency.  The IPA will address each category 

of Objections in turn.  The failure of the IPA to address a particular argument should not be 

construed as agreement or acquiescence. 

A. Responses To Procurement Strategy Objections 

 1. Second Procurement 

In light of the possibility that some municipal aggregation customers may return to 

bundled service, the IPA has recommended a conditional September, 2014 procurement as a 

strategy to mitigate migration risk and to provide an opportunity to more precisely hedge load.  

(See Procurement Plan at 92.)  ICEA supported this approach, arguing that additional 

procurements “…is a very positive and a sound outcome for eligible retail customers and for the 

retail market.”  (See ICEA Objections at 2-3.)  Although RESA offered opposition to the IPA’s 

overall proposed procurement strategy, the second procurement appears to be consistent with 

RESA’s request for additional procurements.  (See RESA Objections at 3 (“RESA has repeatedly 

recommended over the course of various years’ IPA plans that the Commission require that the 

IPA use multiple procurement events in order to more closely reflect the market price of the 

supply purchased.”).)  Although not opposed to a conditional second procurement in 2014, 

Ameren offered counterarguments to a second procurement in future years, based on concerns 

that unnecessary procurement costs would be borne by bundled customers.  (See Ameren 

Objections at 3.) 
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Although there appears to be no opposition to a conditional second procurement this 

year—which the IPA continues to recommend—ICEA and Ameren’s Objections highlight an 

important balance that the IPA attempted to achieve with the conditional procurement.  On one 

hand, the IPA agrees with ICEA that more frequent procurements will better match market prices 

and help to mitigate migration risk.  On the other hand, the IPA is fully aware that the costs of 

running a procurement are recovered by the IPA as fees to bidders and suppliers, and are thus 

passed along to bundled service customers through higher bid prices.2  The IPA believes that 

although the IPA’s proposed criteria for executing the conditional procurement may be refined 

over time, holding a conditional procurement is a prudent strategy at this time.  

 2. Full Requirements 

 a. The IPA Recommends against a Full Requirements Procurement 

In the Procurement Plan, the IPA analyzed the costs of procuring a load-following energy 

product relative to its present procurement strategy.3  (See Procurement Plan at 75-79; see also 

id. Appendix F.)  Based on that analysis, the IPA did not recommend procurement of a “full 

requirements” load-following energy product.  (See id. at 93.)  After reviewing parties’ 

Objections, the IPA has not changed its opinion, and continues to recommend against a full 

requirements procurement. 

Nevertheless, ICEA, RESA, and ExGen recommend that the IPA procure a full 

requirements energy product in addition to scaled back block purchases. ICEA presents an 

alternative model for determining the costs associated with full requirements, while ICEA, 

                                                            
2 The IPA is committed to finding efficiencies and cost savings in the procurement process through competitive 
selection of Procurement Administrators as required by Section 1-75 of the IPA Act. 
3 Parties apparently used the term “full requirements” interchangeably with the concept of a load-following energy 
only product.  Although they are not the same (because full requirements includes capacity, ancillaries, and other 
components), the conflating of the two terms in briefing leads the IPA to generally use the term “full requirements” 
to mean a load-following energy only product. 
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RESA, and ExGen provide additional justifications for procuring a “fixed price full 

requirements” energy procurement.  (See ICEA Objections at passim; RESA Objections at 2-7; 

ExGen Objections at 3-8.)  The various arguments advanced by the proponents of a full 

requirements energy product procurement include: 

 Full requirements would provide a more stable price, consistent with the final 
phrase of the standard for Commission approval of the IPA’s Procurement Plan. 
(See, e.g., RESA Objections at 3; ExGen Objections at 5-6; cf. 220 ILCS 5/16-
111.5(d)(4) (standard for approving Procurement Plan is if the Plan procures 
“adequate, reliable, affordable, efficient, and environmentally sustainable electric 
service at the lowest total cost over time, taking into account any benefits of price 
stability.”).) 
 

 The IPA’s current procurement strategy leads to hidden costs, which confuse 
consumers.  (See ICEA Objections at 4-6; RESA Objections at 4-5) 

The IPA notes that one critical point that ICEA, RESA, and ExGen did not dispute (including in 

ICEA’s alternative model) is the conclusion in the IPA’s analysis that there is a price premium in 

a full requirements energy product.  Although ICEA, RESA, and ExGen provided reasons that 

the premium may be worthwhile, none of the parties argued that the addition of a full 

requirements procurement would guarantee customer savings. The IPA also notes that ICEA, 

RESA, and ExGen did not make policy arguments, such as: (1) full requirements was an 

appropriate product for all bundled customers, or (2) default service should “compete” in the 

market by offering the same product that ARES offer.  

Ultimately, however, the question of whether to procure a full requirements product is a 

policy question to be resolved by the Commission.  On one hand, ICEA, ExGen, and RESA are 

correct that a fixed-price full requirements product would provide greater price stability for 

bundled customers than the current (and proposed) system of procurement of fixed price energy 

blocks and accounting adjustments for imbalances through the utility’s Purchased Electricity 

Adjustment (“PEA”).  On the other hand, the PEA represents cost adjustments without price 
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premiums or profit markups and is currently voluntarily capped by ComEd, so the harmful 

effects of excessive price premiums/markups and price instability on bundled customers are 

currently minimized and bounded, respectively.4  Also, the IPA notes that if the bundled rate 

presents excessive perceived risk for a bundled service customer, the customer may easily 

choose a fixed price full requirements offer from an ARES.  Many ARES in the market currently 

offer fixed price full requirements products that can provide price insurance at competitive 

prices, even when the nominal price-to-compare is lower.  

As noted above, all of these open issues and arguments coalesce around the question of 

whether the price premium of a fixed price full requirements product is worthwhile for all 

bundled customers considering the benefits of such a product and whether the default rate should 

compete head on with ARES offering similar products.  The IPA created a model to estimate the 

cost premium – and ICEA has created a competing model – to allow the Commission to make an 

informed decision weighing the costs and benefits.  The IPA notes that it undertook its analysis 

so the Commission could make an informed, data-driven decision on issue.  The IPA has 

reviewed the data and arguments provided in Comments and Objections and still does not 

recommend a full requirements procurement at this time, regardless of which model the 

Commission credits.   

Although outside of the traditional scope of the Procurement Plan, it appears that some of 

ICEA’s arguments about possible hidden costs from the IPA’s laddered block procurement 

approach are immediately remediable through improvements to how a price-to-compare is 

                                                            
4 Information on historical PEA values is available from the Commission’s Office of Retail Market Development at 
http://www.icc.illinois.gov/ORMD/PEA.aspx (accessed October 9, 2013.) 
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communicated.5  While the Plug In Illinois website (www.pluginillinois.org) contains a detailed 

explanation of the PEA, it is not known how consumers understand or use that information.  To 

the extent that “hidden” costs can be exposed and explained, consumers will get more complete 

price signals and be better able to make informed decisions.  While the IPA understands that 

such changes may not necessarily lead ICEA to withdraw its full requirements proposal, it would 

be a low-cost step in the right direction.  The IPA is willing to participate in any process to make 

changes to how the price-to-compare is presented and conveyed to customers.   

  b. IPA Authority to Procure Full Requirements  

 ComEd and Ameren questions in Comments and Objections, respectively, as to whether 

the IPA has the authority to procure full requirements or other non-block energy products.  (See 

ComEd Comments at 10; Ameren Objections at 6-8.)  This question may be moot if the 

Commission does not accept ICEA, RESA, and ExGen’s proposal for a full requirements 

purchase, but in order to better inform the Commission the IPA believes it is prudent to provide 

the outlines of its authority so that other parties at least have the opportunity to respond in 

Replies to Objections in this docket without resorting to supplemental filings. 

As a threshold matter, the IPA has procured energy in ways other than the block 

procurement explicitly identified in Section 16-111.5(b)(3)(iv).6  For example, as part of the 

                                                            
5 While concerns about hidden costs to customers are legitimate, the PEA can (and has been) at times a credit, so it 
is important not to automatically describe the PEA as a cost to customers. The potential benefit of the PEA to 
customers (as recently experienced by Ameren customers) should not be lost. 
6 Section 16-111.5(b)(3)(iv) requires the IPA, as part of the Procurement Plan, to detail:  
 

[T]he proposed mix and selection of standard wholesale products for which contracts will be 
executed during the next year, separately or in combination, to meet that portion of its load 
requirements not met through pre-existing contracts, including but not limited to monthly 5 x 16 
peak period block energy, monthly off-peak wrap energy, monthly 7 x 24 energy, annual 5 x 16 
energy, annual off-peak wrap energy, annual 7 x 24 energy, monthly capacity, annual capacity, 
peak load capacity obligations, capacity purchase plan, and ancillary services  
 

(220 ILCS 5/16-111.5(b)(3)(iv).) 
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2010 long-term power purchase agreements (“LTPPAs”) with renewable developers, the IPA 

procured energy in addition to RECs that cannot be fairly characterized as a block transaction.  

This is consistent with the statutory language that requires the IPA to detail “the proposed mix 

and selection of standard wholesale products . . . including, but not limited to . . . ” the products 

detailed in Section 16-111.5(b)(3)(iv).  (220 ILCS 5/16-111.5(b)(3)(iv) (emphasis added).) 

Second, procuring full requirements products could be done consistently with the 

procedure required for energy products pursuant to Section 16-111.5(e)-(g), provided that the full 

requirements product was standardized to the point that bidders were only competing based on 

price.  Although there is not an “index price” for full requirements to the IPA’s knowledge, it 

would still be possible to develop reasonable benchmarks if supplier risk premiums can be 

successfully modeled (as the IPA and ICEA have attempted to do for the present docket).  

Although the term “standard product” is not defined in the Public Utilities Act or the Illinois 

Power Agency Act, nothing in the description of standard products in Section 16-111.5(b)(3)(iv) 

requires a market-traded commodity price.  If such a price was required, the IPA would not have 

been able to procure the LTPPAs, where there is no index price for new build wind or solar in 

Illinois and adjoining states. 

Illinois courts have given effect to terms of enlargement such as “including” to permit 

expansion beyond enumerated terms – language that trumps the cannon of statutory construction 

expressio unius est exclusio alterius.  (See, e.g., Paxson v. Board of Educ. of School Dist. No. 87, 

658 N.E.2d 1309, 1314-1315, 276 Ill. App. 3d 912 (1st Dist. 1995).)  The term “including, but 

not limited to” is an even more explicit term of enlargement, and should be given proper effect in 

this case.  Although the framers of the statute certainly expressed a preference for certain block 

energy products by explicitly naming them, the phrase “including, but not limited to” 
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demonstrates the General Assembly’s intent to allow the IPA to propose procurements beyond 

block energy products. 

II. Responses To Renewable Resources-Related Objections 

1. Timing of ARES ACP Assessment 

Although not raised in the Procurement Plan, RESA and ExGen raised concerns about 

changes between the estimated ACP rate provided to ARES and the final ACP rate actually 

assessed to ARES.  (See RESA Objections at 7-9; ExGen Objections at 9-10.)  The IPA is not 

involved in setting the ACP rate, and the process of determining the ACP is not part of the 

Procurement Plan.  As a result, the IPA does not believe this issue is appropriate for litigation in 

this docket. 

2. Load Forecast 

Although the utilities’ load forecasts are not primarily a renewable energy issue, the load 

forecasts – particularly Spring updates – have become a litigated issue starting in last year’s 

Procurement Plan due in large part to the fact that utilities may curtail RECs received from their 

2010 long-term power purchase agreements (“LTPPAs”) with certain renewable facility 

developers.  Although curtailment of LTPPA contract quantities is a very real consequence of 

Spring load forecasts, the IPA views the load forecast primarily as a neutral assessment of how 

much supply the IPA must buy (if any) during Spring procurements.  (See, e.g., Renewable 

Developers Objections at 20.)  The IPA is guided in part by the Commission’s Final Order in the 

2013 Procurement Plan, where the Commission explained that:  

While the Commission recognizes and appreciates other parties’ desire to 
comment on the March 2013 load forecasts and curtailment volumes, the 
Commission sees no compelling reason to depart from its established load 
forecast approval process. Between the IPA, Staff, and ComEd/AIC (as well as 
the Procurement Administrator and Monitor, should they be retained), the 
Commission believes that technical issues related to load forecasting will be 
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objectively vetted and appropriately addressed, just as they have been in past 
forecast approvals and in this docket. 

(ICC Docket No. 12-0544, Final Order dated December 19, 2012 at 68.)  The IPA believes that 

the Commission’s discussion directed parties to litigate the methodology of load forecasts during 

the Procurement Plan docket.  The IPA further believes that litigating methodology during the 

Procurement Plan docket provides the Commission with the best data to make all approvals 

related to procurement that could be significantly affected by changes in the load forecast.   

Because the IPA believes that methodology should be litigated and decided up front, the 

IPA does not believe there is any need for a comment period following utility completion of the 

Spring, 2014 load forecast.  The Renewable Developers recommended that the present docket 

remain open so that interested parties may comment on (and the Commission may presumably 

modify based on comments) the utilities’ Spring 2014 load forecasts.  (See Renewable 

Developers Objections at 20-21.)  The IPA respectfully recommends that the Commission reject 

that approach, in favor of litigating any issues with load forecast methodology during the case-

in-chief in this docket.  As detailed in the Draft Procurement Plan, the IPA—along with Staff, 

the Procurement Monitor, and the Procurement Administrator—will review the updated load 

forecasts to ensure that the utilities follow the methodology directed by the Commission if the 

Commission orders any modifications.  (See Procurement Plan at 104 (noting involvement of 

IPA, Staff, Procurement Monitor, and Procurement Administrator).)  

In Objections, only the Renewable Developers presented a methodological challenge to 

the load forecast.  The Renewable Developers make two points: first, that Ameren and ComEd 

load forecasts are flawed because the “expected case” is not the midpoint between the high and 

low forecasts.  (See Renewable Developers Objections at 15-16.)  Their second, related point is 

that the expected case is flawed because it should anticipate greater return of load to the utility.  
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(See id. at 16-19.)  The IPA recommends that the Commission reject the first contention, and 

consider the second contention only to the extent that the Renewable Developers can develop an 

alternative methodology to better capture return of load. 

The midpoint argument should be rejected because it artificially creates an average of 

values that were not meant to be averaged. The utilities develop their base case forecast first; the 

high and load cases are then excursion cases where variables and assumptions are changed from 

the base case based upon informed modeling. They are inherently not meant to be symmetrical, 

which is why the base case is not the midpoint between the high and low forecasts. The rationale 

behind any changes to the base, high, or low forecast should be based on the specific inputs to 

that specific forecast, not simple averaging. 

With regard to load return to the utility, both Ameren and ComEd detailed the bases for 

their customer switching predictions and provided substantial justification for each one.  (See, 

e.g., Procurement Plan Appendix B at 7-12 (Ameren); Appendix C at 10-13 (ComEd).)  

However, as the IPA noted in the Draft Procurement Plan, it is not clear exactly how customers 

eligible for bundled service will act if the bundled prices diverge from market prices.  (See 

Procurement Plan at 38-39.)  Any analysis that attempts to quantify this effect should be given 

due consideration, there is no basis for the contention that averaging the high and low load 

forecasts will be a better representation of consumer behavior.  Unless and until a more rigorous 

method of quantifying load return or departure is presented, the utilities’ approaches should be 

followed.  

Two other parties recommend minor changes to the IPA’s discussion of Spring load 

forecasts.  ComEd recommended clarification of the parties involved in approving the Spring, 

2014 load forecast; the IPA believes this is a reasonable clarification and recommends the 
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Commission approve the change.  (See ComEd Objections at 8-9.)  Wind on the Wires 

recommends that the updates Spring, 2014 load forecasts be released publicly, perhaps by filing 

on eDocket.  (See WOW Objections at 2.)  The IPA agrees that the load forecasts are not 

confidential and thus are appropriate for public consumption, and does not object to using a 

filing in the present docket as a way to publicize the results. 

3. Products Curtailed in the Event of an LTPPA Curtailment 

The Renewable Developers argue that any curtailment of the LTPPAs should only be for 

RECs, and not energy.  (See Renewable Developers Objections at 5-12.)  The IPA takes no 

position on this matter, but notes that to its knowledge both RECs and energy were curtailed in 

Delivery Year 2013-14.  However, the IPA further notes that the Commission did not explicitly 

rule on whether energy was part of the LTPPA in the 2013 Procurement Plan approval order.  

Finally, the IPA notes that the question of using hourly REC prices for curtailed RECs is outside 

the scope of this proceeding to the extent that it relates to payments made from the Renewable 

Energy Resources Fund.  

C. Responses To Energy Efficiency-Related Objections 

 1. Feedback Mechanism 

In the Procurement Plan, the IPA pointed out tension between the structure for the 

development by the utilities of programs for consideration of approval under Section 16-111.5B 

and the Commission’s standard for approval of programs under that Section.  (See Procurement 

Plan at 82-83.)  The tension specifically related to how “fully captur[ing] the potential for all 

achievable cost-effective savings, to the extent practicable” is possible if the results of the utility-

run RFP required by Section 16-111.5B(a)(3) do not cover the universe of efficiency identified 

in the potential study required by Section 16-111.5B(a)(3)(A).  Although the IPA stated that it 
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believes that the utilities’ submissions for this procurement cycle fully complied with legal 

requirements, the IPA believed that the tension warranted further discussion. 

Both the Attorney General and ComEd believed that satisfaction of the statutory goal was 

possible under the current legal framework, although based on slightly different analysis.  

ComEd and the Attorney General both argued that improvements in the Section 16-111.5B(a)(3) 

utility-run RFPs are the key to achieving the goals of all achievable cost-effective energy 

efficiency.  (See ComEd Objections at 3; AG Objections at 3.)  Also, both interpret “fully 

captur[ing] the potential of all achievable cost-effective” energy efficiency as being based on 

well-run RFPs (and, in the Attorney General’s case, expanding Section 8-103 programs) rather 

than fulfillment of the outer limit of the utility potential study.  (See ComEd Objections at 3-4; 

AG Objections at 2-4.)  The IPA stresses that this will be an iterative process, given several 

criticisms of the utility RFPs from Comments that should be addressed in the RFP development 

process.  (See, e.g., CUB Comments at 5-8; NRDC Comments at 6-8.) 

The IPA believes the positions of ComEd and the AG are reasonable to the extent that 

they coincide, and further believes that prudent expansion of Section 8-103 programs (as 

discussed in further detail in the Ameren-specific program section below) is also a reasonable 

approach.  However, an explicit ruling from the Commission about improvement to the RFP 

process (such as addressing issues raised in CUB and NRDC Comments on the Draft Plan) 

would aid all parties.  The IPA concludes that developing consensus as a first step toward 

legislative change is not necessary.  

 2. Transition Year 

 In the Draft Procurement Plan, the IPA noted that every three years (including this year), 

Section 16-111.5B requires consideration of “new or expanded cost-effective energy efficiency 
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programs or measures that are incremental to those included in energy efficiency and demand-

response plans approved by the Commission pursuant to Section 8-103 of this Act” when the 

Section 8-103 plan has yet to be approved.  (See Procurement Plan at 83.)   The IPA considers 

this problem in two ways.  First is the resolution for this year, where – as Ameren points out – 

Ameren and ComEd have come up with statutorily-compliant solutions for this year’s plan.  (See 

Ameren Objections at 10.)  The IPA has correspondingly recommended that Ameren and 

ComEd’s Section 16-111.5B programs be approved, subject to certain modifications.  (See 

Procurement Plan at 88 (Ameren), 90 (ComEd).) 

The IPA also sees a longer-term issue, namely the stakeholders’ ability to ensure that the 

Commission has a suite of energy efficiency options to approve under Section 16-111.5B plan 

every third year that achieves the statutory goal of “fully captur[ing] the potential for all 

achievable cost-effective savings, to the extent practicable.” (220 ILCS 5/16-111.5B(a)(5).)  In 

other words, ensure that the plans that are released every third year with Section 8-103 timing 

issues achieve the statutory goal equally well as the other two years. 

The Attorney General argued that the utilities have the ability to propose expansions of 

programs that the utilities include in their respective proposed (but not yet approved) Section 8-

103 plans.  (See AG Objections at 2-4.)  The IPA agrees with this approach—in fact, it 

recommended conditional approval for an Ameren program that relied on participation of Nicor 

through Nicor’s proposed Section 8-103 plan.  (See Procurement Plan at 87.)  To the extent that 

stakeholders are satisfied that additional changes are not needed to satisfy the requirements of 

Section 16-111.5B(a)(5) in Section 8-103 plan approval years, the IPA is satisfied that no 

legislative change is needed. 
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3. DCEO Participation 

In the Draft Procurement Plan, the IPA identified a consensus among parties that DCEO 

should participate somehow in the Section 16-111.5B procurement process, but that there was no 

consensus as to how DCEO should participate.  (See, e.g., Procurement Plan Appendix B-2 at 2-

3; AG Objections at 4-5; see also Ameren Objections at 10; ComEd Objections at 5-6.)  The IPA 

understands that including DCEO-proposed programs furthers the statutory goal of including all 

attainable cost-effective energy efficiency.  (See, e.g., IPA Plan at 84; AG Objections at 5 (noting 

benefits of expanding DCEO programs).)  Based on the Objections of parties, there are three 

main options for DCEO participation and without further input from DCEO it is not clear which 

is the best option. 

The first option is allowing DCEO to follow the steps in Section 16-111.5B as if it was a 

“utility.” DCEO did not file Objections, but did provide the IPA with documentation designed to 

satisfy the requirements for utilities under Section 16-111.5B.7  The IPA included one of these 

documents in the Draft Procurement Plan as Appendix H, which DCEO provided as part of its 

pre-filing Comments.  Had DCEO filed Objections, the IPA believes it would have asserted the 

argument in its pre-filing Comments, which state that DCEO should be treated as a utility for 

Section 16-111.5B purposes because it has been held to be a utility for the purposes of Section 8-

103 of the Public Utilities Act. 

To the extent that the Commission holds that DCEO is a “utility” pursuant to Section 16-

111.5B, the IPA will going forward provide the same analysis to timely filed DCEO-provided 

energy efficiency programs.  However, Section 16-111.5B(a)(3) states in part: 

 In addition to the information provided pursuant to paragraph (1) of subsection 
(d) of Section 16-111.5 of this Act, each Illinois utility procuring power 

                                                            
7 The IPA takes no position as to whether the documentation would have satisfied the Section 16-111.5B 
requirements for utility submissions. 
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pursuant to that Section shall annually provide to the Illinois Power Agency by 
July 15 of each year, . . .  an assessment of cost-effective energy efficiency 
programs or measures that could be included in the procurement plan.  

 (220 ILCS 5/16-111.5B(a)(3).)  Whatever the interpretation of “utility” in other sections, the 

requirements of Section 16-111.5B are limited to utilities for which the IPA procures power.  To 

the knowledge of the IPA, it does not procure power on behalf of DCEO.  ComEd in its 

Objections provided additional arguments based on statutory construction that arrive at the same 

conclusion.  (See ComEd Objections at 4-6.)  As a result, although the IPA would follow a 

Commission Order to treat DCEO as a utility, the IPA does not believe this is the correct reading 

of the statute. 

The second option is for DCEO to participate in utility RFP processes required by 

Section 16-111.5B(a)(3).  The IPA identified this option in the Procurement Plan for future years 

– the RFP for the present Procurement Plan is long past – with the caveat that DCEO might have 

administrative and legal barriers to participating.  (IPA Plan at 87.)  The Attorney General, 

Ameren, and ComEd all note that this approach is available, and both the Attorney General and 

Ameren request further investigation into the barriers DCEO faces (if any) under that structure.  

(See AG Objections at 4-5; Ameren Objections at 10; ComEd Objections at 5-6.)  Although 

DCEO has not had an opportunity to provide more information about barriers in this docket, the 

IPA hopes that DCEO can provide additional insight.  Unless and until the IPA receives more 

information from DCEO, the IPA does not know whether this is a feasible approach and thus 

cannot recommend for or against it. 

The third option is to build consensus toward a legislative change that more clearly 

defines DCEO’s proper role.  The IPA is cognizant that legislative change is difficult and 

unpredictable, but depending on the barriers that DCEO identifies with the second option above, 

it may be the only feasible option.  If the Commission finds that there is no feasible way for 



ICC Docket No. 13-0546 

16 
 

DCEO to participate in Section 16-111.5B under current law, the IPA respectfully recommends 

convening a working group to identify statutory and technical issues that ideally would develop 

and present consensus bill language to the General Assembly. 

The IPA is hopeful that the record will be more developed after Responses and Replies so 

that the Commission can make an informed decision between the three options above, even if 

there may not be not sufficient information to make a determination at this time. 

4. Consideration of all Programs/Definition of Duplicative and Competitive 

The IPA successfully captured what appears to be consensus among the parties that 

programs that are “duplicative” of or “competing” with preexisting utility programs should not 

be included in Section 16-111.5B expansions.  (See AG Objections at 6; Ameren Objections at 

11-12; ComEd Objections at 7.)  As noted in the Draft Procurement Plan, the IPA’s goal is to 

provide a standard by which: (1) the Commission can evaluate what “duplicative” and 

“competitive” mean, and (2) future bidders can use to target their bids.  (See Procurement Plan at 

84-85.)  The goal is to solicit better bids from third-party vendors by providing those vendors 

better tools to evaluate whether a program will be (or could be) excluded. 

 Despite consensus that the concepts should exist, there is disagreement on the exact 

definitions proposed by the IPA for duplicative and competing.  ComEd supported both IPA 

definitions, although recommended adding two extra factors to the definition of competing.  (See 

ComEd Objections at 7.)  Ameren did not object to the IPA definition of duplicative, but 

objected to the IPA definition of competing.  (See Ameren Objections at 10-11.)  The Attorney 

General argues that the terms should not be used to unfairly exclude worthy programs.  (See AG 

Objections at 7-8.) 
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As an initial matter, the IPA would like to offer a clarification regarding its proposed 

process for screening duplicative and competing programs.  The IPA believes that utilities may 

review programs to determine whether one is duplicative or competing, and flag those programs 

in their respective submittals to the IPA pursuant to Section 16-111.5B(a)(3).  The IPA proposes 

that the utilities may further exclude those programs from the energy savings and load forecast 

numbers initially presented.8  However, the IPA agrees with the Attorney General that the 

Commission ultimately decides whether a program is duplicative or competing.  (See AG 

Objections at 8.)  To that end, the IPA will continue to request (as both utilities provided) the 

documentation for all responses to the utility RFPs so that the IPA may make an independent 

evaluation.  The Draft IPA Plan also agrees with the Attorney General that the definitions should 

not be bright line tests.  (Compare Procurement Plan at 85 (“the IPA suggests that the standard 

be a multi-factor inquiry rather than a ‘bright line’ test”) with AG Objections at 7-8.)  The 

utilities will play an important role in identifying competing and duplicative programs for 

Commission consideration, but the IPA believes that the Commission should ultimately decide 

whether an individual program is competing or duplicative pursuant to adopted standards. 

Ameren raised concerns about the definition of competing, primarily on the basis that it 

could impose additional burdens on Ameren.  (See Ameren Objections at 11.)  The IPA is 

sympathetic to Ameren’s concern that:  

Allowing different vendors to offer essentially the same program to different 
geographic or end-use segments is more complex and potentially disruptive to the 
market than implied by the Plan. This is especially true for programs that rely on 

                                                            
8 To the extent that ComEd’s recommendation would allow participating utilities to flag duplicative and competing 
programs and exclude those programs from savings estimates, the IPA agrees with ComEd’s proposed clarification 
that if: “the utility identifies any of the factors as being a critical element of a third party proposal, the utility can and 
should exclude the proposal from its 16-111.5B proposal to the IPA.”   (ComEd Objections at 7.)  However, to the 
extent that ComEd suggestion would involve not providing the bid materials to the IPA for evaluation and ultimately 
subject the determination of duplicative or competitive to the Commission, the IPA does not agree. 
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mass-market communication channels, which could be negatively impacted by 
competing messages. 

(Ameren Objections at 11.)  Finding the line between programs that negatively impact each other 

and programs that will not is exactly what the IPA is trying to do with the definition.  To the 

extent it is not feasible to model the impact of the negative impact on TRCs, Ameren’s concerns 

are consistent with the spirit of the IPA’s concerns.  To the extent that Ameren has a different 

test for the Commission to use for “competing” that better captures this impact, the IPA 

encourages Ameren and other parties to modify or replace the IPA’s proposal. 

The IPA wishes to stress the interplay between the Attorney General’s and Ameren’s 

concerns.  On one hand, using the terms duplicative and competing to simply clear the field of 

any program remotely resembling a utility program is contrary to the statutory mandate of 

Section 16-111.5B of “fully captur[ing] the potential for all achievable cost-effective savings, to 

the extent practicable.” (220 ILCS 5/16-111.5B(a)(5).)  On the other hand, blind approval of 

programs that hinder each other (to the extent that one or both may no longer be cost-effective) is 

also inconsistent with the statutory mandate.  The IPA proposed definitions – especially for 

“competing” – are designed to avoid future failures to fulfill statutory mandates that the Attorney 

General and Ameren respectively identify. 

ComEd generally supported the IPA’s proposed definitions, but recommended 

supplementing the definition of “competing” with two additional factors.  (See ComEd 

Objections at 7.)  Specifically, those factors—numbered to continue after the five factors the IPA 

proposed—are: “(6) the effect(s) on utility joint program coordination, and (7) impact on Section 

8-103 EEPS portfolio performance.” (ComEd Objections at 7.)  The IPA agrees that these are 

legitimate factors to consider as part of a multi-factor test. 
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5. Expansion of Ameren Energy Efficiency Programs 

As part of Ameren’s Section 16-111.5B submission to the IPA, the contractor running 

Ameren’s Small Business Direct Install (“SBDI”) program sought a significant expansion of the 

program.  (See Procurement Plan Appendix B at 11.)  In the Section 16-111.5B submission, 

Ameren recommended against the significant expansion, noting that: 

2013 (Y6) is the first year AIC is implementing the SBDI program as approved in 
the 2013 IPA Plan. AIC considers it prudent and responsible to first assess and 
evaluate the performance of this program prior implementing it again on a larger 
scale.  Alternatively, AIC is recommending that it is included in the 2014 IPA 
plan at the same level as approved in 2013. 

(Id. at 12.)  In its August 15, 2013 Draft Plan for Comments, the IPA suggested consideration of 

the contractor’s proposed expansion, which Ameren opposed in Comments.  (See Ameren 

Comments at 8.)  In its Comments, Ameren argued that:  

Additionally, as referenced in regards to the [SBDI] Program, Ameren Illinois 
notes that . . . there remains considerable risk associated with management 
assessment during the ICC’s review of the reconciliation of costs and revenues 
under the applicable cost-recovery mechanism. 

(Id.)  The IPA responded to Ameren’s concerns in the Procurement Plan, recommending that 

Ameren provide more information about the risks specific to SBDI before the IPA would alter its 

recommendation. 

In Objections, Ameren provided more detail about why it believed that it would not be 

prudent to significantly expand the program—specifically, because there are not yet verified 

results to determine whether the program is as effective as anticipated.  (See Ameren Objections 

at 12-13.)  In other words, the potential problem with SBDI expansion is about spending 

increased ratepayer money a program that is not yet proven, but will have the opportunity with 

the passage of time to produce evaluable results.  Ameren then recommends that SBDI be 

approved at the “base level” of 30,179 MWh savings goal.  (See id. at 13.)   
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The IPA appreciates the additional discussion in Ameren’s Objections and agrees with 

the concept that the Commission should exercise caution in expanding programs that have not 

demonstrated results when additional information is forthcoming.  However, the IPA also notes 

that a delay creates additional lag in expanding what may eventually be proven to be an effective 

program.  The IPA is looking forward to responses from other parties to Ameren’s argument—

both generally and as related specifically to SBDI—before making a judgment. 

6. Oversight 

Although not discussed specifically in the Procurement Plan, the Attorney General raised 

an issue regarding oversight of Section 16-111.5B-approved programs after Commission 

approval.  Specifically, the Attorney General noted that:  

It is unclear how IPA Procurement Plan energy efficiency programs are 
monitored and evaluated, if at all, as compared to the evaluation of Section 8-103 
programs. While Section 16-111.5B(a)(6) lists evaluation costs as recoverable 
costs through the Section 8-103 rider charges, no clear roadmap exists for the 
evaluation of the IPA programs. 

(AG Objections at 11.) The Attorney General further argues that the record in this docket should 

be developed to address this gap, and request that: 

If it [the IPA] does not intend to assume such an oversight role, then the IPA 
should request that the Commission enter an Order that makes clear that the 
Utilities will assume responsibility for the evaluation and successful delivery of 
these programs, consistent with, to the extent practicable, the evaluation practices 
followed under Section 8-103. 

(AG Objections at 11) The IPA concurs with the AG that there is no clear delegation of oversight 

and evaluation for programs approved pursuant to Section 16-111.5B.  The IPA also notes that 

subsection 16-111.5B(a)(6) lists “evaluation, measurement, and verification of services” as 

among the costs that the utilities are allowed to recover.  (220 ILCS 5/16-111.5B(a)(6).)  

However, the IPA does not believe it is an appropriate agency to exercise oversight over utilities. 



ICC Docket No. 13-0546 

21 
 

The IPA is primarily a planning and procurement agency without enforcement authority,9 and 

thus not naturally suited to an oversight role.  The IPA agrees that oversight over utility activities 

regarding Section 16-111.5B-authorized programs is appropriate, but respectfully declines to 

insert itself into an inappropriate oversight role. 

D. Technical Updates  

1. Preapproval of  July 2014 Forecast’s November 2014 through May 2015 
Forecast Update 

Ameren requests that the Plan be updated to make it clear that the IPA is seeking in this 

plan Commission pre-approval of the November 2014 through May 2015 load forecast update 

that will be provided in July 2014. (Ameren Objections at 3-4). The IPA agrees with this request 

2. Supply Contracts 

Ameren requests that the language regarding the use of previous supply contracts as the 

starting point for new supply contracts be expanded to include more definition of the process 

used. (Ameren Objections at 4-5). The IPA agrees with this request, and adds some language to 

note that any proposed changes from suppliers must achieve the consensus of the relevant 

utility,10 the IPA, ICC Staff, the Procurement Administrator, and the Procurement Monitor.  

Also, the IPA proposes that if consensus cannot be achieved amongst the relevant utility, the 

IPA, ICC Staff, the Procurement Administrator, and the Procurement Monitor, that the default 

will be the 2012 contract language.  The IPA proposes the following change to the Procurement 

Plan: 

The IPA therefore recommends that the energy contracts used in the February 
2012 Rate Stability procurements be the starting point for the contracts used in the 
energy procurements associated with this plan and the IPA, Commission Staff, 
Procurement Administrator, Procurement Monitor, and utilities undertake a joint 

                                                            
9 To be clear, the IPA does not seek enforcement authority. 
10 The IPA understands that the utilities may differ for legitimate reasons and may seek slightly different contract 
terms. 
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review of the 2012 energy contract in order to identify what terms, if any, need to 
be modified. Once consensus is reached among these parties, the supplier 
comment process would be limited to discussion on proposed changes that have 
been made relative to the previously used 2012 energy contract. If based upon 
supplier comments, consensus to a change cannot be reached among these 
reviewing parties, then the provision in the 2012 energy contract would be used. 

3. Other Issues 

Ameren identified several labels and titles on Figures and Tables that need to be updated 

(Ameren Objections at 5-6), and minor wording changes to Sections 7.1.1, 7.1.2 and 7.1.4.1 

(Ameren Objections at 9 and 12). The IPA agrees.  

ComEd proposes several technical corrections regarding clarifying which parties are part 

of the consensus decision making process for approving curtailment of LTPPAs (ComEd 

Objections at 8 to 9) and miscellaneous typographical corrections contained in their redlined 

version of the Plan. The IPA agrees with these suggestions. 

III. 

CONCLUSION 

The Illinois Power Agency once again thanks the parties who filed Objections for 

advancing the discussion.  The IPA recommends that the Commission allow the IPA to modify 

the Procurement Plan in a manner consistent with the Objections that the IPA agrees with or that 

the IPA does not oppose that the Commission accepts. 
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Dated:  October 21, 2013     
 

Respectfully submitted, 
 
       Illinois Power Agency 
 
 
       By:  /s/ Michael R. Strong   
        

Michael R. Strong 
Chief Legal Counsel 
Illinois Power Agency 
160 N. LaSalle St., Suite C-504 
Chicago, Illinois 60601 
312-814-4635 
Michael.Strong@Illinois.gov 
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