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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 
 Donald L. Davis     )  

-vs-      )  
Commonwealth Edison Company  )  

) Docket No. 11-0580  
Complaint as to service in    )  
Machesney Park, Illinois.    ) 

 

STAFF OF THE ILLINOIS COMMERCE COMMISSION’S 
MOTION TO RECONSIDER ADMINISTRATIVE LAW JUDGE’S 

RULING DATED OCTOBER 3, 2013 
 

 NOW COMES the Staff of the Illinois Commerce Commission, by and through its 

undersigned attorneys, and moves for reconsideration of the ALJ’s Ruling dated 

October 3, 2013. In support thereof, the Staff states as follows: 

 1. At all times relevant to this matter, there was (and remains) in force and 

effect a statute, Section 16-125 of the Illinois Public Utilities Act, which provides, in 

relevant part, that: 

In the event that more than … 30,000 (or some other number, but only as 
provided by statute) of the total customers … of an electric utility are 
subjected to a continuous power interruption of 4 hours or more that 
results in the transmission of power at less than 50% of the standard 
voltage, or that results in the total loss of power transmission, the utility 
shall be responsible for compensating customers affected by that 
interruption for 4 hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power 
interruption. The utility shall also reimburse the affected municipality, 
county, or other unit of local government in which the power interruption 
has taken place for all emergency and contingency expenses incurred by 
the unit of local government as a result of the interruption. A waiver of the 
requirements of this subsection may be granted by the Commission in 
instances in which the utility can show that the power interruption was a 
result of any one or more of the following causes: 

(1) Unpreventable damage due to weather events or conditions. 

(2) Customer tampering. 
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(3) Unpreventable damage due to civil or international unrest or 
animals. 

(4) Damage to utility equipment or other actions by a party other 
than the utility, its employees, agents, or contractors. 

220 ILCS 5/16-125(e) 
 
2. On or about August 8, 2011, Donald L. Davis filed a formal complaint 

before the Commission, alleging, in part, that he had suffered damages in the amount of 

$1,727.46 as a result of the Commonwealth Edison Company’s (ComEd’s) alleged 

failure to provide adequate reliable electric service on or about July 11, 2011. See, 

generally, Complaint; also Point 3 at 2. 

 3. On or about August 18, 2011, ComEd filed a Petition seeking a waiver of 

Section 16-125(e) liability associated with storms which occurred, inter alia, on July 11, 

2011. See, generally Petition, Commonwealth Edison Company: Petition to determine 

the applicability of Section 16-125(e) liability to events caused by the Summer 2011 

storm systems, ICC Docket No. 11-0588. 

4. ComEd asserted, in support of its argument that it was entitled to a waiver, 

that the July 11, 2011 outages were the result of “unpreventable damage due to 

weather events or conditions” within the meaning of Section 16-125(e)(1) of the Public 

Utilities Act, 220 ILCS 5/16-125(e)(1). See, generally, Petition.  

 5. On or about June 5, 2013, the Commission entered its Final Order in that 

proceeding, determining, inter alia, that ComEd was not entitled to a waiver of liability 

under Section 16-125(e) for a specific subset of the customer outages attributable to the 

July 11, 2011 storm. Order at 28-30, Commonwealth Edison Company: Petition to 
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determine the applicability of Section 16-125(e) liability to events caused by the 

Summer 2011 storm systems, ICC Docket No. 11-0588 (June 5, 2013).  

 6. ComEd sought rehearing of the Commission’s June 5, 2013 Order and, 

upon denial thereof, took a timely appeal of the Commission’s decision. Such appeal is 

pending. See Petition for Review, ICC Docket No. 12-0588 (June 27, 2013). 

7. The parties appear to agree that at least a significant portion of Mr. Davis’ 

claim for damages relates to the July 11 storm. Tr. at 4-6, ComEd Motion for Stay, ¶6. 

As such, Complainant’s claim is a claim for damages under Section 16-125(e) of the 

Act.  

8. Under Section 16-125(h) of the Act, “[r]emedies provided for under … 

Section [16-125] may be sought exclusively through the Illinois Commerce Commission 

as provided under Section 10-109 of this Act.” 220 ILCS 5/16-125(h). 

9. Section 411.220(c) of the Commission’s Rules provides in relevant part 

that: “formal complaints pursuant to the Commission's Rules of Practice (83 Ill. Adm. 

Code 200) brought by affected customers and units of local government shall be stayed 

pending disposition of [the waiver] proceeding and appeals thereof, or consolidated with 

[the waiver] proceeding for the purposes of liability.” 83 Ill. Adm. Code 411.220(c) 

(emphasis added). 

10. The Commission’s Rules further prescribe that each utility must “design 

and implement an administrative procedure for resolving and paying claims for actual 

damages and replacement value under Section 16-125(e) and (f) of the Act that will 

minimize the need for formal complaint proceedings before the Commission.” 83 Ill. 
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Adm. Code 411.230(a). Damage claims arising out of Section 16-125 events are to be 

resolved under those procedures.  

11. ComEd has submitted to the Commission, and the Commission has 

approved, such procedures for resolving such claims against ComEd. See, generally 

Order, Commonwealth Edison Company: Petition pursuant to 83 Illinois Admin Code 

411. 230 for an Order Approving Commonwealth Edison Company's Administrative 

Procedure for Resolving And Paying Claims for Actual Damages And Replacement 

Value Under Sections 16-125(e) and (f) of the Public Utilities Act, ICC Docket No. 99-

0022 (April 12, 1999). 

12. Accordingly, the Complainant’s claims for damages relating to the July 11 

storms are: (a) stayed by operation of administrative rule pending resolution of appeals, 

without more; and (b) subject, again by rule, to resolution pursuant to ComEd’s 

administrative procedure.  

13. On or about October 3, 2013, the Administrative Law Judge in this 

proceeding denied a motion for stay in this proceeding, finding that as a general matter 

of law, stays were intended to preserve the status quo ante, and that an entity seeking a 

stay must demonstrate hardship in the event of denial of the stay, if such stay might 

damage the non-moving party. See Notice of ALJ Ruling (October 3, 2013). The ALJ 

then denied the motion, without reference to Rule 411.220(c). Id. 

14. The Staff respectfully requests that this ruling be reconsidered. First, a 

stay has attached, and did attach by operation of administrative rule at the time appeal 

was taken from the Commission’s June 5, 2013 Order in Docket No. 11-0588. 

Accordingly, there is a case to be made that no motion for stay was required; the proper 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1005428&DocName=83ILADC411.230&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1005428&DocName=83ILADC411.230&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1005428&DocName=83ILADC411.230&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1005428&DocName=83ILADC411.230&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1005428&DocName=83ILADC411.230&FindType=L
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course would have been file a notice suggesting the stay which already existed by rule. 

Second, the law governing stays is not relevant whether this proceeding should be 

stayed; a Commission administrative rule states that it “shall” be stayed pending 

resolution of appeals. Finally, the Complainant’s claims relating to the July 11, 2011 

storm must, again by operation of administrative rule, be resolved through the ComEd 

administrative procedure. All these factors militate against this proceeding going 

forward. Accordingly, this proceeding must be stayed pending resolution of appeals of 

the Commission’s June 5, 2013 Order in Docket No. 11-0588. 

WHEREFORE, Staff respectfully requests that the ALJ enter an Order consistent 

with the arguments set forth therein.  

        Respectfully submitted, 
        
                 
       ________________________________ 

Matthew L. Harvey 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
 
 
October 18, 2013 
 
 
 
 
Matthew L. Harvey 
 
Office of General Counsel 
Illinois Commerce Commission 
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