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I. INTRODUCTION / SUMMARY 1 

 2 

Q.  Please state your name and business address.  3 

A. My name is Michael L. Brosch.  My business address is PO Box 481934, Kansas 4 

City, Missouri 64148-1934. 5 

 6 

Q. Have you prepared Direct Testimony that was previously filed in this 7 

proceeding? 8 

A. Yes.  My Direct Testimony and related exhibits were prepared on behalf of the 9 

People of the State of Illinois represented by the Attorney General, (“Attorney 10 

General” or “AG”).  These documents were identified as AG Exhibits 1.0 through 11 

1.10.  My qualifications and previous testimony experience were described in AG 12 

Exhibits 1.1 and 1.2. 13 

Q. What is the purpose of your Rebuttal Testimony in this docket? 14 

A. My testimony is responsive to the direct testimony and exhibits submitted by Ms. 15 

Brinkman regarding the formula revenue requirement calculations of 16 

Commonwealth Edison Company (“ComEd” or “the Company”).  I will address 17 

Ms. Brinkman’s testimony regarding the Company’s proposal to add an income tax 18 

factor-up to the Weighted Average Cost of Capital (“WACC”) that is used as the 19 

reconciliation interest rate and will also respond to her testimony seeking to ignore 20 

the Accumulated Deferred Income Tax (“ADIT”) cash flow benefits arising from 21 

delayed recovery of the reconciliation balance that reduce the Company’s actual 22 

investment that requires an interest return. 23 

 24 
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II. RECONCILIATION INTEREST RATE. 25 

Q. Ms. Brinkman claims that, because ComEd’s cost of financing is equal to its 26 

weighted average cost of capital (“WACC”), only an interest rate based on 27 

ComEd’s WACC, including the impacts of income taxes, allows ComEd to 28 

recover its cost of financing.”
1
  Is this true? 29 

A. No.  As I explained in my direct testimony, the reconciliation balance is to be 30 

calculated, “…with interest calculated at a rate equal to the utility’s weighted 31 

average cost of capital approved by the Commission for the prior rate year.”
2
  The 32 

utility’s WACC, without being factored up for any income tax adjustments, is the 33 

statutorily prescribed reconciliation interest rate. When interest expense is incurred 34 

by a business at any assumed cost rate, even a rate as high as a utility’s WACC, 35 

such interest expense is fully deductible in determining taxable income and does not 36 

generate any income tax impacts that must be considered.  This means that if 37 

ComEd incurs interest at the same WACC cost rate that it recovers from ratepayers, 38 

the taxable income resulting from incurring and then recovering such interest would 39 

be zero.  There is absolutely no need to factor up the rate recovery of interest costs 40 

because such recovery does not represent taxable income to the utility. 41 

Q. Do you agree with Ms. Brinkman’s statement that, “the calculation of interest 42 

at WACC must include the associated income tax effects in order for it to be 43 

“calculated at rate equal to the utility’s weighted average cost of capital…”?
3
 44 

A. No.  There are no “associated income tax effects” arising from ComEd incurrence 45 

and recovery of interest expenses arising from its financing of the reconciliation 46 

                                                 
1
  ComEd Ex. 1.0 at 13:251. 

2
  AG Ex. 1.0 at 4:86-90.   

3
  ComEd Ex. 1.0 at 13:264. 
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balance.  Notably, ComEd has provided no reference in its evidence to any legal 47 

authority for the Company’s premise that it has been authorized to treat some of the 48 

reconciliation interest it recovers from ratepayers as if the underlying financing 49 

costs are not tax deductible interest costs, but instead some after-tax earnings or 50 

income allowance upon which income taxes would be payable. 51 

Q. Do you dispute Ms. Brinkman’s assertion that, “The revenue that ComEd 52 

receives for the interest on the reconciliation balance is subject to income taxes 53 

and must be recovered.”
4
? 54 

A. I do.  If ComEd receives revenues to recovery “interest on the reconciliation 55 

balance” as required under EIMA, the interest costs assumed to be incurred by 56 

ComEd represent income tax deductible carrying costs.  Under these circumstances, 57 

there would be equal and offsetting revenues and deductible expenses for such 58 

interest and no need for any additional income taxes that “must be recovered,” as 59 

asserted by Ms. Brinkman.    60 

Q. Is the income tax deductibility of interest acknowledged by Ms. Brinkman? 61 

A. Yes.  She states that “the debt portion of WACC recovers an equal amount of 62 

interest expense which is deductible for tax purposes resulting in no taxable 63 

income” and that “it is not necessary to gross-up the debt portion of the WACC.”  64 

Where she is wrong is in assuming that the Company is allowed recovery of an 65 

equity return rather than simply a rate of interest under EIMA.  She argues that there 66 

is a “portion attributable to equity” embedded within the WACC interest rate for 67 

which it is said to be “necessary to recognize the added tax costs associated with the 68 

                                                 
4
  Id. at 14:282. 
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equity component of the financing. That is what the gross up for income taxes 69 

does.”
5
  70 

Q. Has Ms. Brinkman or ComEd cited any provision within EIMA that specifies 71 

recovery of an equity component of carrying costs on the reconciliation 72 

balance, rather than simply interest calculated at a rate equal to the WACC? 73 

A. No. 74 

Q. Ms. Brinkman argues that prior findings that ComEd could finance its 75 

reconciliation balance with purely debt were rejected by PA 98-0015 and “pre-76 

empted and superseded.” She asserts “Arguing that the WACC based 77 

financing cost should be treated as a purely debt cost is inconsistent with the 78 

rejection of all-debt financing.”
6
  Do you agree? 79 

A. No.  PA 98-0015 did not reject all-debt financing.  Instead, it expressly requires the 80 

application of “interest” to the reconciliation balance.  Interest is the return that is 81 

contractually required for debt financing.  Interest has no applicability to equity 82 

financing.  The return available for equity capital that has been invested in utility 83 

assets is the residual net income amount that is left after all expenses are paid.  If PA 84 

98-0015 had intended any equity return to be recovered, it would not have specified 85 

the recovery of “interest”. 86 

Q. Ms. Brinkman argues that, even though EIMA and the Public Utilities Act do 87 

not “expressly discuss where tax gross ups are needed” the Commission should 88 

consider that, “…with the cost of equity in particular, ComEd and other 89 

                                                 
5
  Id.  at 14:290-15:296. 

6
  Id.  at 15:306-309. 
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utilities have consistently grossed up that equity cost for income taxes.”
7
  Do 90 

you agree? 91 

A. No.  The specification of an interest rate equal to WACC does not mean that equity 92 

costs should be assumed to be incurred in connection with the reconciliation 93 

balance.  A more reasonable assumption is that “interest” relates to only debt 94 

financing that ComEd could incur to finance positive reconciliation balances or that 95 

ComEd could earn at the margin on its investments of idle cash that are made 96 

whenever reconciliation over-recoveries occur that must be later returned to 97 

customers. 98 

Q. At page 16 of her testimony, Ms. Brinkman references the income tax gross up 99 

that is applied to its “Authorized Return on Sch FR A-1 and Sch FR A-1 REC” 100 

and then states, “ComEd must receive a weighted average cost of capital return 101 

on its rate base that is also grossed up for taxes. Otherwise, ComEd cannot 102 

earn a weighted average cost of capital return, and its return on equity will fall 103 

below the appropriate return on equity, which is now defined by statute.
8
  Does 104 

this discussion apply to the reconciliation interest rate? 105 

A. No.  Both of the referenced Schedules are developing the Company’s overall 106 

revenue requirement, where the “Authorized Return” is an amount that explicitly 107 

includes recovery of embedded costs of ComEd’s debt and equity capital, as 108 

calculated on Sch FR D-1.  In contrast, the interest rate applicable to the 109 

reconciliation balance is just that, a rate of interest that is allowed as compensation 110 

for the Company’s actual net investment in reconciliation balances. 111 

                                                 
7
  Id. at 15:312-16:318. 

8
  Id.  at 16:326-330. 
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Q. According to Ms. Brinkman, “There is no difference between the cost of 112 

financing the reconciliation balance and the cost of financing rate base. 113 

Moreover, PA 98-0015 states that ComEd is to recover (or refund) interest at 114 

WACC. As I have said, and no one disputes, ComEd cannot receive (or refund) 115 

WACC without the gross up that the established formula includes.”
9
  Is this 116 

true? 117 

A. No.  The incremental financing costs (or investment returns from over-recoveries) 118 

arising from changing amounts of utility reconciliation balances have nothing to do 119 

with the utility’s weighted average embedded cost of capital.  When Ms. Brinkman 120 

refers to “interest at WACC” she apparently infers that PA 98-0015 mistakenly used 121 

the word “interest” and that the law actually intended to provide for a composite 122 

return allowance that includes both a debt and an equity component, in the form 123 

routinely allowed for rate base.   124 

Q. Is the WACC return allowed on rate base different from the incremental costs 125 

that may be incurred to finance reconciliation balance investments, or the 126 

incremental investment returns that may be earned when a utility over-127 

recovers its revenue requirement and must refund reconciliation amounts to its 128 

customers? 129 

A. Yes.  The WACC that is applied to the Company’s rate base includes ComEd’s 130 

weighted average cost of many prior issuances of long term debt, which are properly 131 

applied to the Company’s accumulated net investment in Plant in Service that was 132 

constructed and placed into service over many historical years.  In contrast, any 133 

incremental new financing associated with the reconciliation balance would not be 134 

                                                 
9
  Id. at 18:371-374. 
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incurred at historical long term debt costs, but is instead feasible only at current 135 

market debt cost rates.  This fact clearly illustrates that the specification of an 136 

interest rate equal to WACC within PA 98-0015 was not intended to literally 137 

presume that every new dollar of capital raised by ComEd to finance reconciliation 138 

balances would be incurred at the Company’s embedded ratios and historical costs 139 

of long term debt and its cost of equity.  Yet this unreasonable assumption is at the 140 

heart of ComEd’s assertion that an assumed equity component of reconciliation 141 

interest merits factoring up for income taxes. The weighted average cost of capital 142 

return on rate base that is allowed the utility in determining formula revenue 143 

requirements is not “interest” but rather reflects a blend of interest cost recovery and 144 

an opportunity to earn an authorized level of net income equal to the weighted cost 145 

of equity applied to rate base.  In contrast, the reconciliation balance is required to 146 

earn only an interest allowance and not a rate base return factored up for income tax 147 

allowances.  ComEd’s attempt to justify its inappropriate gross-up of the WACC 148 

interest rate for taxes amounts to nothing more than an attempt to extract additional 149 

revenues from ratepayers, and certainly does not reflect the true costs incurred by 150 

the Company as a result of the Company’s actual costs for 2012 exceeding the 151 

revenue requirement established by the Commission in Docket No. 12-0312. 152 

 153 

III. RECONCILIATION DEFERRED TAXES  154 

 155 

Q. Has ComEd indicated its agreement with any of the facts stated in your direct 156 

testimony with regard to the reconciliation-related ADIT balances? 157 
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A. Yes.  As I noted in my direct testimony, one of the reasons the Commission did not 158 

accept my proposed offset to the reconciliation interest calculations for related 159 

ADIT amounts was its stated concern in ComEd Docket No. 11-0721 about whether 160 

such ADIT accounting was in accordance with GAAP.
10

  ComEd has admitted in its 161 

Direct Testimony that there are, in fact, deferred income taxes on its books that are 162 

required to be recorded in compliance with Generally Accepted Accounting 163 

Principles (“GAAP”).
11

  With this matter resolved, the only remaining issue is 164 

whether such ADIT balances should be completely ignored, as proposed by ComEd, 165 

or recognized as either a reduction in calculating reconciliation interest or as a 166 

reduction to rate base along with the other distribution service related ADIT 167 

balances on the Company’s books. 168 

Q. How does Mr. Brinkman rationalize ignoring reconciliation-related ADIT 169 

balances when applying interest and when calculating the Company’s rate 170 

base? 171 

A. According to Ms. Brinkman, “…ComEd does not have use of non-investor supplied 172 

funds nor is the income tax expense lower than it would have been as a result of a 173 

timing difference. For example, with respect to the underlying reconciliation 174 

balance at issue in this case (for rate year 2012), ComEd did not receive any cash 175 

from ratepayers in 2012 on account of the reconciliation balance and will not 176 

receive it until 2014. ComEd has, therefore, incurred carrying costs on the full 2012 177 

reconciliation balance.”
12

 178 

                                                 
10

  AG Ex. 1.0 at 11:230-232. 
11

  ComEd Ex. 1.0 at 447-456. 
12

   at  23:459-464. 



 

 

 

Docket No. 13-0553    9  AG Ex-3.0 

 

Q. Does ComEd have the use of non-investor supplied funds when it incurs more 179 

revenue requirement costs than it recovers through rates? 180 

A. Yes.  The Company is able to deduct on income tax returns all allowable costs 181 

incurred to provide service to customers in the reconciliation year, which reduces 182 

the taxable income reflected on its income tax return.  However, a portion of the 183 

revenues recorded by ComEd, to reflect its entitlement to later recovery of 184 

reconciliation revenues, are not currently taxable.  The impact of this imbalance 185 

between higher deductible costs relative to somewhat lower taxable revenues 186 

because the reconciliation revenues are not currently taxable, causes ComEd to have 187 

the use of non-investor supplied funds in the form of income tax deferrals. 188 

Q. What about Ms. Brinkman’s claim that “income tax expense” was not “lower 189 

than it would have been as a result of a timing difference.”  Is that a valid 190 

argument? 191 

A. No.  Income tax expense is made up of two separate components, currently payable 192 

income taxes that require cash disbursements and deferred income taxes that do not.  193 

The reconciliation revenues that are accrued on the books, but not included in the 194 

Company’s taxable income, create a book/tax timing difference in determining the 195 

overall income tax expenses of the Company, causing higher deferred income tax 196 

expense while reducing income tax expense that is currently payable in cash. 197 

Q. According to Ms. Brinkman, “As it relates to the ADIT on the reconciliation, 198 

there is a timing difference for book purposes; however, that timing difference 199 

has not reduced ComEd’s income tax liability payable in 2012 and thus has not 200 

provided ComEd with cash.”  Is this true? 201 
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A. No.  The reconciliation-related ADIT balances represent the cash flow benefit 202 

ComEd receives because it is able to immediately reduce its income tax cash 203 

payments while it is waiting to collect and pay taxes on the reconciliation revenues.  204 

These are very real cash income tax deferral benefits that must be considered and 205 

recognized by the Commission in establishing ComEd’s rates.  ComEd is allowed 206 

under formula ratemaking to earn interest while waiting to collect the accrued 207 

reconciliation revenues, while at the same time deferring the payment of income tax 208 

expenses on such recoveries.  This tax deferral benefit effectively reduces the 209 

Company’s after tax cash flows by about 41 percent of the accrued reconciliation 210 

revenues.  The real incremental cash flow impacts can be more fully understood by 211 

considering how ComEd’s cash flows would be impacted in 2012 if there was no 212 

reconciliation to be collected from ratepayers. 213 

Q. How much additional cash flow would ComEd have had in hand at the end of 214 

2012 if it had fully recovered its revenue requirement in that year, and no 215 

reconciliation investment existed to require investor-supplied financing? 216 

A. For discussion purposes, we can use the December 31, 2012 recorded $132 million 217 

reconciliation amount cited by Mr. Brinkman, as an estimate of the Company’s 218 

reconciliation balance for that year.  If we then assume for discussion purposes that 219 

$132 million of additional revenue was collected by ComEd in 2012, so as to 220 

represent full cost recovery for that year, the Company would not have an 221 

incremental $132 million of cash flow in hand.  Instead, the collection of $132 222 

million in additional cash revenues would be treated as taxable income, causing the 223 

Company to incur about $54 million in incremental current cash income tax 224 

expense.  This would leave ComEd with incremental additional cash earnings of 225 
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only $78 million after income tax payments.  This net amount is the cash flow that 226 

ComEd has at stake while awaiting recovery of the reconciliation balance, for which 227 

it may incur financing costs. 228 

Q. Ms. Brinkman states, “For example, with respect to the underlying 229 

reconciliation balance at issue in this case (for rate year 2012), ComEd did not 230 

receive any cash from ratepayers in 2012 on account of the reconciliation 231 

balance and will not receive it until 2014. ComEd has, therefore, incurred 232 

carrying costs on the full 2012 reconciliation balance.”
13

  Is this correct? 233 

A. No, it is not.  It is correct that revenues have not yet been received in cash to recover 234 

the reconciliation balance.  However, an equally important consideration is how this 235 

delayed recovery of revenues has impacted the Company’s overall post-tax cash 236 

flows.  The carrying costs ComEd has incurred while waiting for reconciliation 237 

recovery would relate only to its lost cash earnings in 2012, after cash income tax 238 

deferral benefits are also considered, and not “carrying costs on the full 2012 239 

reconciliation balance” as suggested by Mr. Brinkman.  This issue can be 240 

considered from two different perspectives that are aligned with the pending 241 

formula rate filings under consideration for ComEd and for Ameren Illinois 242 

Company, respectively: 243 

 When the utility has under-recovered its overall cost of service according to 244 

reconciliation calculations and has recorded a regulatory asset for the 245 

amounts to later be collected from customers, or 246 

                                                 
13

  Id. at  23:461-464. 
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 When the utility has over-recovered its overall cost of service according to 247 

reconciliation calculations and has recorded a regulatory liability for the 248 

amounts to later be returned to customers. 249 

 In both instances, which will be discussed in greater detail in this testimony, the 250 

utility is required under GAAP to record either a regulatory asset or liability, as well 251 

as an offsetting ADIT amount, to recognize the fact that regulatory asset/liability 252 

entries do not result in immediately taxable revenues until they reverse and revenues 253 

are actually charged/credited to customers in future periods. 254 

Q. Please explain how ComEd’s cash flow is impacted because it has under-255 

collected its revenue requirement and has accrued a regulatory asset to 256 

recognize its entitlement to recover such revenues after reconciliation 257 

calculations are approved. 258 

A. Under- recoveries represent inadequate cash revenues, relative to the utility’s 259 

overall cost of service.  To recognize the utility’s future recovery entitlement and to 260 

not understate current year revenues and earnings, the utility records a regulatory 261 

asset for amounts expected to be recoverable from ratepayers that corresponds with 262 

an entry increasing recorded revenues in that same amount.  However, this book 263 

entry increasing recorded revenues does not create any corresponding increase in 264 

taxable revenues or income.  In this situation, the utility has less cash revenue in 265 

hand because of its under-collection of its overall costs, but is also able to delay 266 

payment of income taxes on the accrued revenues that are not included on its tax 267 

return.  Thus, the net cash “lost” by the utility in years when under-collection has 268 

occurred is the gross amount of such insufficient revenues, offset by the lower 269 

income taxes payable because of the lower taxable revenue.  The reconciliation  270 
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revenue that is added into the utility’s earnings by the recording of the regulatory 271 

asset, but not reported on the utility’s tax return, represents a book/tax timing 272 

difference for which ADIT must be recorded under Generally Accepted Accounting 273 

Principles (“GAAP”), as was more fully discussed in my direct testimony. 274 

Q. What happens to the ADIT balance when the accrued reconciliation revenues 275 

are later collected in cash from ratepayers through the reconciliation process? 276 

A. During the period when the previously under-recovered revenues are being collected 277 

from customers, the regulatory asset balance is gradually reversed and the offsetting 278 

ADIT credit balance is also gradually reversed as the Company’s cash income 279 

subject to tax is increased.  The reversal of the regulatory asset removes from the 280 

income statement the higher cash revenues being collected during the recovery 281 

period, to recognize that the full amount owed by customers was previously 282 

recorded as accrued book revenues in the year it was “earned”.  The corresponding 283 

reversal of the offsetting credit ADIT balance accounts for the fact that income 284 

taxes that were previously deferred will become currently payable when the 285 

additional cash revenues are collected from customers to recover the reconciliation 286 

balance. 287 

Q. Does this entire process work in reverse for the utility that has over-recovered 288 

its overall cost of service, thereby effectively reducing the refund that should be 289 

provided to ratepayers so as to recognize ADIT effects? 290 

A. Yes.  When a utility has over-recovered its cost of service, it has excess cash in 291 

hand.  As a result, the utility also has higher currently taxable revenues that create 292 

immediately higher cash income tax costs, relative to the lower future income taxes 293 

that will be payable whenever the reconciliation revenues are actually returned to 294 
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customers.  A regulatory liability must be recorded to reduce book revenues in the 295 

year of over-recovery that will later be refunded through the reconciliation process, 296 

but this higher amount of excessive cash revenues must be included in calculating 297 

currently taxable income.  During the reconciliation refund period, the accrued 298 

regulatory liability is ratably reversed to recognize that the excess revenues were 299 

previously removed on the books and are being returned to customers in cash.  The 300 

offsetting ADIT debit balance representing prepaid income taxes is also ratably 301 

reversed during the refund period to account for the lower taxable income then 302 

caused by refunding of the reconciliation revenue amounts that were previously 303 

collected and taxed.   304 

Q. Is Ms. Brinkman correct in stating, “For tax purposes, the income taxes are 305 

deferred to align with the time that the revenues will be received, but the 306 

deferred tax expense has not been reflected in customer rates, and ComEd has 307 

not had access to non-investor supplied funds”
14

? 308 

A. It is correct that ComEd’s income tax payments have been deferred until the future 309 

periods when taxable revenues representing reconciliation recoveries will be 310 

received in cash.  However, it is potentially quite misleading to then state that, 311 

“deferred tax expense has not been reflected in customer rates,” as if this means 312 

such tax deferral benefits should be ignored.  The reality is that application of 313 

interest to the reconciliation balance represents compensation to ComEd for its 314 

foregone cash flows, but the cash flow amounts actually foregone by the Company 315 

are not the gross amounts of reconciliation revenues, but instead the net of income 316 

                                                 
14

  ComEd Ex. 1.0 at 23:469-472. 
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tax amounts of lost cash earnings.  It is this net amount that must be reflected in the 317 

calculation of the reconciliation balance owed by ratepayers. 318 

Q. Ms. Brinkman claims that ADIT on the reconciliation is different from ADIT 319 

on ComEd’s plant and states, “With respect to the reconciliation balance, by 320 

contrast, the reconciliation balance does not generate any cash for the utility in 321 

2012 in the form of depreciation or a deduction on the tax return or in any 322 

other way, and thus the utility has no source of non-investor supplied funds to 323 

finance the reconciliation balance.”
15

  Is this correct? 324 

A. No.  ComEd’s reconciliation balance regulatory asset represents its entitlement to 325 

recover book revenues that have not yet been collected in cash.  The related ADIT 326 

balance represents income tax cash payments that are avoided by ComEd, because 327 

these non-cash book revenues are not currently taxable.  The amount of investor-328 

supplied funds upon which interest should be earned is the Company’s net cash flow 329 

impact arising from the reconciliation process, which is the delayed recovery of 330 

gross reconciliation revenues, reduced by the delayed payment of income taxes until 331 

that recovery occurs. 332 

Q. In her testimony, Ms. Brinkman observes that the ADIT on the reconciliation is 333 

different from ADIT on ComEd’s plant.
16

  Is there a different type of recorded 334 

ADIT on ComEd’s books, other than the plant-related ADIT balances Ms. 335 

Brinkman has referenced, that better illustrates how delayed rate recovery of 336 

tax-deductible expenses should impact the rate treatment of the related ADIT 337 

balances? 338 

                                                 
15

  Id. at 24:493-25:506. 
16

  Id. 
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A. Yes.  ComEd is required to defer and amortize, over five years, the expenses it 339 

incurs in excess of $10 million for major storm event restoration efforts.  The 340 

calculation of test year deferrals of storm expenses can be observed in Docket No. 341 

13-0318; ComEd Ex. 3.02, page 86 (WP 8).  This document is attached as AG 342 

Exhibit 3.1.   These storm expenses are currently deductible for income tax purposes 343 

when paid, even though revenue recovery for such expenses is extended over five 344 

years.  To recognize its entitlement to delayed recovery of such costs, ComEd  345 

records a regulatory asset that is comparable to the reconciliation regulatory asset in 346 

representing a claim for future rate recovery.  These regulatory asset balances can be 347 

observed in App 5 of the formula rate template in Docket No. 13.-0318, at line 31 348 

with a caption “Incremental Storm” costs, where the Company adds $57.8 million 349 

into their proposed rate base,as shown in Docket No. 13-0318; ComEd Ex. 14.01, 350 

App 5, line 31.  These amounts carry forward into Schedule FR B-1 Rate Base 351 

Summary at line 24.  This document is attached as AG Ex. 3.2. 352 

   The Company also records ADIT amounts to recognize the related 353 

book/tax timing difference arising from the immediate tax deferrals for storm 354 

restoration expense that are immediately deductible, when the related book expenses 355 

are being amortized to be recognize the delayed revenue recovery for such costs.  356 

These ADIT credit balances appear with the caption “Regulatory (Asset) Liab: 357 

Distribution – Other Deferred (Storm)” at ComEd’s WP4, page 3 at line 96 in the 358 

“Total” amount of $23.8 million in Docket No. 13-0318.
17

  The ADIT credit balance 359 

of $23.8 million is 41.176% of the related regulatory asset balance of $57.8 million, 360 

                                                 
17

  Docket No. 13-0318; ComEd Ex. 14.02 (Public) at WP 4, page 3, line 96.  The ADIT credit 

balance of $23.8 million is 41.176% of the related regulatory asset balance of $57.8 million, which 

is the Company’s effective composite federal and state income tax rate on Schedule FR C-4 at line 

4. 
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which is the Company’s effective composite federal and state income tax rate on 361 

ComEd Ex. 14.01, Schedule FR C-4 at line 4.  This document is attached as AG Ex. 362 

3.3.   363 

 What is notable about the delayed recovery of storm restoration expenses is that 364 

ComEd has included all of these credit ADIT balances as 100% DST to reduce rate 365 

base, offsetting the corresponding inclusion of the regulatory asset for deferred 366 

storm costs that is also included in rate base.  367 

Q. Is it appropriate for ComEd to include 100 percent of the deferred storm 368 

expense ADIT balances in the DST rate base, to match and offset the rate base 369 

inclusion of the related regulatory asset for storm expense deferrals? 370 

A. Absolutely.  The important point here is that ComEd is being afforded a return on its 371 

reconciliation balance, in the form of reconciliation interest, which is analogous to 372 

the return on investment being allowed the Company on its deferred storm expense 373 

regulatory asset by virtue of rate base inclusion.  ComEd has recognized the need to 374 

properly match the storm cost regulatory asset with the offsetting ADIT liability 375 

balance, by including both amounts in rate base.  The same type of matching should 376 

also be required for the reconciliation-related ADIT balances, either by offsetting 377 

the gross reconciliation balance prior to applying interest on Schedule FR A-4, or by 378 

including in rate base such ADIT balances.   379 

Q. Should ComEd’s recorded $44.3 million credit ADIT balance for the formula 380 

ratemaking reconciliation regulatory asset be included in rate base? 381 

A. Yes, this amount is clearly associated 100 percent with delivery service ratemaking 382 

at a single point in time, December 31, 2012.  However, because the deferred taxes 383 

associated with formula rate reconciliation balances are more dynamic and the 384 
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template used to calculate reconciliation balances is formulistic, a much more 385 

precise accounting for reconciliation interest can be achieved by simply restating the 386 

monthly reconciliation balances on Schedule FR A-4  to which the interest rate is 387 

applied to a net-of-tax equivalent.  This more precise accounting assures that 388 

interest on the reconciliation balance is only applied to the monthly amount of net 389 

investor supplied capital arising from the delayed recovery or return of 390 

reconciliation revenues. 391 

 392 

Q. Ms. Brinkman disputes your analogy to deferred storm cost ADIT balances, 393 

stating, “For tax purposes an ADIT liability as a result of a timing difference 394 

on revenues is different from one established as a result of a timing difference 395 

on expense. The regulatory asset on the reconciliation balance is related to a 396 

change in revenues not expense, which results in different tax treatment.”
18

 Is 397 

this distinction valid? 398 

A. No.  For both deferred storm costs and reconciliation ADIT balances, the recovery 399 

of revenue occurs after the income tax recognition of underlying costs has occurred.   400 

Storm costs are recorded as a regulatory asset and are collected gradually over 401 

future years via book amortization of the regulatory asset.  Similarly, reconciliation 402 

regulatory asset balances are collected gradually in the future through book 403 

amortization of the regulatory asset account.  In both instances, the income tax 404 

recognition of expense and related revenues occurs in different periods, giving rise 405 

to a book/tax timing difference for which deferred taxes are provided and then 406 

amortized.  For the storm cost deferral and recovery, ComEd has properly included 407 
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  ComEd Ex. 1.0 at  26:525-529. 
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both the regulatory asset balance and the offsetting ADIT amounts in rate base.  408 

However, for the reconciliation regulatory asset deferral and recovery, ComEd seeks 409 

to collect an interest return on the regulatory asset while completely ignoring the 410 

offsetting ADIT balance.  This is both inconsistent and inequitable. 411 

Q. Ms. Brinkman provides what she calls a “simple example to help explain this 412 

issue” and posits that you are a worker on special assignment who completes 30 413 

days of work but has no cash and “…can’t pay your mortgage or shop for 414 

groceries” and “will need to use your credit card to finance these costs until 415 

you collect your paycheck.”  How could this example be applied to ComEd’s 416 

reconciliation balance and related income tax circumstances? 417 

A. To my knowledge, ComEd continued to pay all of its bills during 2012, even though 418 

some of the revenue recovery for such costs from ratepayers was delayed.  For 419 

income tax purposes, all of the deductions associated with ComEd’s incurred cost of 420 

service were available on its income tax return, but some of the related revenue 421 

recovery was delayed and not currently taxable.  The amount ComEd needed to 422 

apply to its hypothetical “credit card” upon which reconciliation interest should be 423 

accrued is the cash flow foregone in 2012.  Under these circumstances, the foregone 424 

cash flow is the delayed revenue recovery, less the immediate savings in income 425 

taxes payable to the government, because all of the incurred costs to provide service 426 

remained income tax deductible in spite of delayed revenue recoveries. 427 

Q. If we return to Ms. Brinkman’s hypothetical special assignment worker and 428 

assume that a 40 percent effective marginal income tax rate applies to this 429 

individual and then assume that no payment is ever received from the 430 
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employer, how much lost cash flow would be experienced that the worker 431 

would need to replace with credit card charges? 432 

A. For every $1,000 of lost special assignment income, this hypothetical worker would 433 

suffer $600 of lost after-tax income and cash flow that would not be available to pay 434 

bills.  The credit card would therefore bear only $600 in increased charges, because 435 

$400 of incremental income taxes on the special assignment income would never be 436 

payable.   437 

Q. At pages 26 and 27 of her direct testimony, Ms. Brinkman presents an example 438 

of reconciliation calculations under the “ComEd Formula” and with a “Change 439 

to Subtract ADIT” which is said to show that, “…under the proposed 440 

methodology, ComEd would recover less than its foregone cash flows.”  Does 441 

this example support the stated conclusion? 442 

A. No.  According to Ms. Brinkman’s testimony, her example shows that “…under the 443 

proposed methodology, ComEd would recover less than its foregone cash flows.”
19

  444 

Unfortunately, the illustration has improperly calculated the amounts on line 8, 445 

“Taxes Payable on 2014 Tax Return @ 40%.”  Income taxes that would actually be 446 

payable on the hypothetical 2014 tax return would apply only to the principal 447 

amount of the 2012 reconciliation balance, because the collection of taxable interest 448 

(at line 6 of her example) would be offset by a corresponding and presumably equal 449 

amount of tax deductible interest expense incurred by ComEd to actually finance the 450 

reconciliation balance while awaiting recovery.  Ms. Brinkman’s illustration appears 451 

to assume zero interest cost is actually incurred by ComEd to finance the delayed 452 
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  Id. at  27:551. 
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recovery of the reconciliation balance.  A corrected version of Mr. Brinkman’s 453 

example would appear as follows: 454 

 

ComEd 
Method Net of ADIT Method 

2012 Reconciliation Balance 
                   

100  
                   

100   (a)  

Less: ADIT @ 40% Tax Rate  N/A  
                    

(40)  (b)  

Reconciliation Amount to Apply Interest To 
                   

100  
                      

60   (a) - (b) = (c)  

Interest @ 10% 
                      

10  
                         

6  
 (c) * 10% = 

(d)  

    
2012 Reconciliation Balance 

                   
100  

                   
100   (a)  

Interest (Recovery) 
                      

10  
                         

6   (d)  

Total Reconciliation + Interest 
                   

110  
                   

106   (a) + (d) = (e)  

Interest Expense (Incurred) 
                         

6  
                         

6   (f)= (d)  

Taxable Income 
                   

104  
                   

100   (e)-(f)=(g)  

Taxes Payable on 2014 Tax Return @ 40% 
                    

(42) 
                    

(40)  (g)*40%=(h)  

Total Net Amount Recovered 
                      

68  
                      

66   (e)-(h)  

 455 

 Contrary to Ms. Brinkman’s conclusion, when attention is paid to the fact that 456 

ComEd will actually incur some interest expense to finance the delayed receipt of 457 

reconciliation revenues, those interest expenses would be income tax deductible, 458 

which would directly reduce the income taxes otherwise payable on ComEd’s 459 

reconciliation interest income.  My modifications to her illustration assume that the 460 

Company actually incurs income tax deductible interest at 10 percent of the net after 461 

tax revenues that were foregone in 2012, thus reducing taxable income and Taxes 462 

Payable on the 2014 income tax return for that year.  With this more realistic 463 

modification, the Total Net Amount Recovered under the Net of ADIT Method 464 

being is precisely the intended amount of $66 associated with assumed financing 465 

costs for the net after-tax income foregone in 2012.  Under the ComEd method, the 466 

Total Net Amount Recovered exceeds necessary cost recovery levels. 467 



 

 

 

Docket No. 13-0553    22  AG Ex-3.0 

 

Q. Ms. Brinkman states that the ADIT asset or liability associated with the 468 

reconciliation balance “is not included in rate base”.
20

  Should it be? 469 

A. If the Commission does not adopt the AG-recommended revisions to recognize the 470 

reconciliation related ADIT amounts as a reduction to the balance when calculating 471 

reconciliation interest, it is essential that the recorded balance of such ADIT 472 

amounts then be treated as 100 percent jurisdictional in establishing rate base.  The 473 

interest allowed on the reconciliation regulatory asset while awaiting recovery or 474 

return to ratepayers has the effect of providing a compensatory return on such 475 

investments.  Consistency and fairness dictate that the related ADIT amounts not be 476 

ignored as proposed by ComEd.   477 

   While the rate base inclusion alternative is less precise in practice than the 478 

primary AG proposal, offsetting rate base for the reconciliation-related ADIT 479 

amounts recorded on the Company’s books would achieve a more reasonable 480 

jurisdictional matching of ADIT elements with their related asset/liability accounts 481 

than completely ignoring such balances.  It would be reasonable to rely upon the 482 

recorded ADIT balances for this purpose, so as to avoid any problems with 483 

recalculation or circular references in the reconciliation calculations, because such 484 

estimates were based upon the best available information when the Company’s 485 

books were closed, as are all of the other recorded ADIT balances as of December 486 

31, 2012. 487 

 488 

III. FORMULA RATE TARIFF PROTOCOLS/INPUTS ISSUE  489 

 490 
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  ComEd Ex. 1.0 at  22:443. 
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Q.   At pages 3-4 of her testimony, Ms. Brinkman asserts that “ComEd’s rate 491 

 formula is a working spreadsheet.”
21

  Do you agree with that assessment?  492 

 493 

A. It’s not clear what Ms. Brinkman means by that phrase.  The implication of this 494 

 statement may follow arguments the Company presented in Docket No. 13-0318 on 495 

 the three issues being investigated in this docket, namely that changes to the 496 

 “structure” or “protocols” of the formula rate tariff in an annual formula rate update 497 

 proceeding cannot be made.  First, I am advised by counsel that the prohibition on 498 

 changes to the formula rate tariff in Section 16-108.5(d) states, “The Commission 499 

 shall not … have the authority in a proceeding under this subsection (d) to consider 500 

 or order any changes to the structure or protocols of the performance-based 501 

 formula rate approved pursuant to subsection (c) of this Section.”  220 ILCS  5/16-502 

 108.5(d) (emphasis added).    ComEd’s assertion that the changes I and  Mr. Effron 503 

 recommend related to the three issues being examined in this docket constitute 504 

 changes to the “structure or protocols” of the formula rate tariff is not  supported by 505 

 the language of the EIMA statute itself.  Section 16-108.5(c)(4) specifies the  506 

 protocols in subsections (A) through (I).  Nowhere in these provisions is there 507 

 language that suggests that ComEd’s decision to (1) gross up the WACC interest 508 

 applied to the reconciliation over- or under-recovery; (2) fail to recognize the ADIT  509 

 associated with the reconciliation over- or under-recovery; and (3) use a year-end 510 

 rate base in the calculation of the return on equity collar calculation constitutes the 511 

 “structure” or “protocols” that then cannot be changed in a reconciliation 512 

 proceeding.   The fact that the Commission “approved” these ComEd-created 513 
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  ComEd Ex. 1.0 at 4:68-69. 
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 calculations that the Company asserted PA 98-0015 necessitated – an approval that 514 

 came exactly six days after ComEd made the amendatory filing -- does not constitute 515 

 evidence that these are immutable “protocols” that must remain in future formula 516 

 rate revenue requirement calculations, or that the Commission specifically believed 517 

 that PA 98-0015 authorized these changes.  As both Mr. Effron and I have made 518 

 clear, the calculations ComEd made on the three adjustments at issue in this docket 519 

 are not specifically authorized by the plain language of the amended statute, and 520 

 should be modified in order to ensure that ratepayers do not pay rates that are 521 

 excessive.   522 

Q. Does this complete your Rebuttal testimony? 523 

A. Yes, it does. 524 


