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I. INTRODUCTION 

A. Introduction 

This proceeding addresses certain adjustments by Illinois Commerce Commission 

(Commission) Staff, Ameren Illinois Company d/b/a Ameren Illinois (AIC, Ameren Illinois or 

the Company) or other interveners that were: (i) raised in the AG Complaint in Docket 13-0501; 

(ii) proposed by AIC in its tariff filing in Docket 13-0517; or (iii) proposed on the record in 

Docket 13-0301.  The common theme of the eight adjustments addressed in this brief is that each 

requires a change to AIC’s formula rate structure and protocols. 

Three of the adjustments—Uncollectible Expense in Reconciliation Year, Gross-up of 

Reconciliation with Interest and/or Collar revenue requirement adjustments for Uncollectible 

Expense, and Materials and Supplies and Year-end balances for Materials & Supplies and 

Customer Deposits—are not contested.  

Three of the remaining five adjustments can be summarized quickly and are addressed 

further below.  The adjustment for depreciation expense should be adopted because it reflects the 

most up to date deprecation rate information and will reduce reconciliation balances in the next 

update case.  The proposal for two cash working capital calculations should be rejected because 

it adds unnecessary complication.  The proposal to adjust the expense lead for income taxes 

should also be rejected as out of step with long standing Commission practice.    

The two remaining proposed adjustments, to the ROE collar calculation and the 

calculation of reconciliation interest, stand out because they not only require a change to the 

formula rate structure and protocols, they seek to alter the basic scheme of the Energy 

Infrastructure and Modernization Act (EIMA), 220 ILCS 5/16-108.5.  But the Commission may 

not modify the detailed provisions of the EIMA in the manner the AG suggests.  The AG’s 

attempt to tinker further with the working of the EIMA must be rejected. 



2 
	   	  

It is axiomatic that “‘the Commission, because it is a creature of the legislature, derives 

its power and authority solely from the statute creating it, and its acts or orders which are beyond 

the purview of the statute are void.’”  Commonwealth Edison Co. v. Ill. Comm. Comm’n., 332 Ill. 

App. 3d 1038, 1048 (2002), quoting City of Chi. v. Ill. Comm. Comm’n., 79 Ill. 2d 213, 217-18, 

37 Ill. Dec. 593, 402 N.E. 2d 595 (1980).  This is a bedrock principle of statutory interpretation 

under Illinois law: “courts cannot depart from the plain language of a statute by reading into it 

exceptions, limitation, or conditions not expressed by the legislature.”  In re Haley D., 2011 IL 

110886 ¶ 73.  And disagreement with the policy behind a law is no basis to disregard it: “When 

the legislature has declared, by law, the public policy of the State, the judicial department must 

remain silent, and if a modification or change in such policy is desired the law-making 

department must be applied to, and not the judiciary, whose function is to declare the law but not 

to make it.”  Collins v. Metro. Life Ins. Co., 232 Ill. 37, 44, 83 (1907). 

EIMA is a specific law, not a general one.  Section 16-108.5 is over 9,300 words long, 

and those words set forth in considerable detail both the utility’s required commitments under the 

law and also the rate treatment to which committing utilities are entitled.  EIMA is a wholly self-

contained regulatory regime, with a balanced package of benefits and obligations, geared to 

accomplish a very specific end—investment in Illinois energy infrastructure.  EIMA is 

undoubtedly a complex, detailed law, but all of its parts are carefully balanced, working together 

to achieve a singular, stated purpose.   

What EIMA is not is a broad authorization for the Commission to find its own 

ratemaking balance in accordance with perceived views of public policy—as the AG’s ROE 

collar and reconciliation interest adjustments suggest it should.  Under traditional ratemaking 

law, the “Commission exists to maintain a balance between the rates charged by utilities and the 
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services performed.”  Sheffler v. Commonwealth Edison Co., 2011 IL 110166 ¶ 40.  Section 16-

108.5, however, does not give the Commission this broad balancing power.  The basic rate-

setting laws give the Commission a somewhat open-ended balancing authority; EIMA presents a 

preset, complex, calibrated balance.  EIMA does not give broad general ratemaking discretion, or 

the authority to modify its legislatively-mandated mechanics.  The balance in EIMA is explicit, 

and it is set.  The AG’s two proposals seek to change that balance, by introducing modifications 

to the ROE collar and reconciliation interest calculation not provided for in the EIMA.  The 

AG’s attempt to rework the EIMA’s careful legislative scheme should be rejected. 

B. Procedural History 

On April 19, 2013, AIC filed its annual formula rate update and reconciliation 

proceeding, pursuant to Section 16-108.5(d) of the Public Utilities Act (Act), initiating Docket 

13-0301.  On May 22, 2013, the Illinois General Assembly enacted Public Act 98-0015, which 

amended Section 16-108.5 of the Act.  AIC filed revisions to its formula rate and revenue 

requirement under the revised formula rate structure in compliance with Public Act 98-0015. 

These formula rate revisions and revenue requirements were approved by the Commission on 

June 5, 2013 in Docket 13-0385.  AIC filed Supplemental Direct Testimony in Docket 13-0301, 

which reflected the changes to the formula rate tariffs approved in Docket 13-0385.   

The Staff of the Illinois Commerce Commission (Staff) and the Attorney General of 

Illinois (AG) filed testimony in Docket 13-0301 recommending adjustments that required 

alterations to AIC’s formula rate structure or protocols.  In response, AIC explained that such 

changes to the formula rate structure and protocols could not be made in an update proceeding 

pursuant to Section 16-108.5, but must be made in a separate proceeding pursuant to Section 9-

201 of the Act.  On August 19, 2013, AIC filed tariffs pursuant to Section 9-201, in which it 

proposed certain revisions to its formula rate.  This filing was suspended on September 10, 2013 
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and docketed as Docket 13-0517.   

On August 30, 2013, the AG filed a Complaint initiating Docket 13-0501.  The 

Complaint requested the Commission suspend Docket 13-0517, and sought two changes to 

AIC’s formula rate structure and protocols.  On September 11, 2013, the AG moved to 

consolidate Dockets 13-0301, 13-0501, and 13-0517.  The AG, Staff and AIC subsequently 

agreed in a joint motion to consolidate Dockets 13-0517 and 13-0501, leaving Docket 13-0301 

as an independent proceeding.  The Administrative Law Judges (ALJs) granted the motion. 

In the joint motion, the parties requested an expedited schedule in the consolidated 

proceeding that would allow for the formula rate structure and protocols addressed in that 

proceeding to be implemented for rates effective in 2014.  220 ILCS 5/16-108.5(c) (“any change 

ordered by the Commission shall be made at the same time new rates take effect following the 

Commission’s next order pursuant to subsection (d) of this Section, provided that the new rates 

take effect no less than 30 days after the date on which the Commission issues an order adopting 

the change”).  In order to accommodate the expedited schedule, the parties requested that the 

Commission limit the scope of the contested issues to the formula rate adjustments that were: (i) 

raised in the AG Complaint in Docket 13-0501; (ii) proposed by AIC in its filing in Docket 13-

0517; or (iii) proposed on the record in Docket 13-0301.   

In her testimony in the instant consolidated proceeding, Staff witness Ms. Theresa Ebrey 

made four recommendations.  (ICC Staff Ex. 8.0, p. 2.)  One of these recommendations 

concerned Commission approval of changes proposed by AIC in its filing in Docket 13-0517, 

and thus is properly within the scope of the current schedule.  Ms. Ebrey’s three remaining 

recommendations requested that the Commission issue an order defining certain terms and 

finding that certain changes to the formula rate structure and protocols must be made pursuant to 
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Section 9-201.  (Id.)  These recommendations do not fall within the limited scope of the current 

schedule.  In order to develop a full and complete body of record evidence concerning these 

recommendations, the ALJs bifurcated the proceeding to conduct additional rounds of testimony 

and briefing on these three issues.  As such, this brief will not address Ms. Ebrey’s three 

additional issues.   

C. Legal Standard 

Section 16-108.5 of the Act requires each utility participating in the Energy Infrastructure 

and Modernization Act (EIMA) program to file a performance-based formula rate tariff with the 

Commission.  220 ILCS 5/16-108.5(b).  After the Commission has approved a performance-

based formula rate structure and protocols, the utility is required to file updated cost inputs for 

the formula template each year.  220 ILCS 5/16-108.5(d).  However, the Commission does not 

“have the authority in a [update/reconciliation] proceeding under this subsection (d) to consider 

or order any changes to the structure or protocols of the performance-based formula rate 

approved pursuant to subsection (c) of this Section.”  Id.  In Docket 12-0293, the Commission 

stated that the purpose of the annual update filing is to “update inputs into AIC’s existing 

performance-based formula rate which was established in Docket 12-0001.”  Ameren Ill. Co., 

Docket 12-0293, Order, p. 111 (Dec. 5, 2012) (citing 220 ILCS 5/16-108.5(d)).  The 

Commission confirmed, however, that the Act “specifically prohibits the Commission from 

modifying the performance-based formula rate itself.”  Id.  Instead, any changes to the formula 

rate structure and protocols “shall be made as set forth in Section 9-201 of [the] Act, and . . . Any 

change ordered by the Commission shall be made at the same time new rates take effect 

following the Commission’s next order [in an annual update proceeding], provided that the new 

rates take effect no less than 30 days after the date on which the Commission issues an order.”  

220 ILCS 5/16-108.5(c)(6).   
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This proceeding was initiated pursuant to Section 9-201, and is therefore a proper forum 

for consideration of modifications to the performance-based formula rate structure and protocols 

originally approved by the Commission in Docket 12-0001 and approved as modified in Docket 

13-0385. 

II. FORMULA RATE ISSUES 

A. Uncontested Issues 

1. Uncollectible Expense 

a. Reconciliation Year – FR A-1 Rec 

In Docket 13-0301, Staff witness Ms. Ebrey proposed a change to an input in AIC’s 

formula rate template that would reflect uncollectible expense included in base rates during the 

reconciliation year.  (ICC Staff Ex. 7.0, Attach 1, pp. 4-5.)  Ms. Ebrey argued that the change 

was necessary in order to ensure no over- or under-recovery of uncollectibles expense.  (Id.)  

AIC agreed that the proposed change might be a more accurate way to reflect uncollectible 

expense than the method currently used in the formula rate template.  (Ameren Ex. 1.1, p. 13.)  

However, the parties agreed that implementation of the change would require an amendment to 

the language of the formula rate template, and thus could only be approved by the Commission 

in the context of a proceeding under Section 9-201.  (ICC Staff Ex. 7.0, Attach 1, p. 5; Ameren 

Ex. 1.1, p. 14.)  

AIC included the proposed change in its filing initiating Docket 13-0517, which is a 

Section 9-201 proceeding.  The proposed change to line 2a of AIC’s Sch. FR A-1 REC will 

ensure the amount to be used in the reconciliation revenue requirement for uncollectibles 

expense will equal the amount of uncollectibles expense included in the revenue requirement that 
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provided the basis for rates that were charged during the period.1  (ICC Staff Ex. 7.0, Attach 1, p. 

4.)  The parties agree that the change is a “just and reasonable” outcome, 220 ILCS 5/9-201, and 

should be approved by the Commission.  

b. Gross-up of Reconciliation with Interest and/or Collar revenue 
requirement adjustments for Uncollectible Expense  

Ms. Ebrey used traditional revenue requirement schedules to calculate her proposals in 

Docket 13-0301.  (Ameren Ex. 1.1, p. 12.)  As a result, Ms. Ebrey’s schedules did not gross-up 

Uncollectible Expenses to account for her proposed adjustments to Reconciliation with Interest 

and the Collar Revenue Requirement.  (Id.)  AIC noted that a change in practice to accommodate 

Ms. Ebrey’s proposal to not gross-up Uncollectible Expense would require modification of 

several line items on AIC’s Sch. FR A-1, and Sch. FR A-1 REC, as well as source changes to 

Sch. FR A-3, Sch. FR A-4 and Sch. FR C-4.  (Ameren Ex. 3.0, p. 2.) 

Ms. Ebrey’s proposal to not gross-up Uncollectible Expense supports the revision 

discussed in Section II.A.1.a, supra.  As such, it is “just and reasonable,” 220 ILCS 5/9-201, and 

should be approved by the Commission.  

2. Year-end Balances for Materials & Supplies and Customer Deposits 

In Docket 13-0301, Staff witness Mr. Mike Ostrander proposed that year-end values of 

Materials & Supplies and Customer Deposits be used to calculate the filing year rate base, 

instead of the 13-month average values required by the formula template currently in effect.  

(Ameren Ex. 1.1, p. 10.)  Implementation of this change will require modification of a number of 

lines on AIC’s Sch. FR B-1 and changes to App 1 and App 2.  (Ameren Ex. 2.1, p. 4.)  However, 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The current language for the Source on line 2a of AIC’s Sch. FR A-1 REC will not be appropriate in future years 
beyond the current reconciliation period.  (See ICC Staff Ex. 7.0, p. 5 (stating, as an example, that the reconciliation 
proceeding initiated during 2014 should reconcile the actual revenue requirement experienced in 2013 against the 
revenue requirement in effect during 2013, which was set in 2012; but noting that the current language on Sch FR 
A-1 REC would require the uncollectible expense set in the “Prior Year” (2013) to be used in the reconciliation, thus 
creating a mismatch).)  
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Public Act 98-0015 requires that the revenue requirement be determined using year-end rate 

base.  See 220 ILCS 5/16-108.5(d)(1).  Because Materials & Supplies and Customer Deposits are 

components of rate base, it is appropriate to incorporate year-end values for these items into the 

revenue requirement, pursuant to Public Act 98-0015.  Staff and the Company agree on this issue 

and it is not contested.   

B. Contested Issues 

1. Return on Equity Collar Calculation  

The AG proposes an adjustment pertaining to AIC’s Return on Equity (ROE) collar 

computation.  (See Ameren Ex. 2.5, Sch. FR A-3.)  This proposal to modify the ROE collar must 

be rejected.  Before discussing the AG’s adjustment, however, some brief background on the 

ratemaking principles at issue will be helpful. 

Background on the ROE Collar Computation 

Return on equity, or ROE, is the amount that shareholders earn in a given year from the 

money they have invested.  ROE is calculated by dividing net income (i.e., the return) by the 

balance of common equity.  (Ameren Ex. 2.5, p. 5, Sch. FR A-3, line 32.)  Thus, all else being 

equal, more equity means a lower return.  And vice versa: less equity means a higher return. 

The term “ROE collar” refers to a mechanism required by Section 16-108.5(c)(5) that 

limits how much or how little AIC may earn under the formula rate provisions of Section 16-

108.5 of the Act.  This section requires a comparison of two ROEs from a given year:  

• AIC’s actual, “earned” ROE, id., and  

• a standard or formulaic ROE determined under EIMA.2  

The “collar” ties upper and lower limits on AIC’s earnings to EIMA’s standard ROE.  If AIC’s 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 See 220 ILCS 5/16-108.5(c)(3) (“cost of equity” is the sum of monthly average yields of certain federal bonds and 
580 basis points). 
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actual ROE is “more than 50 basis points higher” than the standard ROE, AIC must apply a 

credit to restore the difference.  220 ILCS 5/16-108.5(c)(5).  Conversely, if the earned ROE is 

“more than 50 basis points less” than the standard, AIC must apply a proportionate surcharge.  

Id.  And if AIC’s ROE falls within the 50-basis-point “collar,” AIC applies neither a credit nor a 

charge. 

In Docket 13-0385, AIC proposed and the Commission approved an ROE collar 

computation that is in substance identical to the computation in Schedule FR A-3, and which was 

based on year-end rate base.  (Ameren Ex. 2.5, line 1; Ameren Ex. 2.1, p. 6.)  The AG’s proposal 

would require a change to AIC’s Schedule FR A-3 to use average rate base instead of year-end 

rate base to calculate the common equity balance for the purpose of determining the earned ROE 

for the collar calculation.  (Ameren Ex. 2.1, p. 6.)  This background sets the stage for discussing 

the AG’s proposal. 

The AG’s Proposed Adjustment Would Unlawfully Restrict the ROE Collar.   

The AG proposes to modify the ROE collar computation approved by the Commission 

and used by AIC.  (AG Ex. 2.0), pp. 3-6; AG Ex. 4.0 pp. 3-7.)  To determine AIC’s actual 

“earned” ROE under section 16-108.5(c)(5), the AG proposes to use the average rate-base 

balance, rather than the year-end balance required by statute.   

The practical result of the AG’s proposal is to unlawfully tighten the ROE collar.  EIMA 

imposes substantial investment requirements on participating utilities, so AIC’s rate base 

generally increases throughout the year.  This means that average rate base will likely be smaller 

than year-end rate base.  A smaller rate base means a lower balance of common equity.  (Ameren 

Ex. 2.5, p 5, Sch. FR A-3, line 6.)  And in turn, a lower balance of common equity will result in a 

higher return on equity.   

The net outcome: the AG’s proposal will effectively increase AIC’s earned ROE, making 
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it more likely to exceed the standard ROE and hence require a refund.   

The ROE-Collar Adjustment Contradicts EIMA and Cannot Be Adopted by the 
Commission. 

The AG’s proposal cannot be adopted without violating numerous requirements of 

EIMA, and the AG points to no statutory authority in support of its proposal.  The provision 

establishing the ROE collar specifically requires that the “earned” ROE be “calculated using” 

AIC’s “actual year-end capital structure.”  220 ILCS 5/16-108.5(c)(5) & (c)(2).  Likewise, 

subsection (c)(5) specifically requires that earned ROE be calculated “consistent with” the 

overarching requirements of Section 16-108.5, which mandate the use of “final historical data” 

in general and “year-end rate base” specifically in formula-rate computations.  See 220 ILCS 

5/16-108.5(d)(1).  For these reasons, as AIC will explain in detail, the AG’s proposal contradicts 

the express provisions of EIMA and must be rejected.  This is not a policy issue: the AG 

proposal, instead, points the Commission to another debate with the legislature or reversal by an 

appellate court. 

The ROE-Collar Provision Specifically Requires the Use of AIC’s “Actual Year-End Capital 
Structure.”  

EIMA specifically prescribes how to calculate AIC’s “earned rate of return” for the collar 

test.  220 ILCS 5/6-108.5(c)(5).  It states that earned ROE shall be “calculated using costs and 

capital structure approved by the Commission as provided in subparagraph (2) of this subsection 

(c).”  Id.  The referenced statute, subsection (c)(2), requires the Commission to use “the utility’s 

actual year-end capital structure for the applicable calendar year.”  (Emphasis added.)   

Average Rate-Base Cannot Yield Year-End Capital Structure. 

Subsection (c)(2)’s requirement of year-end capital structure demands use of year-end 

(not average) rate base.  Capital structure comprises three basic funding balances: long-term 

debt, preferred stock, and common equity.  (Ameren Ex. 2.5, p. 5, Sch. FR A-3, lines 6-10.)  The 
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pertinent component of “year-end capital structure” for calculating ROE is the balance of 

common equity.   

AIC’s year-end common-equity balance cannot be determined using average rate base.  

The only way to determine the year-end equity balance is to multiply (i) year-end rate base by 

(ii) the year-end ratio of common equity.  If you modify either the rate-base figure or the ratio, 

you get something other than AIC’s “actual year-end capital structure.”  But such a modification 

is precisely what the AG proposes.   

Capital Structure and Financing Ratios Are Not the Same Thing. 

The AG seeks to equate “capital structure” with “capital structure ratios.”  (AG Ex. 4.0, p 

6.)  But the statute does not use the latter term, and they are not the same thing.  A ratio is a way 

of describing the relative weight of a company’s financing; it is not the financing balance itself. 

Interpreting “capital structure” to mean “financing ratios” would be out of step with the 

express intent of the statute.  Subsection (c)(5) specifically instructs the Commission how to 

“calculate[]” ROE, and it requires use of “actual year-end capital structure.”  See 220 ILCS 5/16-

108.5(c)(2).  But, practically, if you only know the ratio, you cannot calculate ROE.  A ratio 

simply describes a quantitative relationship between amounts; it does not describe the actual 

amounts.  AIC does not earn a return on ratios; it earns a return on an actual amount of money 

and specifically the balance of common equity.   

Subsections (c)(2) and (c)(5) would be incomplete instructions, providing no real 

guidance at all, if they meant only that the Commission were to use a certain ratio, multiplied by 

any other factor at all, to determine the utility’s financing.  In this context, when EIMA is 

expressly telling the Commission how to calculate ROE, it is not plausible that “actual year-end 

capital structure” simply means “financing ratio.” 
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The Calculation of Earned ROE Also Must Be “Consistent With” EIMA’s Overarching 
Requirements.   

If there were any doubt as to whether the requirement of “actual year-end capital 

structure” required use of year-end rate base, it is eliminated by the next provision of the ROE-

collar provision.  Subsection (c)(5) also requires that earned ROE be “calculated . . . consistent 

with this Section,” namely, Section 16-108.5.  And other provisions of Section 16-108.5 leave no 

doubt that earned ROE must be determined using year-end rate base. 

EIMA Expressly Requires Formula Rates to Be Calculated Using Final Historical Data, 
and this can Only Mean Year-End Data. 

First, EIMA’s overriding requirement is to use year-end data.  “The inputs to the 

performance-based formula rate for the applicable rate year shall be based on final historical 

data reflected in the utility’s most recently filed annual FERC Form 1.” 220 ILCS 5/16-

108.5(d)(1) (emphases added); see also id. 16-108.5(c) (formula rate shall be populated by “final 

data based on its most recently filed FERC Form 1”).  “Final” means “relating to or occurring at 

the end or conclusion,” or “last.”  Webster’s Third New International Dictionary 851 (2002 ed.).  

So, naturally understood and in any context, “final historical data” from an “annual” form for a 

particular “year” denotes year-end data. 

That “final historical data” means “year-end” data cannot be seriously questioned at this 

point.  Past attempts to read “final historical data” as allowing “average data” have only 

accomplished quick, conclusive legislative reversals.  See Ill. Pub. Act 098-0015 (2013) 

(codified at 220 ILCS 5/16-108.5).  Twice, with respect to rate base and capital structure, the 

Commission followed the recommendation of intervenors and used average instead of final data 

in formula-rate determinations.  See Ameren Ill. Co., Docket 12-0001, Order, pp. 174-75; 

Ameren Ill. Co., Docket 12-0293, Order, p. 111.  And twice, the attempt was reversed by the 

General Assembly.  See 220 ILCS 5/16-108.5(k)(3) (noting provisions of amendatory act 
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“regarding year-end capital structure” and “related to year-end rate base”).   

The AG ignores the requirement to use “final historical data” and it ignores this history.  

It does not even attempt to account for this requirement in its proposal to use average rate-base 

data to determine ROE.  Its proposal assumes that all EIMA requires is any use, however 

creative, of any “data” appearing in the FERC filing to suit its purposes—but this is simply to 

read the word “final” out of the statute.  Although the AG might be willing to disregard the 

statute, the Commission is obliged to discern and then follow the legislative mandate.  See, e.g., 

Illinois Tel. Assn. v. Ill. Commerce Comm’n, 67 Ill. 2d 15, 20 (1977) (“it is fundamental that the 

intent of a legislature should be determined and given effect”).   

Every Time that EIMA Speaks to the Calculation of Rate Base, It Specifies “Year-End 
Rate Base.” 

Not only does EIMA require that ROE be calculated using “actual year-end capital 

structure” and “final historical data,” but every time EIMA speaks to the determination of rate 

base, it specifically prescribes “year-end rate base.”   

Four times EIMA discusses the determination of rate base for formula-rate purposes, and 

four times it specifies “year-end rate base.”  See 220 ILCS 5/16-108.5(d)(1) (requiring “year-end 

rate base” in determining actual revenue requirements in reconciliation years; requiring “year-

end rate base” in certain calculation in first reconciliation case; clarifying intent regarding 

reconciliation and specifying use of “year-end rate base”); 220 ILCS 5/16-108.5(k)(3) 

(confirming scope of required tariff changes, including those “regarding the reconciliation 

components related to year-end rate base”).  The only provision in which the term “rate base” 

appears without the term “year-end” is a provision that does not prescribe the calculation of rate 

base.  See 220 ILCS 5/16-108.5(c)(4)(F) (requiring that certain “unamortized balance[s] shall be 

reflected in rate base”).   
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This means there is no provision of EIMA that even arguably grants the Commission 

discretion to substitute any other concept of rate base for year-end rate base; much less is there a 

provision that commands that result.  Not a single word supporting the AG’s approach (e.g., 

“average,” “mean,” “normalized”) are mentioned in the instructions regarding either the 

determination of rate base or the ROE collar, and the words that are used (“final historical data,” 

“actual year-end capital structure,” “year-end rate base”) expressly rule out the idea that average 

data should be used.   

This Provision Disproves the AG’s Assertion that the ROE Collar Calculation is an 
Exception to the Year-End Data Requirement. 

The “consistent with” provision also defeats Mr. David Effron’s suggestion that the 

General Assembly left alone the Commission’s “use of average rate base in the ROE collar 

calculation.”  (AG Ex. 2.0, p. 4.)  The AG ignores the fact that the General Assembly has always 

required the use of “final historical data” in formula ratemaking, has since added the term “year-

end” to every rate-base prescription, and has created no exception for ROE collar calculations.  

There is no statutory basis for using average rate base. 

The AG seems to believe that the ROE-collar provision is an island unto itself from the 

rest of EIMA.  It seems to believe that even if year-end data and year-end rate base must be used 

everywhere else in the formula rate, it need not be used in subsection (c)(5).  But that 

interpretation is refuted by the “consistent with” provision of subsection (c)(5).  Far from 

licensing a one-off change to EIMA’s overarching year-end-data requirements, subsection (c)(5) 

expressly provides that these requirements control here, too.     

Together, These Provisions Conclusively Rule Out the AG’s Proposal.  

Individually, each one of the following provisions require that earned ROE be calculated 

using year-end rate base:  
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• Subsection (c)(2) requires use of “actual year-end capital structure,” which can only 
be determined using year-end rate base;  

• Subsection (c)(5) requires that the earned-ROE calculation be “consistent with” 
Section 16-108.5;  

• Subsection (d)(1) requires that formula-rate computations be based on “final 
historical data”;  

• And EIMA’s every prescription of rate base is for year-end rate base. 220 ILCS 16-
108.5(d)(1) & (k)(3).   

As already discussed, each of these points individually rule out the AG’s proposal.   

But these provisions do not appear alone.  They appear together, cumulatively and 

mutually reinforcing one another.  Given the combined, interlocking weight of the affirmative 

provisions mandating “actual year-end capital structure,” “final historical data,” and “year-end 

rate base,” and the utter absence of any provision even arguably permitting average rate base, the 

AG’s proposal must be rejected. 

2. Reconciliation Interest Calculation  

AG witnesses Mr. Michael Brosch and Mr. Effron both recommend that before 

calculating reconciliation interest, the reconciliation amount for both over- and under-recoveries 

be reduced by the applicable tax rate, to derive a reconciliation balance net of deferred income 

taxes before application of the reconciliation interest rate.  (AG Ex. 1.0, pp. 3-10; AG Ex. 2.0, 

pp. 6-10; AG Ex. 3.0, pp. 3-11; AG Ex. 4.0, pp. 7-12.)  The AG’s proposal would require 

changes to the formula rate template “Reconciliation Computation.” (Sch. FR A-4; AG Ex. 1.0, 

p. 10.)  Mr. Brosch claims this approach recognizes AIC’s actual incremental invested capital in 

financing such balances (for an under-recovery).  (AG Ex. 1.0, p. 4.)  Although AIC is in an 

over-recovery position in this case, Mr. Brosch and Mr. Effron focus their concern on under-

recoveries.  In summary, they argue that for an under-recovery, the current income tax expense is 

lower than it would have been, income taxes are not actually paid until the reconciliation balance 
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is recovered, and the deferral in the payment of income taxes is a real cash benefit that should be 

netted against the reconciliation balance prior to calculation of interest for the reconciliation 

balance. (See, e.g., AG Ex. 2.0, p. 8.) 

Their proposal should be rejected because the EIMA’s detailed provisions do not provide 

for such an adjustment to the reconciliation amounts when calculating interest, the proposal 

would harm both ratepayers and the utility, and the proposal is based on the incorrect premise 

that AIC has real cash flow benefits arising from the effects of deferred taxes on over or under 

collections.  

The Reconciliation Provision. 

The EIMA requires that a participating utility file, on or before May 1 of each year, 

updated cost inputs to the performance-based formula rate for the applicable rate year and the 

corresponding new charges.  220 ILCS 5/16-108.5(d).  This update filing also must include a 

reconciliation.  220 ILCS 5/16-108.5(d)(1).  The reconciliation reconciles “the revenue 

requirement that was in effect for the prior rate year (as set by the cost inputs for the prior rate 

year) with the actual revenue requirement for the prior rate year (determined using a year-end 

rate base) that uses amounts reflected in the applicable FERC Form 1 that reports the actual costs 

for the prior rate year.”  Id.  The reconciliation must be “with interest,” which is “calculated at a 

rate equal to the utility's weighted average cost of capital approved by the Commission for the 

prior rate year.”  Id; 220 ILCS 5/16-108.5(c)(6).  The precise mechanics of the reconciliation 

charge with interest are as follows: “Any over-collection or under-collection indicated by such 

reconciliation shall be reflected as a credit against, or recovered as an additional charge to, 

respectively, with interest calculated at a rate equal to the utility's weighted average cost of 

capital approved by the Commission for the prior rate year, the charges for the applicable rate 

year.”  220 ILCS 5/16-108.5(d)(1).   
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EIMA Does Not Provide for a Reconciliation Balance Net of Taxes. 

The question raised by the AG witnesses’ proposal to calculate interest on the 

reconciliation balance net of taxes is whether the EIMA provides for such a calculation.  It does 

not.  The AG contends this doesn’t matter: AG witness Mr. Brosch “assume[s] that the 

Commission is responsible for determining the specific procedures to be employed in calculating 

over and under-collections and related interest amounts, within the framework of the Act.”  (AG 

Ex. 3.0, p. 5.)  As discussed above in Section I.A supra, however, EIMA is a highly specific law 

that sets out in express detail the exact functioning of the formula rate.  In detailing the process 

for calculating interest on reconciliation amounts, no provision is made for the calculation of 

interest on over- or under-collection amounts to be net of taxes.  The “framework of the Act” 

does not permit the discretion that Mr. Brosch relies on to support his position. 

As indicated, any over-collection or under-collection in the formula rates for a given year 

is either “reflected as a credit” or “recovered as an additional charge,” with interest.  220 ILCS 

5/16-108.5(d)(1); (see also Ameren Ex. 2.5, p. 6.)  When determining the amount of the 

“interest,” the EIMA specifies what the interest amount is calculated on: the credit or additional 

charges, which are the “over-collection or under-collection indicated by such reconciliation.”  

220 ILCS 5/16-108.5(d)(1).  What is “such reconciliation”?  The EIMA defines this as well, as 

the “reconciliation of the revenue requirement that was in effect for the prior rate year (as set by 

the cost inputs for the prior rate year) with the actual revenue requirement for the prior rate year 

(determined using a year-end rate base) that uses amounts reflected in the applicable FERC Form 

1 that reports the actual costs for the prior rate year.”  Id.   

The statute does not say that the over-collection or under-collection must be net of taxes, 

or that the reconciliation indicates the over- or under-collection must be net of taxes (though 

accumulated deferred income taxes are already reflected in the reconciliation calculation). 
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(Ameren Ex. 2.5, pp. 3, 8.)  The statute refers strictly to the “over-collection or under-collection” 

as the basis for the amount of credits or additional charges and so the basis for the amounts to 

which interest is applied.  The over-collection or under-collection is the difference between the 

revenue requirement that was in effect for the prior rate year and the actual revenue requirement 

for the prior rate year.  Thus, the over-collection or under-collection is a set amount under the 

statute, and no adjustment is contemplated.  The EIMA does not permit the adjustment of the 

over-collection or under-collection amount to “reduce the reconciliation balance that earns 

interest so that interest applies only to the net-of-tax incremental capital investment driven by 

such over or under-recovery of revenues.”  (AG Ex. 1.0, p. 5.) 

This is confirmed elsewhere in Section 16-108.5 where the EIMA does require that the 

amount of certain credit or surcharge items be adjusted for taxes.  In the ROE collar calculation, 

the utility is required to apply a credit or charge that “reflects an amount equal to the value of 

that portion of the earned rate of return on common equity that is more than 50 basis points 

higher [or lower] than the rate of return on common equity calculated pursuant to paragraph (3) 

of this subsection (c)…for the prior rate year, adjusted for taxes.”  220 ILCS 5/16-108.5(c)(5).  

Thus, it is clear the legislature was aware generally of the need to adjust items for taxes, and 

specifically that credit or charge amounts may be adjusted for taxes.  Nevertheless, the 

legislature did not specify such an adjustment for the over or under collection reconciliation 

balance.  As a matter of statutory construction, where the legislature includes particular language 

or terms in one section of a statute but omits it in another, it is generally presumed the legislature 

acts intentionally and purposely in the inclusion or exclusion of the different terms.  In re J.L., 

236 Ill. 2d 329, 341 (2010); see also Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 

154-55 (1997) (“A court may not inject provisions not found in the statute, however desirable 
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they may appear to be.”) 

The AG Witnesses’ Proposals Would Alter the Statutory Interest Calculation to the 
Detriment of Ratepayers and the Utility. 

 Like the over-collection and under-collection amount to which interest is applied, the 

EIMA also specifies exactly what the interest rate should be: “a rate equal to the utility's 

weighted average cost of capital [WACC] approved by the Commission for the prior rate year.”  

220 ILCS 5/16-105(d)(1).  The end result of the AG’s proposal, however, is that the interest on 

reconciliation over- or under-collections would effectively be something less than the WACC.  

This is so because the AG’s proposal has the effect of reducing the reconciliation balances to 

which interest is applied.  The amount of interest then calculated is less than the amount of 

interest calculated had the WACC been applied to the full under- or over-collection.  In other 

words, the AG modifies the calculation of interest on the reconciliation to be something less than 

the WACC, because the overall interest amount on the reconciliation balance is lower.  (Ameren 

Ex. 2.2, p. 15.)  This violates EIMA’s strict provisions on how interest is calculated, and in itself 

is another reason to reject AG’s proposal.   

The AG’s proposal also is a detriment to ratepayers and the utility.  The purpose of the 

reconciliation is to allow the utility to recover the full reconciliation balance, with interest (in an 

under-collection), or allow the ratepayer recover the full reconciliation balance, with interest (in 

an over-collection).  (Ameren Ex. 2.2, p. 15.)  In providing for interest, the EIMA's 

reconciliation provision compensates the utility or ratepayer for the time value of money, which 

the EIMA has determined is the WACC.  (Id.)  The AG would deprive the ratepayer (in an over 

collection) and the utility (in an under collection) of this time calculation.   

In this case, the reconciliation balance is an over-collection that will be credited to 

customers.  (Ameren Ex. 2.5, p. 8.)  In an over-collection situation, the detriment is to the 



20 
	   	  

ratepayers.  Because the AG’s proposal reduces the over-collection amount on which interest is 

calculated (AG Ex. 1.0, p. 5), a lower amount of interest is calculated and ratepayers receive less 

interest than they would otherwise.  (Ameren Ex. 2.2, p. 15.)  Thus, the AG’s proposal in an 

over-collection scenario is a detriment to ratepayers, as they are not provided the full time value 

of the over-collection amount.  (Ameren Ex. 2.2, p. 15.) 

In an under-collection scenario, the AG’s proposal reduces the under-collection amount 

on which interest is calculated (AG Ex. 1.0, p. 5), a lower amount of interest is calculated, and 

the utility receives less interest when it charges ratepayers the under collected amount than it 

would otherwise.  (Ameren Ex. 2.2, p. 15.)  Thus, the AG’s proposal in that circumstance is a 

detriment to the utility, as it is not provided the full time value of the under collection amount.   

In both circumstances, the AG recommendation is contrary to law and fails to produce 

the correct reconciliation amounts may be due and owing. 

The “Cash Benefit” that the AG Asserts Does Not Exist.  

The AG’s witnesses allege that changes in ADIT related to reconciliation balances 

provide incremental cash flows to the utility.  (AG Ex. 1.0, p. 9.)  The record shows, however, 

that this is not the case.  The question is not whether AIC can defer paying income taxes, but 

rather when and how AIC will get actual cash in hand from the reconciliation balances.  

(Ameren Ex. 2.1, p. 13.)  But Mr. Brosch states that "Income taxes will become payable when 

reconciliation revenues can be billed to and collected from customers."  (Id., emphasis added).  .  

Likewise, Mr. Effron “agrees that any 2013 over- or under-recovery will not be credited to, or 

collected in customer rates until calendar year 2015.”  (AG Ex. 4.0, p. 11.) Thus, AIC will not 

have actual cash in hand to pay income taxes until customers have been billed and AIC has 

collected the reconciliation balance, with interest. 

Contrary to the AG witnesses’ position, neither the ADIT balance nor the change in 
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ADIT represents actual cash in hand. (Ameren Ex. 2.2, p. 11.)  It is fundamental to utility 

ratemaking that income tax benefits are normalized in rates as the underlying asset or liability 

giving rise to the deferred tax benefit is amortized or depreciated.  (Id.)  The most common 

example of this normalization is the difference between tax and book depreciation on utility plant 

assets included in rate base.  The associated ADIT is deducted from rate base not because the 

ADIT balance itself, or the change in the ADIT balance, has generated a real source of cash, but 

rather because the benefits of accelerated tax depreciation rates have resulted in AIC being 

allowed to reduce its current income taxes payable.  (Id.)  This benefit is not flowed through 

rates immediately, but is normalized, or averaged, in rates to correlate more closely with the 

useful life of the underlying assets giving rise to the tax deduction.  Said another way, AIC has 

already received the cash benefit from lower income taxes, and that tax benefit is a real source of 

cash, captured through accrual accounting as a temporary timing difference in ADIT that is 

deducted in rate base.  ADIT, or changes in ADIT, is not a source of cash.  (Id.)  

The AG witnesses appear to be focused on situations in which there is an under-

collection that the utility will need to recover as an additional charge ratepayers.  (AG Ex. 1.0, p. 

9.)  However, there is no cash received from deferred income taxes associated with the charges 

to reverse an under-collection, as the deferred income taxes correspond to accounting accruals 

for revenues to be received.  (Ameren Ex. 2.1, pp. 11-12.)  If AIC had billed and collected the 

revenues that corresponded to the recording of deferred income taxes, then there would be actual 

cash in hand.  Under that scenario, the deferral of income tax payments would generate a cash 

benefit.  (Id.)  However, in this case, there is no source of cash to support the AG's proposed 

netting of income taxes against the reconciliation balance.  

The proposals to deduct ADIT from the balance used to calculate interest on the 
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reconciliation also fail to address the reversal of the temporary timing difference for the ADIT 

deduction they propose.  Deferred taxes on the reconciliation balance represent a temporary 

timing difference that reverses when the under-recovered reconciliation amounts are recovered in 

rates.  (Ameren Ex. 2.2, p. 12; AG Ex. 6.0, p. 47 (Tr. 263).)  Neither Mr. Brosch nor Mr. Effron 

has proposed to normalize their ADIT deduction and, furthermore, there is no opportunity to do 

so, because the reconciliation calculation is performed one time in each reconciliation year.  In 

this proceeding, that one-time calculation is for the 2012 reconciliation balance.  (Ameren Ex. 

2.2, p. 13.)  There is no opportunity to normalize, or amortize, the ADIT reduction that the AG 

proposes in this case.  (Id.)  In short, the AG proposes to make a temporary timing difference 

permanent.  The absence of a reversal for the reconciliation interest cost recovery causes the 

AG’s ADIT adjustment to result in an arbitrary reduction not consistent with ratemaking practice 

for temporary timing differences giving rise to ADIT balances under accrual accounting. 

Further, it is unclear where the cash to pay income taxes on interest income on an under-

recovered balance, or cash to pay income tax expense on over-recovered balances will come 

from, under AG’s proposal.  (Ameren Ex. 2.2, p. 13.)  Interest becomes taxable to the Company 

as a form of revenue, and AIC must pay income taxes on the interest income.  (AG Ex. 6.0, p. 47 

(Tr. 263).)  AIC therefore needs sufficient cash to be able to pay taxes on that balance.  (Id.)  

Otherwise AIC would not be collecting the full interest at the WACC interest rate.  (Id.) 

AIC notes that the AG made a similar proposal in Docket 11-0721.  The Commission 

rejected the proposal there.  Commonwealth Edison Co., Docket 11-0721, Order, p. 167 (May 

29, 2012.)  For the reasons above, the AG’s proposal to calculate reconciliation interest on a 

balance net of taxes should be rejected again here. 

3. Depreciation Expense   

In Docket 13-0301, AIC used the same depreciation rates—those reported in its 2012 
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FERC Form 1—for the reconciliation period and the plant additions during the filing year, in 

accordance with the formula rate currently in effect.  (Ameren Ex. 1.1, p. 13.)  After filing its 

2012 FERC Form 1 upon which the depreciation rates used in Docket 13-0301 were based, AIC 

updated its depreciation rates.  (AG Ex. 6.0, p. 7.)  Staff witness Mr. Ostrander proposed an 

adjustment to use the results of AIC’s updated depreciation rate study to calculate depreciation 

expense and related rate base components associated with the 2013 projected plant additions and 

the embedded utility plant at December 31, 2012.  (ICC Staff Ex. 1.0, Attach 4, p. 10.)  AIC 

agrees that Mr. Ostrander’s adjustment is appropriate because it appropriately matches the 2013 

projected plant additions with the best available estimate of the 2013 depreciation expense.  

(Ameren Ex. 2.3, p. 6.)  In other words, the reconciliation year revenue requirement is based only 

on 2012 actual information, including 2012 information regarding depreciation expense, and it is 

therefore appropriate to use the depreciation rates reported on AIC’s 2012 FERC Form 1.  

(Ameren Ex. 2.2, p. 24.)  However, the depreciation rate changes that occurred during 2013 are 

based on actual 2012 data plus the impact of 2013 projected plant additions—thus, the 

depreciation rates that occurred during 2013 should be used to calculate the revenue requirement 

in 2013.  (Id.)   

Use of the updated depreciation rates for 2013 has the additional benefit of limiting the 

reconciliation adjustment that will be required in the formula rate reconciliation proceeding 

concerning 2013.  (Ameren Ex. 2.3, pp. 6-7.)  As such, any impact on the revenue requirement 

that occurs as a result of the adjustment will be temporary.  (Id.)  AIC and Staff agree that the 

depreciation rate changes that took effect in 2013 should be reflected in the filing year revenue 

requirement.  (Id.)  Implementation of this adjustment will require a number of modifications to 

Sch. FR C-2 and its source information.  (Ameren Ex. 3.0, pp. 2-3.)   
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4. Separate Cash Working Capital Calculation for Filing and 
Reconciliation Year  

Staff witness Mr. Ostrander proposes that the Commission require AIC to perform two 

separate calculations of its cash working capital: one for the filing year, and a second for the 

reconciliation year.  (ICC Staff Ex. 7.0, Attach 4, p. 6.)  This would require a change to AIC’s 

formula rate template.  Staff argues that two calculations should be required because the cash 

working capital in the filing year and reconciliation year “are different,” and because Staff 

believes is its “not appropriate to use [cash working capital] based on 2012 data plus the impact 

of 2013 projected plant additions for the calculation of the actual 2012 or [reconciliation year] 

revenue requirement.”  (ICC Staff Ex. 7.0, p. 2 (emphasis in original).)   

AIC has excluded the impact of 2013 plant additions from its cash working capital 

calculation, and has used the 2012 actual data for both the filing year and the reconciliation year 

revenue requirements.  (ICC Staff Ex. 7.0, Attach 4, p. 11.)  In other words, AIC is using one 

cash working capital calculation, the one for the reconciliation year.  This method is efficient, 

produces just and reasonable results, see 220 ILCS 5/9-201, and should be approved by the 

Commission.   

Mr. Ostrander’s proposal would have an infinitesimal impact on AIC’s revenue 

requirement in Docket 13-0301 and in future proceedings, but would impose a significant burden 

on AIC and increase the risk of inaccuracies.  (Ameren Ex. 4.0, p. 2.)  In Docket 13-0301, for 

example, if the rate base was calculated using two sets of cash working capital data, as Staff 

proposes, the difference between the two calculations would be $102,000, a mere one-half of one 

percent of the rate base.  (Id., pp. 3-4.)  The difference between the revenue requirements under 

the two cash working capital calculations is even more inconsequential—the revenue 

requirements differ by approximately $10,000, a difference of one-one thousandth of one 
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percent.  (Id., p. 4.)  Any theoretical benefit from performing the two calculations does not 

outweigh the additional burden placed on AIC by requiring it to perform the calculations, which 

are complex, and which cost is eventually borne by its customers.   

Moreover, the use of a single cash working capital calculation for both the filing and 

reconciliation year reduces the reconciliation balance in the event of both under- and over-

collections.  As Staff witness Mr. Ostrander testified at the hearing in Docket 13-0301, all things 

being equal, any difference in the cash working capital calculations between the reconciliation 

year and the filing year creates a reconciliation balance, and the greater the difference between 

the cash working capital calculations, the greater the reconciliation balance.  (Ameren Ex. 4.2, 

pp. 7-8.)   

Because Mr. Ostrander’s proposal imposes a burden on AIC that outweighs any potential 

benefit, it should be rejected.  AIC’s proposal, on the other hand, is efficient, produces just and 

reasonable results, and should be adopted by the Commission.  

5.  Income Tax Expense Lead for Cash Working Capital Calculation 

AIC calculates the cash working capital associated with income tax expense using 

statutory tax rates and payment dates, and combines current income taxes with deferred taxes.  

(Ameren Ex. 5.0, p. 2.)  The AG has proposed to set the revenue lag and expense lead days for 

income taxes to zero, based on its assertion that AIC is not paying income taxes and therefore 

has no cash working capital associated with income taxes.  (AG Ex. 1.0, p. 13.)  This change 

would require modification to App 3 of the formula rate template.  (Id.)  

As explained in the initial and reply briefs of AIC in Docket 13-0301 (AIC Init. Br. 8-9; 

AIC Reply Br. 5-6), the AG’s proposal is contrary to long-standing Commission practice, and 
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has been consistently rejected by the Commission in favor of the approach used by AIC.3  

Ameren Ill. Co., Docket 12-0293, Order, pp. 45-46 (“The Commission agrees that it has a long-

standing practice of not considering current and deferred income taxes separately.”); Ameren Ill. 

Co., Docket 12-0001, Order, p. 29; see also ICC Staff Ex. 7.0, p. 9 (noting that the same method 

was applied by AIC and approved by the Commission in Dockets 11-0282, 09-0306 et al. 

(cons.), and 07-0585 et al. (cons.)).  For the reasons explained in Docket 13-0301 briefing, the 

AG’s adjustment should be rejected as unsupported. 

III. PROCESS FOR IMPLEMENTATION OF FORMULA RATE TEMPLATE 
CHANGES IN DOCKET NO. 13-0301, IF APPROVED IN DOCKET NOS. 13-
0501/13-0517  

AIC proposes that the interim order in this proceeding direct AIC to submit a compliance 

filing, consisting of the formula rate tariffs, supporting schedule and appendices, that reflects the 

formula template changes approved in the interim order, within five business days of the order.  

The compliance filing would not be populated with formula rate inputs, but would allow parties a 

chance to review the changes.  AIC would also provide parties with a working excel version of 

the formula rate tariffs, supporting schedule and appendices, reflecting the changes approved in 

the interim order.  The revised formula rate tariffs, supporting schedule and appendices 

submitted in the compliance filing would subsequently be populated with formula rate inputs 

resulting from the final order in Docket 13-0301, to be reflected in rates in January 2014. 

	  
	  
	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 AIC’s approach was supported by Staff in Docket 13-0301.  See, e.g. Ameren Ill. Co., Docket 13-0301, Staff Reply 
Br. p. 7 (Oct. 11, 2013) (“As proposed by AIC, Staff continues to support the position of not considering current and 
deferred income taxes separately.  This position is consistent with Commission practice.”). 
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