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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
RESPONSE TO THE ILLINOIS LANDOWNERS ALLIANCE’S RESPONSE FILED 

OCTOBER 1, 2013   
 

Pursuant to Section 200.190 of the Commission’s Rules of Practice, 83 Ill. Adm. 

Code 200.190 and the Administrative Law Judge’s (“ALJ”) Notice of ALJ’s Scheduling 

Ruling issued October 3, 2013, setting a date for responses, the Staff of the Illinois 

Commerce Commission (“Staff”), by and through its undersigned attorneys hereby 

responds to the Illinois Landowners Alliance, NFP’s (“ILA”) Response to the ALJ’s 

Ruling of September 17, 2013, filed October 1, 2013, in the above-captioned docket.  In 

support of this Response, Staff states as follows: 
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1. On October 10, 2012, Rock Island Clean Line LLC (“RICL”) filed a verified 

petition (“Petition”) for a certificate of public convenience and necessity as a 

transmission public utility and to construct, operate and maintain an electric 

transmission line and authorizing and directing RICL to construct an electric 

transmission line under Sections 8-406 and 8-503 of the Public Utilities Act (“Act”). 220 

ILCS 5/8-406; 220 ILCS 5/8-403.   

2. On January 9, 2013, ILA filed an Amended Motion to Compel, asserting that the 

Commission, as an agency of the State of Illinois, is required to comply with the 

mandates of the Illinois Endangered Species Act (“IESA”) and the Illinois Natural Areas 

Preservation Act (“INAPA”). (Amended Motion to Compel, ¶7.)  The ILA alleged that the 

Commission should “officially consult with the Illinois Department of Natural Resources 

(“IDNR”) immediately” because the RICL’s proposed transmission route proceeds 

through three areas designated as Illinois Natural Area Inventory Sites. (Id., ¶8; Petition, 

App. D, 1, 18, 21, 22.)   

3. Staff responded on January 23, 2013, and ILA replied on January 29, 2013.   

4. On March 18, 2013, the ALJ ruled that ILA’s Motion to Compel was premature.  

The ALJ further noted that Staff would be addressing the issues in discovery and 

testimony and made no ruling on whether a motion to compel is the correct vehicle to 

address this issue.  (“March 18 Ruling” at 2.) 

5. On July 12, 2013, ILA filed its Renewed Motion to Compel (“Renewed Motion”), 

arguing that Staff did not address the IESA and the INAPA in its testimony. (Renewed 

Motion, ¶6)  ILA also states that it submitted testimony “pointing out failures of [RICL] to 

investigate adequately environmental impacts of its proposed project.”  Id., at ¶5.  
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6. On July 26, 2013, Staff filed a response to the Renewed Motion (“Staff July 26 

Response”).  

7. On September 17, 2013, the ALJ issued a ruling giving ILA 14 days to file a 

response to the ruling or an amended motion (“September 17 Ruling”). (September 17 

Ruling, 4.) 

8. On October 1, 2013, ILA filed its Response to the ALJ’s September 17 Ruling 

(“ILA October 1 Response”). 

9. On October 3, 2013, the ALJ issued a Notice of ALJ Scheduling Ruling setting 

the due date for the filing of any responses to the ILA October 1 Response as October 

15, 2013.  

10. Staff reiterates and maintains its position in the Staff July 26 Response that 

neither of the statutory provisions at issue in this proceeding - Sections 8-406 and 8-503 

of the Act - require the Commission to consult with any other state agency, including 

IDNR, when determining whether to grant a certificate of public convenience and 

necessity.  (Staff July 26 Response, ¶ 6.)   

11. Section 8-406 of the Act prohibits a public utility from beginning the construction 

of any new plant, equipment, property or facility which is not in substitution of any 

existing plant, equipment, property or facility or any extension or alteration thereof or in 

addition thereto, unless and until it shall have obtained from the Commission a 

certificate that the public convenience and necessity require such construction. 220 

ILCS 5/8-406(b).  Whenever after a hearing the Commission determines that any new 

construction or the transaction of any business by a public utility will promote the public 

convenience and is necessary thereto, it shall have the power to issue certificates of 
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public convenience and necessity.  The Commission shall determine that proposed 

construction will promote the public convenience and necessity only if the utility 

demonstrates:   

(1) that the proposed construction is necessary to provide adequate, 
reliable, and efficient service to its customers and is the least-cost means 
of satisfying the service needs of its customers or that the proposed 
construction will promote the development of an effectively competitive 
electricity market that operates efficiently, is equitable to all customers, 
and is the least cost means of satisfying those objectives; (2) that the 
utility is capable of efficiently managing and supervising the construction 
process and has taken sufficient action to ensure adequate and efficient 
construction and supervision thereof; and (3) that the utility is capable of 
financing the proposed construction without significant adverse financial 
consequences for the utility or its customers.   

Id. 

Section 8-503 of the Act requires: 

Whenever the Commission, after a hearing, shall find that additions, 
extensions, repairs or improvements to, or changes in, the existing plant, 
equipment, apparatus, facilities or other physical property of any public 
utility or of any 2 or more public utilities are necessary and ought 
reasonably to be made or that a new structure or structures is or are 
necessary and should be erected, to promote the security or convenience 
of its employees or the public or promote the development of an effectively 
competitive electricity market, or in any other way to secure adequate 
service or facilities, the Commission shall make and serve an order 
authorizing or directing that such additions, extensions, repairs, 
improvements or changes be made, or such structure or structures be 
erected at the location, in the manner and within the time specified in said 
order; provided, however, that the Commission shall have no authority to 
order the construction, addition or extension of any electric generating 
plant unless the public utility requests a certificate for the construction of 
the plant pursuant to Section 8-406 and in conjunction with such request 
also requests the entry of an order under this Section.  

 

220 ILCS 5/8-503.  Without repeating all of the arguments raised in the Staff July 26 

Response, Staff notes that the legislature could have, but did not include a requirement 

to consult with, or to make any special provision for, the IDNR in either of these 

applicable provisions. 
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12. It is also important to point out again here that ILA’s motion is not an appropriate 

procedural vehicle and is prohibited by law.  Under the IESA, the consultation process 

policy is “enforceable only by writ of mandamus”.  520 ILCS 10/11(b)(emphasis added).  

The Illinois Supreme Court spoke to this when it stated that section11(b) “does not 

contain any language that expressly grants a private cause of action for a violation of 

the [IESA], with the exception of allowing the enforcement of the consultation process 

by a writ of mandamus.” Glisson v. City of Marion, 188 Ill.2d 211, 242 (1991)(emphasis 

added).  The enforcement mechanism in the INAPA is also a writ of mandamus (rather 

than a motion to compel as ILA filed).  Section 30/17 of the INAPA states, in part: 

…If the proposed action is found likely to have an adverse impact 
on a natural area, the agency shall study the proposed action to 
determine possible methods of eliminating or mitigating the adverse 
impact. Before implementing any action, the agency shall attempt 
to mitigate or eliminate any adverse impacts in a manner consistent 
with the planned action. The Department, Commission, or any 
affected person may seek a writ of mandamus to compel an agency 
of State or local government to engage in the evaluation and study 
required by this Section. 

 

525 ILCS 30/17 (emphasis added).   A writ of mandamus is an extraordinary remedy 

requiring equitable powers.   

13. The Commission is a creature of statute and only possesses those rights which 

have been granted to it from the General Assembly.  Business and Professional People 

for the Public Interest v. Illinois Commerce Comm'n, 136 Ill. 2d 192, 201, 243 (1990).  

The Commission does not possess equitable powers.  See River Bend Industrial 

Center, LLC v. MidAmerican Energy Company, ICC Final Order Docket No. 02-0735, 4 

(May 21, 2003)( “[t]his Commission does not have the equitable powers of the 

judiciary.”)   Staff maintains, therefore, that the Renewed Motion to Compel must be 
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dismissed.  This should be the end of the inquiry.  To the extent that the Commission 

may wish to consider this motion on the merits, however, Staff addresses ILA’s October 

1 Response. 

14. ILA states in its ILA October 1 Response that the IESA and the INAPA require 

the “agency” to consult with the IDNR. (ILA October 1 Response, 2.)  Without providing 

specific new support, ILA states that within those statutes and their regulations, it is 

mandated that some part of the Commission engage in consultation with the IDNR. Id.  

Staff continues to believe that ILA is not persuasive.   

15. As pointed out in Staff’s July 26 Response, the IESA and INAPA as interpreted 

by the courts do not impose such additional obligations on the Commission.   

The IESA states: 

It is the public policy of all agencies of State and local governments to 

utilize their authorities in furtherance of the purposes of this act by 

evaluating through a consultation process with the [Illinois] Department [of 

Natural Resources] whether actions authorized, funded, or carried out by 

them are likely to jeopardize the continued existence of Illinois listed 

endangered and threatened species or are likely to result in the 

destruction or adverse modification of the designated essential habitat of 

such species… 

520 ILCS 10/11(b). 

The INAPA states:  

It shall be the public policy of each agency of State or local government to 
utilize its authority in furtherance of the purposes of this act, and to 
evaluate, through a process of consultation with the [Illinois] Department 
[of Natural Resources], whether the actions, including capital projects that 
are authorized, funded, or carried out by the agency of State or local 
government are likely to result in the destruction or adverse modification of 
any natural area that is registered under this Act or identified in the Illinois 
Natural Areas Inventory.   

525 ILCS 30/17. 
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16.  ILA argues that the language of the statute requires the Commission to consult 

with IDNR and that a consultation between RICL and IDNR is insufficient pursuant to 

case law (Motion, ¶10, 14, citing McHenry County Defenders, Inc. v. City of Harvard, 

384 Ill.App.3d 265 (2nd Dist. 2008) (hereinafter, “McHenry County”).  ILA does not, 

however, properly interpret the applicable cases and their applicability with respect to 

the facts and statutory provisions at issue here.  The law requires an agency to consult 

with IDNR when it “authorizes, funds or carries out” the project.  McHenry County, at 

270.  The Commission is not “funding” or “carrying out” the proposed project at issue 

here, and the Commission is not “authorizing” RICL’s proposed project, according to the 

case law. (Staff July 26 Response, ¶ 12.) 

17. In analyzing the term “authorized,” particularly as used in section 17 of the 

INAPA, the Illinois Appellate Court noted that the language of a statute should be given 

its plain and ordinary meaning.   Pierce Downer’s Heritage Alliance v. Village of 

Downers Grove, 302 Ill.App.3d 286, 297 (2nd Dist. 1998) (hereinafter, “Pierce 

Downer’s”).  The court determined that because of the legislature’s use of the word 

“planning” in the preface of Section 17, the broad dictionary definition of “authorize” was 

insufficient. Id. The word “planning” requires that the public agency or municipality had a 

role in forming the scheme of the program – actively participating in the action with a 

direct role in:  (1) planning, (2) designing, (3) funding, (4) constructing or (5) carrying out 

the action. Id. The court further determined that “[a] municipality's role in enforcing its 

zoning ordinances or in granting approval to a proposed amendment to a planned 

development on private property does not rise to this requisite level of active 

participation.” Id.  
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18. Staff explained in its Staff July 26 Response that the Commission’s review of a 

petition under Sections 8-406 and 8-503 of the Act does not rise to the level of 

“authorize” required by both Pierce Downer’s and McHenry County .  The Commission 

has no involvement in the planning, designing, funding, constructing or carrying out 

RICL’s proposed transmission line.  Further, the Commission had no involvement 

similar to that of the city in McHenry County, where the City of Harvard (“City”) was 

actively involved in the initial stages of planning the gravel mine at issue, which in turn 

affected the City’s original plans for the land.  The City was also involved in negotiations 

for the annexation agreement and rezoned the property to allow for the operation of the 

mine.  It was this type of active participation and influencing of the planning of the mine 

at early stages that met the more stringent definition of “authorization” set forth by the 

court in Pierce Downer’s.  See McHenry County, at 277.  Based on this distinction 

requiring active participation and influence in early planning stages, the Commission 

clearly did not “authorize” RICL’s project as described in the IESA and the INAPA, and 

thus cannot be compelled to consult with the IDNR.    

19. In addition, Staff is already considering the environmental impacts on proposed 

projects and any evidence parties have presented in the record.  As stated in Staff’s 

Response to ILA’s January 9th Amended Motion to Compel, Staff already routinely 

recognizes the protection of nature preserves, buffer areas and registered areas to 

avoid recommending any action that would adversely affect them. (Staff January 23 

Response, ¶ 4.)  In particular, Staff routinely inquires of the utility applicant during 

discovery regarding whether the utility has completed the Endangered Species 

Consultation Process with the IDNR as well as required under Chapter 17 of the Illinois 
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Administrative Code 1075, 520 ILCS 10/11 – IESA and 525 ILCS 30/17 – INAPA.  The 

IDNR may participate in any Commission proceeding as a party or by submitting 

comments.   

20. Finally, Staff does not represent the agency itself in this proceeding.  As the ALJ 

correctly points out in the September 17 Ruling, ILA blurs the line between the role of 

the Commission Staff witnesses and that of the Commission in contested proceedings 

such as this. (September 17 Ruling at 4.)  Staff is serving here as a party to the 

proceeding, not as advisors to the Commission, and must comply with ex parte 

restrictions. 83 Adm. Code. 200.710.  ILA has not provided sufficient clarification or 

support in its ILA October 1 Response to justify its position that Staff should apparently 

wear two hats in this contested litigation proceeding – that of Commission Trial Staff, a 

party to the case, and that on behalf of the Commission itself in consultations with the 

IDNR.  Even if the Commission were to delegate such a function, it is unclear how an 

IDNR consultative report would be admissible into the record through Commission Staff 

since it would presumably contain findings of the IDNR itself, not those of Staff whose 

duties and authority are derived in and from the Act.  To the extent that the Commission 

may decide to direct Staff to undertake such a consultative role, any resulting report 

should be put in the record as a stand-alone document on which administrative notice 

be taken and not subject to cross examination. 

21. Staff believes that imposing such an additional new obligation on Staff beyond its 

statutory obligations under the Act, however, would be unduly burdensome and contrary 

to the law. 
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WHEREFORE, for the foregoing reasons, Staff respectfully requests that the 

Commission deny ILA’s Renewed Motion to Compel for the reasons described above. 

    Respectfully submitted, 
 
 

___________________________ 
Staff Counsel 
Illinois Commerce Commission 
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