
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

VILLAGE OF EAST DUNDEE, ) 
a municipal corporation, ) 

) 
~ ) 

) 
COMMONWEALTH EDISON COMPANY. . ) 

) 

Case No. 13-0450 

Amended Complaint for Declarato1y Jndgment, Injunction and Damages 

The Village of East Dundee ("East Dundee"), through its attorney, Gardiner Koch Weisberg & 
Wrona, complains of the defendant, Commonwealth Edison Company ("ComEd''}, as follows: 

Introduction 

The Subject Property 

1. The Subject Property is within the municipal limits of the Village of East Dundee and is 
under the jurisdiction of Cook County, Illinois; the Subject Property is the only parcel of land 
located inside East Dundee that is also located in Cook County. The Subject Prope1ty is located 
at the northwest corner of Commonwealth Drive and Route 72. 

The Parties 

2. The Village of East Dundee is an Illinois municipal corporation, with offices at 120 
Barrington A venue, East Dundee, in Cook County, Illinois. 

3. East Dundee collaborated with and approved the proposed development of a wholesale 
· urance Auto Auction Inc. "IAA" to be located on the Subject Property. A 

copy of the Initial Site Plan for IAA is attached hereto and incorporated herein as Ex 1 it . 

4. ComEd is an Illinois corporation that delivers electricity and provides energy info1mation 
to the public. ComEd maintains a corporate office at 440 S. LaSalle Street, Chicago, in Cook 
County, Illinois. 

5. ComEd is also the owner of Commonwealth Drive, which is located in East Dundee, 
Illinois. 

6. Commonwealth Drive runs for approximately one-half mile, stretching from Higgins 
Road/ Route 72 and running north to Rock Road Drive. 
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Project History 

7. In May of 2011, East Dundee met with representatives of Adesa, Inc. about the planned 
development of a wholesale auto auction by !AA (an affiliated company of Adesa, Inc.) to be 
located on the Subject Property. 

8. IAA's intended use of the Subject Prope1iy was for the wholesale selling of a variety of 
used vehicles (approximately 15,000 - 25,000 cars to be auctioned per year), which would 
require a parking surface and the building of a building (approximately 5,000 square feet). 

9. Based on IAA's intended use of the Subject Property (as set forth above), the zoning of 
the site as "M-1-Limited Manufacturing District" is appropriate as a permitted use under 
Chapter 157.006 of East Dundee's Zoning Code. 

10. On December 17, 2012, !AA submitted to the IEPA a plan to ensure that IAA operations 
would not impact the groundwater. 

11. The IEP A expressed satisfaction with the design and construction plans it received from 
IAA regarding the proposed facility in East Dundee. 

12. In conjunction with IAA's plan for construction of the IAA facility, East Dundee enacted 
a transfer tax providing for IAA to collect and turn over to East Dundee, a vehicle title transfer 
fee often dollars per vehicle auctioned. 

IAA's Request to ComEd for an Easement 

13. By reason of the Subject Property's configuration and location, IAA required an 
easement over ComEd property to access the Subject Property. 

14. In May 2012, IAA requested a permit for a utility and roadway easement with ComEd. 

S. IM-fitemnequesti'orpermiriorthe--utility-and-roadway-easement-with-GomEcl--in~ ... a}I'-' ---
of 2012; for more than one year, ComEd failed to provide any response to the request for 
easement access. 

16. On May 22, 2013, East Dundee, through President Elect Lael Miller, filed an informal 
complaint with the Illinois Commerce Commission against ComEd for holding up a response for 
over twelve months. A true and accurate copy of the Complaint is attached hereto and 
incorporated herein as Exhibit B. 

17. Only after Mr. Miller's filing on behalf of East Dundee did ComEd respond to IAA's 
request for an easement. On June 18, 2013, ComEd denied IAA's request for an easement to 
utilize ComEd's property. 
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18. ComEd's alleged basis for denying IAA's request for an easement over Commonwealth 
Drive was not relevant to and was not related to any direct affect on ComEd's property resulting 
from the planned construction ofIAA's facility in East Dundee. 

19. ComEd failed to adequately examine or consider IAA's proposal for protection of 
groundwater already submitted to the IEP A. 

20. Moreover, the construction of IAA 's facility in East Dundee will not affect or impact any 
ComEd property including any issues related to groundwater, storm water, or soil. 

21. As a result of ComEd's wrongful denial of IAA's request for an easement, IAA would 
have to substantially increase its construction costs to provide other access to the site and causing 
undue and unnecessary delays in construction of the site, thus damaging East Dundee's tax 
revenues. 

Count I · Declaratory Judgment, Injunction, and Damages 

In and for Count I of this complaint, East Dundee complains of ComEd, as follows: 

22. East Dundee re-states and re-alleges the allegations in paragraphs 1 through 21 above as 
this paragraph 22. 

23. East Dundee seeks a declai·ation that ComEd is breaching its duty under 220 ILCS 5/2-
102 by failing to provide services equitably and efficiently because ComEd improperly denied 
IAA's permit request for a utility and roadway easement without any reference to or 
consideration of the plan IAA submitted to the IEP A. 

24. On information and belief, ComEd regularly and routinely allows the use of 
Commonwealth Drive by third parties by the granting of easements for a use other than 
transmission of electrical current. 

·s. On-i11f01matiorr.-and-belief,----there--are-euuently--at-least-tlrree-(Jj---easements--OtL--
Commonwealth Drive, said easements owned and maintained, with ComEd's permission by: 

(1) Northern Illinois Gas Company, doing business as Nicor Gas; 
(2) Ameritech Illinois, also known as Illinois Bell Telephone Company; and 
(3) AT&T, also known as SBC & Illinois Bell Telephone Company. 

A true and accurate copy of the above listed easements on Commonwealth Drive are attached 
hereto and incorporated herein as Exhibit C. 

26. By reason of the Subject Property's configuration and location, (1) ComEd's easement to 
IAA is necessaiy for an economical, efficient and feasible access to the Subject Property; (2) 
IAA's Proposed Site Plans provide for an easement over Commonwealth Drive to access the 
Subject Property; and (3) IAA's plan presented to the !EPA on December 17, 2012 adequately 
ensures that !AA operations will not impact groundwater, soil, storm water or waste water and 
will prevent any harmful environmental impact. 

27. In May 2012, IAA filed a permit request for a utility and roadway easement with ComEd. 
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28. ComEd should have granted the easement for IAA based on IAA's plans and IAA's 
submissions to the IEP A. 

29. ComEd has refused and continues to deny IAA's request for the easement without any 
reasonable basis in fact. 

30. By reason of the location of IAA's facility ,in East Dundee and the anticipated tax 
revenues to be received by East Dundee, East Dundee has an interest in need of protection. 

31. Therefore, a justiciable dispute exists between the parties. 

32. Because ComEd denied IAA 's easement request, IAA has not constrncted the auto 
auction on the Subject Property. 

33. The delay in constrnction of the IAA auto auction has caused East Dundee to suffer 
damages for lost revenue for the months it has been deprived of income and may result in a 
permanent loss if the IAA auto auction is not completed. 

34. East Dundee maintains that judgment is necessary that ComEd, at its cost, grant IAA 's 
permit request for a utility and roadway easement to permit IAA to safely and effectively 
construct, maintain and operate the auto auction on the Subject Property. 

35. East Dundee does not have an adequate remedy at law for ComEd's continued refusal to 
grant IAA's permit request for a utility and roadway easement with ComEd. A court of law 
cannot adequately calculate and reimburse East Dundee for damages resulting 
from ComEd's denial ofIAA's permit request for a utility and roadway easement. 

36. East Dundee will continue to suffer special, peculiar and irreparable damages should IAA 
be denied the permit request for a utility and roadway easement in that East Dundee will be 
deprived of income. 

r.--were11i:t\: grantedl:he easement it 1equested--from-€omEd,---E-ast-9undee-weuld-hai>"/e,__ __ _ 
earned annual gross income from East Dundee's vehicle title transfer fee of ten dollars per 
vehicle auctioned of between $150,000.00 and $250,000.00. 

38. ComEd's denial of IAA's permit request for a utility and roadway easement was not 
made in good faith because: 

A. ComEd did not respond to IAA's easement request for over one year; 
B. ComEd's purported reason to deny the easement was made without any credible 

evidence and without adequate examination or review of IAA's environmental 
impact plan submitted to the IEP A. 

C On information and belief, ComEd's denial of IAA's easement request was the 
result of political influence. 

WHEREFORE, East Dundee prays that this Court enter judgment on its behalf and 
against ComEd, as follows: 
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A. Make a binding declaration of law that ComEd, must grant IAA's request to 
permit a utility and roadway easement; 

B. Issue an order in the form of a mandatory injunction directing ComEd, at its cost, 
to comply with IAA's permit request for a utility and roadway easement; 

C. Award damages to East Dundee for all loss, damages, and injury resulting from 
ComEd's improper denial of IAA's permit request for a utility and roadway 
easement; 

D. Award punitive damages to East Dundee for ComEd's willful noncompliance; 
E. Award attorney's fees and costs to East Dundee; 
F. Award a civil penalty against ComEd for $500,000 for violation of 220 ILCS 5/2-

102 and each day's continuance thereof; and 
F. Grant East Dundee such further relief, as the Court deems just and equitable. 

Count II - Declaratory Judgment, Injunction, and Damages 

In and for Count II of this complaint, East Dundee complains of ComEd as follows: 

39. East Dundee re-states and re-alleges the allegations in paragraphs I through 38 above as 
this paragraph 3 9. 

40. East Dundee seeks a declaration that ComEd is breaching its duty of nondiscrimination 
under 220 ILCS 5/8-10 I by failing to provide services that is in all respects adequate, efficient, 
just and reasonable because ComEd improperly denied IAA's permit request for a utility and 
roadway easement. 

41. On information and belief, there are currently numerous easements on ComEd property, 
said easements owned and maintained, with ComEd's permission throughout the State of Illinois. 

42. ComEd already regularly and routinely allows the use of Commonwealth Drive in East 
Dundee by third parties by the granting of easements for a use other than transmission of 
electrical cmTent. 

WHEREFORE, East Dundee prays that this Com! enter judgment on its behalf and 
against ComEd, as follows: 

A. Make a binding declaration of law that ComEd, must grant IAA's request to 
permit a utility and roadway easement; 

B. Issue an order in the form of a mandatory injunction directing ComEd, at its cost, 
to comply with IAA' s permit request for a utility and roadway easement; 

C. Award damages to East Dundee for all loss, damages, and injury resulting from 
ComEd's improper denial of IAA's permit request for a utility and roadway 
easement; 

D. Award punitive damages to East Dundee for ComEd's willful noncompliance; 
E. A ward attorney's fees and costs to East Dundee; 
F. A ward a civil penalty against ComEd for $500,000 for violation of 220 ILCS 5/8-

101 and each day's continuance thereof; and 
G. Grant East Dundee such further relief, as the Court deems just and equitable. 
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Count III - Declaratory Judgment, Injunction, and Damages 

In and for Count III of this complaint, East Dundee complains of ComEd as follows: 

43. East Dundee re-states and re-alleges the allegations in paragraphs 1 through 42 above as 
this paragraph 43. 

44. East Dundee seeks a declaration that ComEd is breaching its duty not to prejudice or 
disadvantage under 220 ILCS 5/9-241 by failing to provide services that is free of umeasonable 
differences because ComEd improperly denied IAA' s permit request for a utility and roadway 
easement. 

45. On information and belief, ComEd liberally grants permission for third-party use of 
ComEd property other than transmission of electrical current by the granting of easements. 

46. On information and belief, there are cutTently numerous easements on ComEd property, 
said easements owned and maintained, with ComEd's permission throughout the State of Illinois. 

WHEREFORE, East Dundee prays that this Court enter judgment on its behalf and 
against ComEd, as follows: 

A. Make a binding declaration of law that ComEd, must grant IAA's request to 
permit a utility and roadway easement; 

B. ' Issue an order in the form of a mandatory injunction directing ComEd, at its cost, 
to comply with IAA's permit request for a utility and roadway easement; 

C. Award damages to East Dundee for all loss, damages, and injury resulting from 
ComEd's improper denial of IAA's permit request for a utility and roadway 
easement; 

D. Award punitive damages to East Dundee for ComEd's willful noncompliance; 
E. Award attorney's fees and costs to East Dundee; 
F. Award a civil penalty against ComEd for $500,000.00 for violation of220 ILCS 

5/9-241 and each day's continuance thereof; and 
--------f(}~.--·Grant-East-Bundee-sueh-further-relief,-as-the-G0urt-d00ms-just-and-equitaWe _____ _ 

Thomas G. Gardiner 
Haley M. Schneider 
Gardiner Koch Weisberg & Wrona 
53 W Jackson Blvd., Ste. 950 
Chicago, IL 60604 
(312) 362-0000 

TGardiner@Gkwwlaw.com 
Attorney No. 29637 

Respectfully submitted, 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

VILLAGE OF EAST DUNDEE, 
a municipal corporation, 

v. 

COMMONWEALTH EDISON COMPANY. 

STATE OF ILLINOIS 

COUNTY OF COOK 

) 
) 
) 

SS. 

) 
) 
) 
) 
) 
) 
) 

Case No. 13-0450 

Verification of Thomas G. Gardiner 

I, Thomas G. Gardiner, being duly first sworn and on oath state that I am an attorney 

representing the Village of East Dundee, a municipal corporation, and am competent to testify 

that I have read the Amended Complaint submitted to the Illinois Commerce Commission on 

October 8, 2013, that I am familiar with the facts set forth in the Amended Complaint, and 

those facts are true and correct to the best of my knowled 

Subscribed and sworn before me this 
~day of , 2013. 

"OFFICIAL SEAL" 
Karin Sandman .. 

Notary Public, State of llhno1s 
My commission Expires 5/4/2014 


