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: 
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COMMONWEALTH EDISON COMPANY’S  
VERIFIED OBJECTIONS TO THE PROCUREMENT PLAN  

OF THE ILLINOIS POWER AGENCY 

Commonwealth Edison Company (“ComEd”) submits these Verified Objections 

(“Objections”) to the “2014 Power Procurement Plan” (“Plan”) filed by the Illinois Power 

Agency (“IPA”) with the Illinois Commerce Commission (“Commission” or “ICC”) pursuant to 

Section 16-111.5(d)(2) of the Illinois Public Utilities Act (“PUA”) (220 ILCS 5/16-111.5(d)(2)).  

This Objection is verified by Mr. Ross C. Hemphill, Ph.D., who is competent to testify as to the 

facts he attests to.  For the convenience of the Commission and the parties a redlined version of 

the Plan reflecting ComEd’s comments is attached as Appendix A.  

ComEd commends the IPA for a well-drafted and thorough Draft Plan.  ComEd supports 

the Plan’s proposal to hold two energy procurement events to help account for municipal 

aggregation uncertainty, to procure standard wholesale product energy blocks as required by the 

PUA and to not conduct any procurement events for renewable energy credits (“RECs”) in 2014. 

ComEd’s objections focus primarily on energy efficiency and on providing clarification 

to certain aspects of the Plan in order to make it more consistent with the PUA and the Illinois 

Power Agency Act (20 ILCS 3855/1-1 et seq.) (“IPA Act”).  Regarding these issues, the 

Commission should exercise its review authority to ensure that the final, approved Plan is lawful 

and supported by evidence.   
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ComEd respectfully urges the ALJ and the Commission to establish a schedule shortly 

after the review of the Objections.  Because of the 90-day statutory deadline, establishing a 

schedule in a piecemeal fashion, or later in the process, makes planning more difficult for all.  In 

that regard, ComEd makes the following suggestions: the competently verified Objections and 

any affidavits submitted therewith be deemed pre-filed testimony, and that all parties be 

permitted to file two rounds of additional submissions, as the Commission has traditionally 

allowed.  ComEd recommends that responses to objections be due October 21, 2013, and replies 

to responses be due October 31, 2013, along with any related testimony or affidavits.  

I. ENERGY EFFICIENCY 

In evaluating incremental energy efficiency, the Plan seeks Commission guidance on 

what it considers to be several open issues.  In considering such guidance it is important to keep 

in mind that the goal is not to create from whole cloth an energy efficiency procurement process 

for the IPA.  Rather, the Illinois General Assembly has already created that process in Section 

16-111.5(B) of the PUA, wherein it set out in much detail the respective rights, obligations and 

powers of the IPA, the utilities, the Commission and other stakeholders.  A short review of those 

statutory provisions sheds much light on the issues the IPA identifies. 

Section 16-111.5(B) first sets out the responsibilities of the utilities.  That section 

provides that it is the utilities that are empowered to conduct the assessment of energy efficiency 

programs or measures that could be included in the procurement plan.  In conducting this 

assessment, it is the utilities’ responsibility to identify the specific energy efficiency programs or 

measures that would be offered to retail customers and to conduct a solicitation process for 

requesting proposals from third party vendors.  In conducting the solicitation process, the utilities 
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are to consider input from the IPA.  The utilities are then to provide the assessment and the 

documentation from the solicitation process to the IPA. 

The IPA is to then make its own determination as to which of the energy efficiency 

programs and measures are cost-effective and to then include such programs and measures in its 

procurement plan.  However, this determination is limited to those energy efficiency programs 

and measures “included in the annual solicitation process and assessment submitted pursuant to 

paragraph (3) of this subsection (a).”1  As mentioned above, the IPA is also empowered to 

provide input to the utilities for the annual solicitation process. 

The Commission’s role, as set out in Section 16-111.5(B), is to review those energy 

efficiency programs and measures that are set out in the procurement plan, and to approve those 

that the Commission determines fully capture the potential for all achievable cost-effective 

savings. 

With this statutory framework in mind, we turn to consideration of the issues raised by 

the IPA. 

A. The Plan’s Recommendations Concerning Feedback Mechanisms Are 
Unsupported by the Law and Should be Rejected 

The Plan identifies the first issue as “a lack of an adequate feedback loop in the 

development of programs for consideration for inclusion in the procurement plan to ensure the 

statutory goal of ‘fully capturing’ the potential for all achievable cost-effective savings, to the 

extent ‘practicable.’”2  This recommendation ignores the statutory framework described above.  

That framework clearly provides for the IPA, as well as all other interested stakeholders, to 

provide feedback to the utilities in the development of the annual solicitation process.  Moreover, 

                                                 
1 220 ILCS 5/16-111.5(B)(a)(4). 
2 Plan, pp. 80; 82. 
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nowhere within Section 16-111.5(B) is it stated that it is the goal of that section to fully capture 

the potential for all achievable cost-effective savings.  The only place that language appears in 

Section 16-111.5(B) is in reference to the review that the Commission is to conduct of the energy 

efficiencies measures included in the plan.  No role is given to the IPA to pursue some unstated 

statutory goal to capture all cost savings identified in the potential study.  Even the 

Commission’s role is limited to ensuring that the energy efficiency measures included in the plan 

capture all achievable cost savings. 

Second, the Plan recommends that the 2014 procurement proceeding serve as the forum 

for developing a “programmatic planning link” between the potential studies and the energy 

efficiency programs submitted to the IPA.  Once again, the IPA ignores the statutory framework 

described above.  That framework provides that the process used under Section 8-103 for the 

development of requests for proposals is to be the “programmatic planning link” between the 

potential studies and the programs submitted to the IPA, and not the IPA.  The Plan provides no 

support for its implication that that process is either not working or otherwise inconsistent with 

the law.  Moreover, neither the IPA Act nor the PUA establish or otherwise suggest that any 

other feedback loops or planning links are appropriate, needed, or allowed.  Accordingly, the 

Plan should be modified to delete this section. 

B. Expansion of DCEO Participation in Incremental Energy Efficiency 
Programs 

ComEd agrees that clarification regarding the role of the Illinois Department of 

Commerce and Economic Opportunity (“DCEO”) in incremental energy efficiency programs is 

warranted.  Although DCEO’s involvement in the EEPS is clearly spelled out in Section 8-103 of 

the PUA, the General Assembly included no parallel language in either the IPA Act or Section 

16-111.5B of the PUA, which govern the incremental energy efficiency programs subject to this 
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proceeding.  Traditional principles of statutory construction confirm that where the law does not 

establish a unique right, no unique right exists.  

When construing a statute, the court’s primary objective is to ascertain and give effect to 

the legislature’s intent.  People v. O'Brien, 197 Ill. 2d 88 (2001), citing  Boaden v. Department of 

Law Enforcement, 171 Ill. 2d 230, 237 (1996).  The language of a statute is the most reliable 

indicator of the legislature’s intent.  Unzicker v. Kraft Food Ingredients Corp., 203 Ill. 2d 64, 74 

(2002), In re Detention of Powell, 217 Ill. 2d, 123, 135 (2005). Where the language is clear and 

unambiguous, the court will apply the statute without resort to further aids of statutory 

construction, including legislative intent.  Davis v. Toshiba Mach. Co., 186 Ill. 2d 181 

(1999).  Courts should not insert words into legislative enactments when the statute otherwise 

presents a cogent and justifiable legislative scheme.  Hayes v. Mercy Hospital and Medical 

Center, 136 Ill. 2d 450 (1990), citing Hagan v. City of Rock Island 18 Ill. 2d 174, 179 

(1959).  When an act lists things to which it refers, the court may infer that any omissions were 

intended as exclusions.  Bank of Waukegan v. Kischer, 246 Ill. App. 3d 616, 620 (1993).    

Although the law provides DCEO with a unique role in 8-103 proceedings (e.g. “[t]he 

remaining 25% of those energy efficiency measures approved by the Commission shall be 

implemented by the Department of Commerce and Economic Opportunity, and must be designed 

in conjunction with the utility and the filing process,”) there is no similar provision that applies 

to this 16-111.5 proceeding. 

Rather, the law governing this proceeding establishes the following process: 

… a utility shall conduct an annual solicitation process for the purposes of 
requesting proposals from third-party vendors, the results of which shall be 
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provided to the Agency as part of the assessment, including documentation of all 
bids received.3 

… 

In the event the Commission approves the procurement of additional energy 
efficiency, it … shall direct the utility to undertake the procurement of such 
energy efficiency[.]4 

No language in this provision – nor any other provision of Illinois law – indicates or even 

suggests that DCEO should be treated differently than any other third party vendor in the 16-

111.5 procurement process.  In fact, that the General Assembly included express provisions 

regarding DCEO’s participation in 8-103 proceedings but was silent on the issue in 16-111.5 

fully confirms that it did not intend for DCEO to receive distinct treatment in this proceeding.     

Notwithstanding, while the law may not afford DCEO any unique treatment in the 

procurement process, nothing in the law forecloses DCEO from participating in IPA 

procurement events through the standard third party request for proposal (“RFP”) cited above.    

C. Prioritization and Consideration of Third-Party Bids for Duplicative 
Programs 

The Plan identifies two issues related to the topic of competition between incumbent 

utility programs and third party RFP programs. Specifically, the Plan notes that there is 

ambiguity as to (1) “what it means for a third-party bidder’s proposed program to be 

“competing” with or be “duplicative” of a utility program,” and (2) the “authority of the 

Commission to reject a third-party bidder’s program that is “competing” with or “duplicative” of 

a utility’s program but which otherwise passes the standard for cost-effectiveness.”5  

                                                 
3 220 ILCS 5/16-111.5B 
4 220 ILCS 5.16-111.5(B)(5) 
5 Plan, pp. 84-85 
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The IPA proposes to define “duplicative” as “a program that overlaps [with] an existing 

program in a manner in which greater market participation by vendors does not yield sufficient 

additional value to consumers.”6  It further proposes to define “competing” to mean such 

programs that are proposed in future years.  ComEd agrees with these definitions.  ComEd also 

agrees that a multi-factor inquiry would help ensure that such programs are evaluated under a 

consistent approach.  In addition to the five factors recommended by the IPA, ComEd 

recommends that the following additional factors also be taken into account: (6) the effect(s) on 

utility joint program coordination, and (7) impact on Section 8-103 EEPS portfolio performance.  

Furthermore, the Plan should clarify that if, in evaluating these factors, the utility identifies any 

of the factors as being a critical element of a third party proposal, the utility can and should 

exclude the proposal from its 16-111.5B proposal to the IPA. 

D. Contract Principles for Successful Bidders 

The Plan states that “parties should work collaboratively on contract principles for 

successful bidders, which may include pay-for-performance language and grant the utility 

“flexibility” to reward successful programs while minimizing resources spent on unsuccessful 

programs.”7  ComEd agrees that pay-for-performance language, which is consistent with 

ComEd’s current practice, should be a standardized contract term.  However, the rest of the 

proposal is vague as it is unclear what precisely the IPA is asking the Commission to do.  

Accordingly, ComEd neither supports nor objects to the remainder of the proposal at this time. 

                                                 
6 Plan, p. 84 
7 Plan, p. 20. 
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II. THE NEED FOR HEARINGS 

Under Section 16-111.5(d)(3) of the PUA, the Commission must make an initial 

determination of “whether a hearing is necessary” within 10 days of the filing of objections, or, 

in this case, by October 17, 2013.  In past procurement cases, the Commission has not held 

evidentiary hearings, and instead has been able to decide those cases without needing to resolve a 

genuine and material factual dispute.  That may be the case this year as well.  However, an 

evidentiary hearing is required if genuine factual issues must be resolved in order to rule on the 

Plan.  As such, ComEd does not waive any procedural rights at this time.  

III. MISCELLANEOUS ISSUES 

A. Technical Corrections 

In setting forth its “Action Plan,” the Plan recommends, in pertinent part, that the 

Commission “[a]pprove pro-rata curtailment of ComEd and Ameren’s Long-Term Power 

Purchase Agreements for renewable energy, subject to the updated March 2014 forecast.  This 

forecast will form the basis for pro-rata curtailment of long term renewable contracts assuming 

consensus is reached among the aforementioned parties.”8  Though it appears the 

“aforementioned parties” are intended to refer to each utility, the IPA, ICC Staff, the 

Procurement Administrator(s) and the Procurement Monitor, in the interests of clarity, ComEd 

recommends the Plan spell out who those parties are. 

ComEd additionally recommends a clarifying language to the Portfolio Rebalancing 

Section on page 93 to be consistent with page 14.  Specifically, ComEd recommends the 

following modification: 

                                                 
8 Plan, p. 14 (emphasis added). 
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Once again, the IPA proposes to use the utilities’ updated March 2014 forecasts 
for the purpose of determining whether to re-balance the portfolio, assuming 
consensus is reached among the utilities, the IPA, ICC Staff, the Procurement 
Administrator and the Procurement Monitor.  Otherwise, the July 2013 forecast 
will form the basis for curtailment. 

Any remaining miscellaneous typographical errors are corrected in the redlined version 

of the Plan provided with these Objections and ComEd recommends such changes be adopted. 

IV. CONCLUSION 

For the reasons stated herein, ComEd requests that the Commission approve the Plan as 

amended by only the revisions described herein. 

Dated: October 7, 2013 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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