
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

WRPV, XI SENECA CHICAGO, LLC  
d/b/a The Seneca 

v. 

COMMONWEALTH EDISON COMPANY 

Amended Petition and Complaint 

: 
: 
: 
: 
: 
: 
: 
: 

No. 13-0060 

COMMONWEALTH EDISON COMPANY’S REPLY  
IN SUPPORT OF ITS MOTION FOR JUDGMENT ON THE PLEADINGS 

PER THE AMENDED PETITION 

Commonwealth Edison Company (“ComEd”) hereby submits this Reply in support of its 

Motion for Judgment on the Pleadings Per the Amended Petition in accordance with the Illinois 

Commerce Commission’s (the “Commission”) Rules of Practice, 83 Ill. Admin. Code § 200.190, 

Section 2-615 of the Illinois Code of Civil Procedure, 735 ILCS 5/2-615, and the schedule 

established by the Administrative Law Judge (“ALJ”).  

In support of its Reply, ComEd states: 

I. INTRODUCTION 

On August 30, 2013 ComEd filed a Motion for Judgment on the Pleadings Per the 

Amended Petition (“Motion”).  Seneca’s Response to ComEd’s Motion (“Response”) was filed 

on September 20, 2013.1  Accepting all well-pled facts for purposes of the Motion, Seneca’s 

Amended Petition fails to state a cause of action upon which relief can be granted.  In its 

Response, Seneca fails to refute the substantive arguments raised in ComEd’s Motion.  Seneca 

                                                 
1 In its Response, Seneca states that “On or around August 1, 2013, the Commission denied ComEd’s 

[prior] motion for judgment on the pleadings.”  Response at 4.  This is a significant misstatement of the record.  At 
no point did the Commission deny or otherwise rule on ComEd’s Motion for Judgment on the Pleadings filed May 
14, 2013 (“Original Motion”).  Rather, the Commission granted Seneca’s Motion to Amend on August 1, 2013, 
which rendered ComEd’s Original Motion – which was directed to Seneca’s original Petition – moot. 
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misinterprets the plain language of ComEd’s Commission-approved tariffs, disregards the clearly 

stated terms and conditions contained in those tariffs, and ignores controlling law.  Due to these 

deficiencies, Seneca’s Response lacks merit and ComEd’s Motion for Judgment on the Pleadings 

Per the Amended Petition should be granted.   

II. ARGUMENT 

a. ComEd’s Tariffs do not Provide an Exception to the Prohibition Against 
Resale Based on Redistribution Practices 

Seneca acknowledges the distinction between resale and redistribution practices, 

admitting that “these two methods of providing electric service to residents are different,” yet 

continues to claim entitlement to resale based on redistribution.  Response at 6.  Seneca argues 

that the applicable ComEd tariff, which allows a limited exception to the general prohibition 

against redistribution or resale, “does not legally distinguish the continuous resale of electricity 

from the continuous redistribution of electricity for purposes of permitting a grandfathered 

exception of either.”  Response at 1-2.  To the contrary, ComEd’s Rider Resale clearly links the 

specific resale or redistribution practice for which an exception applies under Rider Resale to the 

uninterrupted existence of that same practice for the requisite time period.  Seneca’s arguments 

to the contrary are totally lacking in merit, ignore the language in ComEd’s tariffs, and must be 

rejected. 

A plain reading of the language of ComEd’s tariffs clearly refutes Seneca’s novel 

interpretation.  Not only do ComEd’s tariffs consistently distinguish resale from redistribution 

(see Motion at 9-10), but the language of Rider Resale creating the limited exception to the 

general prohibition states that resale or redistribution is allowed “provided such resale or 

redistribution is only in a building for which such resale or redistribution is an uninterrupted 

continuation of resale or redistribution practices … since prior to January 2, 1957.”  Rider 
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Resale, ILL. C.C. No. 10, Original Sheet No. 282 (emphasis added).  This language clearly 

distinguishes between redistribution and resale practices, and links qualification for an exception 

to the continuous existence of the specific practice for which that exception is asserted.  The 

word “such” is being used as an adjective to limit and describe the specific practice for which an 

exception is allowed.  The language does not indicate that both practices (resale or redistribution) 

are allowed if either practice was continuously engaged in for the required time period.  Rather, 

the applicable language clearly indicates that a specific practice is allowed (“such resale or 

redistribution”) if that specific practice (again repeating “such resale or redistribution”) is an 

uninterrupted continuation of the resale or redistribution practice. 

In Illinois, it is well-established that although a utility tariff is not a legislative enactment, 

“its interpretation is governed by the rules of statutory construction.”  Adams v. N. Ill. Gas. Co., 

211 Ill. 2d 32, 64 (2004).  When interpreting a statute, or, as in the instant case, a tariff, the intent 

of the statute must be determined by first looking to “the plain and ordinary meaning of the 

statute.”  Metropolitan Life Ins. Co. v. Washburn, 112 Ill. 2d 486, 492 (1986); North Shore Gas 

Co., Dcket No. 10-0564, 2011 Ill. PUC LEXIS 200, at *71 (May 24, 2011).  In State Farm Mut. 

Auto. Ins. Co. v. Enter. Leasing Co. of Chicago, 386 Ill. App. 3d 945 (1st Dist. 2008), the Illinois 

Appellate Court addressed use of the adjective “such” in statutory language regarding insurance 

and concluded that use of the adjective “such” described and limited the vehicles to be covered:  

Subsection 7-317(b)(1) requires a description of the covered vehicle, i.e., the 
owned vehicle (625 ILCS 5/7-317(b)(1) (West 2002)), and subsection 7-317(b)(2) 
refers to persons "using or responsible for the use of such motor vehicle or 
vehicles" with the owner's permission (emphasis added) (625 ILCS 5/7-317(b)(2) 
(West 2002)). The word "such" is being used as an adjective to describe the type 
of motor vehicle. When read in context with subsection (b)(1), it is clear that this 
subsection is not referring to all vehicles; rather, it is referencing the vehicle or 
vehicles intended to be covered, as required in subsection (b)(1). 
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Id. at 952.  Similarly, ComEd’s Rider Resale refers to the resale or redistribution practices to 

which Rider Resale applies, and then uses language expressing the requirement that “such resale 

or redistribution is only in a building for which such resale or redistribution is an uninterrupted 

continuation of resale or redistribution practices ….”  Rider Resale, Original Sheet No. 282 

(emphasis added).  When read in context, it is clear that the reference in Rider Resale to the 

practice exempt from the prohibition (i.e., “such resale or redistribution”) is not referring to an 

elective choice by the retail customer as argued by Seneca; rather, it is referencing the same 

continuous practice used to qualify for the limited grandfather exception (i.e., the second “such 

resale or redistribution”). 

Further, ComEd’s interpretation of its tariff is supported by the fact that Illinois courts 

have treated resale and redistribution practices as separate and distinct practices, and have upheld 

the imposition of restrictions on both practices for separate and unique reasons.  As ComEd 

demonstrated in its Motion, the development of the prohibition and exception for redistribution 

was separate and distinct from the prohibition and exemption for resale.  See Motion at 10; 

quoting Chicago Housing Authority v. Illinois Commerce Comm’n, 20 Ill. 2d 37 (1960).  In 

Chicago Housing Authority, the Illinois Supreme Court also discussed the potentially adverse 

and discriminatory impact that both resale and redistribution could have on ComEd’s rates and 

ratepayers.  Notably, these practices offered different concerns.  The Illinois Supreme Court 

stated: 

Prohibition of resale prevents property owners from making a ‘middle man’ profit 
on the sale of electricity.  When electricity is redistributed without profit, this 
undesirable characteristic of a resale is, of course, not present.  But redistribution 
involves the possibility that tenants in large apartment or office buildings may 
obtain electricity at a lower unit cost than persons living in single-family homes 
or tenants in small buildings, and the possibility that some tenants may pay for 
less electricity than they use, while others pay more. 
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Id. at 44.  Thus, while the Illinois Supreme Court found that prohibitions on both the resale of 

electricity and the redistribution of electricity were proper, those conclusions were based on 

separate and distinct concerns and dangers to end users that each prohibition was designed to 

address.  Seneca’s reading of ComEd’s tariffs, which would permit the interchangeable use of 

resale and redistribution, would render these distinctions meaningless. 

Seneca claims, without reference to Illinois law, Commission practice, or tariff language, 

that “had a landlord continuously resold electricity to its residents sufficient to meet the 

exemption, and then wished to simply begin redistributing the electricity without measuring 

consumption or collecting payment from residents, surely this would reasonably satisfy the 

tariff’s intent of ‘an uninterrupted continuation of resale or redistribution practices.’”  Response 

at 6.  Seneca offers this conclusion as justification for its request to allow resale based on prior 

continuous redistribution, which is not allowed by ComEd’s tariffs.  First, the scenario proffered 

by Seneca is not present in the instant case – Seneca is not claiming it is entitled to redistribution 

based on having engaged in continuous resale.  Second, what Seneca appears to argue by its 

reverse scenario is that resale somehow includes or also constitutes redistribution.  ComEd 

disagrees with that assertion, but regardless of the merits of that assertion it is clear that the 

opposite result – and the one relevant here – would never be true.  Resale requires “the 

furnishing of electric power and energy by a retail customer to third persons in exchange for 

monetary compensation that is individually computed and separately stated by such retail 

customer for each such third person,” and also requires the electric power and energy so 

furnished to third persons to be “separately metered.”  Rider Resale, Original Sheet No. 282 

(emphasis added).  The actions alleged to constitute redistribution here can never constitute 

“resale” because the requisite furnishing of electric power and energy in exchange for monetary 
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compensation that was individually computed and separately stated based on separate metering 

does not exist.  Finally, Seneca’s argument ignores the separate problems sought to be remedied 

by the separate prohibitions on resale and redistribution, and the Illinois Supreme Court’s 

approval of those separate prohibitions based on separate and distinct reasoning in Chicago 

Housing Authority v. Illinois Commerce Comm’n, 20 Ill. 2d 37 (1960), as discussed above.  

For the foregoing reasons, Seneca’s argument that it is entitled to a resale exception 

based on the alleged prior continuous practice of redistribution must be rejected and ComEd is 

entitled to judgment on the pleadings. 

b. Seneca Has Not Been Continuously Engaged in Redistribution Practices 
Since Prior to 1957 Under the Fact Alleged in the Petition. 

In its Motion, ComEd explained that – based on the facts pled in the Amended Petition – 

Seneca has not been engaged in continuous redistribution practices since prior to 1957 as 

mandated by ComEd’s tariffs.  See Motion at 5-7.  As discussed in the Motion, ComEd’s 

General Terms and Conditions specifically exclude a “multiple-unit building normally 

considered to be a temporary domicile, such as a motel.”  General Terms and Conditions, ILL. 

C.C. No. 10, Original Sheet No. 145.  In its Amended Petition, Seneca alleged that “while 

operating as a hotel, roughly 30% of the units were rented out to long term customers.”  

Amended Petition at 3.  Accepting this allegation as true, the only conclusion to be drawn is that 

the Seneca operated as a hotel, with 70% of its customers not falling within the undefined 

category of “long term customers.”2  As a result, the property at issue fell within the clearly 

defined exclusion from resale or redistribution per ComEd’s General Terms and Conditions at 

one or more times since 1957, and cannot be found to have continuously been engaged in 

                                                 
2 ComEd reserves the right to challenge at a later date Seneca’s allegation that 30% of its units were rented 

out to long-term customers. 
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redistribution since 1957.  Thus, Seneca does not qualify for a current exception under Rider 

Resale. 

Seneca’s only response to this argument is a reiteration of its unsupported argument that 

“the Seneca meets the requirements for continuous redistribution on its face” and reliance on an 

allegation that “the Seneca and its predecessor entities have continuously ‘redistributed’ electric 

power at the Property on a continuous basis.”  Response at 5.  Seneca’s claims are conclusory – 

its Amended Petition fails to plead any facts that would support its conclusory allegation that it 

has been engaged in continuous redistribution as defined by ComEd’s tariffs.  Illinois law clearly 

prohibits a claimant from relying on mere conclusions.  Gore v. Indiana Ins. Co., 376 Ill. App. 

3d 282, 285 (1st Dist. 2007).  The mere act of concluding that “upon information and belief, the 

Seneca has been continuously redistributing electric power since the Property’s inception in 

1929” is insufficient to defeat ComEd’s Motion for Judgment on the Pleadings.  See Amended 

Petition at 2.  As explained in the Motion, while the Commission must take all well-pled facts as 

true and construe the evidence strictly against the movant, it must also disregard all conclusory 

allegations. Parkway Bank & Trust Co. v. Meseljevic, 406 Ill. App. 3d 435, 442 (1st Dist. 2010); 

Motion at 4. 

Seneca has set forth facts that place it squarely within the exclusions from resale or 

redistribution per ComEd’s General Terms and Conditions.  For example, Seneca alleges that 

“roughly 30% of the units were rented out to long term customers.”  See Amended Petition at 3.  

This claim fails to set forth any factual basis upon which Seneca can argue that long term hotel 

customers who amount at most to 30% of a hotel’s guests render a hotel something other than a 

building “normally considered to be a temporary domicile.”  See General Terms and Conditions, 

Original Sheet No. 145.  Nothing in Seneca’s response undermines these facts.  Seneca does not, 

and cannot, point to anything that contradicts or challenges the facts relied upon for ComEd’s 
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argument.  Notably, in its attempt to escape the facts Seneca itself alleged, Seneca alleges new 

facts that were not properly pled in its Petition.  See Response at 5 (“In fact, there were times 

when the property exclusively served as a multi-family residential complex, and not a hotel”).  

Even accepting as true the allegations pled in its Response, Seneca has negated any possibility 

that it has been engaged in “an uninterrupted continuation of … redistribution practices” since 

prior to 1957 as required by ComEd’s tariffs.  See Rider Resale, Original Sheet No. 282.  As a 

result, Seneca has failed to plead a case for which relief can be granted, and ComEd is entitled to 

judgment on the pleadings on this basis as well. 

III. CONCLUSION 

ComEd’s Motion demonstrated that Seneca’s Petition fails to present a legally 

sustainable claim and that ComEd is entitled to judgment on the pleadings.  For all the reasons 

discussed above, Seneca’s Response fails to refute or otherwise present valid challenges to the 

bases for relief stated in the Motion.  Therefore, the Commission should grant judgment in favor 

of ComEd pursuant to 735 ILCS 5/2-615. 
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Dated:  October 4, 2013. 
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