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M E M O R A N D U M________________________________________________ 
 
TO: The Commission 
 
FROM: Larry Jones, Administrative Law Judge 
 
DATE: September 19, 2013 
 
SUBJECT: Illinois Commerce Commission 
  On Its Own Motion 
 
 Phase 2 of the initial approvals for FutureGen Industrial 

Alliance, Inc. (“FutureGen”) 
 
RELIEF SOUGHT: Motion to Preserve Confidential Designation of Certain 

Documents (“Motion”) filed by FutureGen on September 13, 
2013. 

 
RECOMMENDATION:  That the Commission reopen the proceeding, on its own 

motion, in order to consider the Motion filed by FutureGen. 
 
 

The Commission’s “Phase 2” Order in Docket No. 13-0034 was entered on June 
26, 2013.  The matter is currently on appeal before the Appellate Court, First District. 

 
On page 19 of its Order, the Commission stated in part: 
 
… the Commission believes that the interests of transparency compel the 
disclosure of the benchmark and underlying methodology. However, the 
Commission also understands that there may be particular pieces of 
information contained in the benchmark’s analytical methodology that 
warrant the protection of confidentiality. Thus, FutureGen, and the parties 
to this proceeding who have signed the Protective Order, shall have 14 
days from the date of the signing of the Sourcing Agreement to request of 
the Commission that certain material contained in the benchmark and 
underlying methodology that is of a confidential and proprietary nature 
continue to be protected from public release. 
 
The Sourcing Agreement was signed on or about August 22, 2013. 
 
On September 13, 2013, FutureGen filed the above-referenced Motion in which it 

seeks to preserve the confidential designation of certain information in the “benchmark 
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materials.”  FutureGen asserts that the information includes financial and technical data 
regarding the project, the disclosure of which could adversely impact its ability to secure 
competitive bids. 

 
The documents containing the information characterized as confidential are 

identified as Exhibits 1, 2 and 3 to the Motion.  A review of these documents indicates that 
the “public” versions are simply placeholders.  The “confidential” versions are actually 
redacted versions which do not identify the redacted content.  In view thereof, a ruling was 
issued on September 17, 2013 giving FutureGen seven days to file an amended motion.   

 
  Section 200.900 of the Commission’s Rules of Practice provides, in part, “After 

issuance of an order by the Commission, the Commission may, on its own motion, reopen 
any proceeding when it has reason to believe that conditions of fact or law have so 
changed as to require, or that the public interest requires, such reopening.” 

 
It is my recommendation that the proceeding be reopened by the Commission, on 

its own motion, solely for the purpose of allowing the Motion to be considered. Doing so 
will allow other parties and Staff to respond to the Motion and will allow the Commission to 
determine whether the Motion should be granted.      
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