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M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: D. Ethan Kimbrel, Administrative Law Judge 
 
DATE: September 11, 2013 
 
SUBJECT: Apple Canyon Utility Company 
 
 Proposed general increase in water rates. 

(Tariffs filed October 14, 2009) 
 
Lake Wildwood Utilities Corporation 
 
Proposed general increase in water rates. (Tariffs filed 
October 14, 2009) 

 
 Proposed General Increase in Water Rates.   
 
RECOMMENDATION: Entered attached Order on Remand. 
 

I. Background 

Pursuant to Section 10-201(e)(vi) of the Act, the Commission must issue an 
order in a remand proceeding within six months after issuance of the court’s mandate.  
220 ILCS 5/9-201(e)(iv).  On May 3, 2013, the Appellate Court issued its Mandate to the 
Commission for further proceedings consistent with its Opinion.  The Commission 
received and posted the Mandate on June 3, 2013.  The Appellate Court held that: 

… Although the Commission may consider the public comments in 
assessing the public's understanding and acceptance of the proposed rate 
increases, it may not consider them as evidence in support of any 
contested factual issue.  

* * * * 

For the foregoing reasons, we reverse the Commission's order 
granting the Commission staff's motion to strike from the Associations' 
brief references to the comments made by members of the public during 
the public forums and on the Commission's website.  We remand the 
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matter to the Commission and direct the Commission to: (1) allow the 
parties to cite those public comments in their briefs and to make 
appropriate arguments based on those comments; (2) consider the 
substance of the public comments and the parties' arguments regarding 
the comments in a manner consistent with this Opinion when deciding the 
case; and (3) include transcripts of the public comments in the 
Commission's administrative record and, if necessary, the record on 
appeal.  We affirm the Commission's decision in all other respects.   

Apple Canyon Lake Property Owners’ Association v. Illinois Commerce Commission,  
368 Ill. Dec. 888, 905, 913, 985 N.E.2d 695 (3rd Dist. 2013).   

On June 26, 2013, an initial status hearing on remand was held at the 
Commission.  Pursuant to the March 5, 2013 Opinion of the Illinois Appellate Court, the 
ALJ held that his June 25, 2010 ruling that granted Staff's Motion to Strike portions of 
the Home Owners' Initial Brief was vacated.  Further, the ALJ granted Staff and the 
Utilities leave to file responsive briefs.  The Utilities filed their Supplemental Reply Brief 
After Remand on July 26, 2013.  No additional briefs or filings were made by the parties. 
On August 23, 2013, the record on remand was marked “Heard and Taken”.   

The ALJ issued his Proposed Order on August 26, 2013 and set the schedule for 
the filing of Briefs on Exceptions and Reply Briefs on Exceptions.  No Exceptions were 
filed.   

II. Home Owners’ Position 

The Home Owners stated in Section III. A. and B. of their Initial Hearings Brief  
that pursuant to 220 ILCS 5/8-306(n) that ratepayers’ comments on the Commission 
website as well as at the public forums must be reviewed by both the ALJ and the 
Commissioners as they consider a final order.  The section of the Brief that was initially 
struck made reference to five comments made on the Commission’s E-docket system 
and seven comments made at the public forums.  The Home Owners argued that when 
the ratepayers’ comments are considered the only conclusion can be that the increases 
proposed by both utilities must be rejected.   

The Home Owners also noted in Section VI. A. 4. of their Initial Hearings Brief  
that continuing billing errors and residents receiving no bills at all raise questions as to 
the benefits of a new billing system for the Companies’ ratepayers.  The section of the 
Brief that was initially struck referenced four public comments made by ratepayers who 
commented about not receiving bills.   

III. The Utilities’ Position 

 In their Supplemental Reply Brief After Remand, the Utilities argue that the 
stricken statements do not provide a sufficient basis for disallowing any of the costs 
actually incurred by the Companies that Commission Staff scrutinized and 
recommended be included in the revenue requirements approved in the Commission’s 
final order in this case.  The Utilities maintain that the excerpts from the public 
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statements in the Home Owners’ Initial Hearings Brief only duplicate objections 
contained in the customer testimony that the ALJ and Commission reviewed when 
developing the final order in this case.  The Utilities surmise that the stricken statements 
provide no new or additional information that would overcome the evidence supporting 
the revenue requirement needed to provide adequate public utility service.   

IV. Analysis and Conclusion 

In addition to re-examining the 27 public comments posted in Docket No. 09-
0548 and the 46 public comments posted in Docket No. 09-0549 on the Commission’s 
e-docket electronic filing system as well as the 17 individual public comments made at 
the February 24, 2010 public forum in docket no. 09-0549 and the 19 individual public 
comments made at the March 2, 2010 public forum in docket no. 09-0548, the ALJ 
revisited the comments struck from the Home Owners’ Initial Hearings Brief in light of 
the arguments made therein.  The ALJ considered these comments in reaching his 
decision in this Order on Remand to the extent permitted by law, but affirms the rates 
that recover the revenue requirements set forth in the schedules attached to the 
Commission’s final Order entered on September 9, 2010.  Further, the Order on 
Remand finds that the stricken comments mirror the objections found in the testimony 
provided by the Home Owners during the evidentiary hearing.  The stricken comments 
as well as the comments provided in the public forums and on the e-Docket system 
express vehement opposition to the proposed rate increases but do not overcome the 
evidence supporting the Commission’s final Order.     

For the reasons above, the ALJ recommends that the Commission enter the 
attached Order on Remand.   
 
 
DK:fs 
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