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Commonwealth Edison Company (“ComEd”) files with the Illinois Commerce 

Commission (“Commission”) this Verified Amended Motion to Stay and Supplemental 

Response (“Supplemental Response”) to the Administrative Law Judge’s (“ALJ”) September 20, 

2013 Ruling.  In support of its Supplemental Response, ComEd states:  

1. On August 11, 2011, Mr. Davis (or “Complainant”) filed a complaint (the 

“Complaint”) with the Commission seeking damages related to three alleged power interruptions 

that occurred on or about May 22, 2011, July 1, 2011, and July 11, 2011.  On September 12, 

2013, ComEd filed a Motion to Stay this proceeding, pending final appellate resolution of ICC 

Docket No. 11-0588 (“11-0588”), which will dispositively determine whether Complainant is 

eligible to bring claims for damages flowing from the July 11 interruption alleged in his 

Complaint.1  On September 20, 2013, the ALJ directed ComEd to “supplement its motion [for 

stay] with information about the current status of docket 11-0588 and the effect of any current 

                                                 
1 Although ComEd’s Motion for Stay requests a stay of the entire case, ComEd is concurrently filing a 

Motion for Leave to Amend its Motion to Stay (“Motion to Amend”) and a Verified Motion to Dismiss in Part 
(“Motion to Dismiss”).  The Motion to Amend requests a partial stay, limited solely to Complainant’s third claim 
regarding the July 11 event, while the Motion to Dismiss seeks dismissal of Complainant’s first and second claims. 



status in that matter upon the instant docket,” and further directed ComEd to “set forth the legal 

requisites for a stay order and how they apply here.”2  ComEd addresses these points below.   

2. Additionally, as set forth in ComEd’s Motion to Amend, ComEd hereby amends 

its Motion to Stay as set forth herein.   

FACTUAL AND PROCEDURAL BACKGROUND 

3. During the summer of 2011, a series of powerful storm systems ravaged the 

Midwest, causing immense damage to ComEd’s distribution system, which in turn caused 

numerous service interruptions across large portions of ComEd’s service territory.3  Generally 

speaking, the law and tariffs provide that ComEd cannot be liable for weather-related service 

interruptions.4  However, a very narrow exception to this rule exists under Section 16-125(e) of 

the Public Utilities Act (the “Act”).  That provision provides that certain customers may file 

claims for damages when more than 30,000 customers of an electric utility are subjected to a 

continuous power interruption of four hours or more, unless the interruption was caused by 

damage due to one of four causes, such as “unpreventable weather conditions.”5  In the event the 

Commission determines that a 16-125(e) triggering interruption has occurred and the utility 

appeals, the law understandably requires an automatic stay of all applicable claims (which have 

the potential to number in the tens of thousands) until a final appellate determination has been 

made.  Any other treatment of claims would result in the unintended and disastrous consequence 

                                                 
2 Notice of Administrative Law Judge Ruling (September 20, 2013).   
3 See ComEd Verified Petition, Docket No. 11-0588 (August 18, 2011). 
4 See Sheffler v. Commonwealth Edison Co. 2011 IL 110166 (June 16, 2011); Illinois Bell Switching Station 

Litigation, 161 Ill. 2d 233, 242 (1994); ILL. C. C. No. 10, 2nd Rev. Sheet No. 152 (providing that the retail customer 
is responsible for protecting its electrical equipment from unavoidable service interruptions that may occur in the 
provision of electrical service); ILL. C. C. No. 10, 2nd Rev. Sheet No. 203 (barring recovery for all weather-related 
interruptions). 

5  220 ILCS 5/16-125(e).  The statute sets forth three additional exceptions, none of which are relevant 
here. 



of opening the Commission’s doors to potentially thousands of claimants before it has been 

determined whether they have standing to bring such claims.  

4. On August 18, 2011, ComEd filed a Verified Petition (“Petition”) with the 

Commission, requesting that it grant ComEd a waiver of liability for damages resulting from 

service interruptions caused by six storm systems that struck ComEd’s service territory.  The 

Petition, which initiated 11-0588, included the severe weather events that occurred on July 1, 

2011 and July 11, 2011 – two of the three dates Complainant alleges he suffered damages.  On 

June 5, 2013, the Commission entered its final Order in 11-0588.  Therein, the Commission 

granted ComEd full waivers of liability for all but the July 11, 2011 derecho.  Because (1) the 

Petition did not address any weather events occurring on May 22, 2011, and (2) ComEd was 

granted a full waiver of liability for the July 1, 2011 storm system, adjudication of these claims is 

not dependent on the 11-0588 appeal and they need not be stayed.   

5. For the July 11 derecho, however, the Commission determined that 34,559 

customers “experienced a simultaneous four-hour interruption of service during the July 11, 

2011 storm system, and those customers alone are entitled to bring claims for damages under 

Section 16-125(e).”6  ComEd’s records, which have been submitted to the Commission’s 

Consumer Services Division,7 establish Complainant is one of the 34,559 customers who may be 

entitled to bring a claim for the July 11 derecho.  However, ComEd has appealed the 

Commission’s Order in 11-0588, on grounds that the Commission misinterpreted the plain and 

unambiguous language of Section 16-125(e), and that the Commission’s finding that 34,559 

                                                 
6  ICC Docket No. 11-0588, final Order at 32.  The Order makes no presumption about the outcome of any 

particular request. 
7 See ComEd Report of Compliance, Docket No. 11-0588 (August 8, 2013). 



customer outages on July 11, including Mr. Davis’, were somehow preventable.8  That appeal is 

currently pending; thus, the law requires his third claim be automatically stayed.  Moreover, the 

eligibility of 34,559 customers to bring claims – including Mr. Davis – will remain in question 

until the appeal has concluded.  

PROCEDURAL EFFECT OF THE 11-0588 APPEAL  
 

6. According to the Illinois Supreme Court, a notice of appeal is not per se an 

application of stay within the meaning of the Illinois Supreme Court’s rules.  Steinbrecher v. 

Steinbrecher, 197 Ill. 2d 514, 528 (2001).  Typically, a notice of appeal is “a procedural device 

filed with the trial court, that when timely filed vests jurisdiction in the appellate court in order to 

permit review of the judgment such that it may be affirmed, reversed, or modified.  Id.  However, 

an appeal may operate as a stay if set forth in statute or rules of practice.  Id; People v. Cooper 

(In re Tekela), 202 Ill. 2d 282, 288 (2002). 

The Law Requires that the Appeal of a 16-125(e)  
Waiver Docket Operates as an Automatic Stay of this Docket 

  
7. There is no stay in place in 11-0588 nor is there any need for one.9  Because the 

law expressly requires that the appeal of a 16-125(e) waiver docket (e.g. 11-0588) operates as an 

automatic stay of related claims and complaints pending full disposition of the appeal.  In 

particular, Section 411.220(c) of the Commission’s Rules of Practice (“Rules”) provides, in 

pertinent part: 

Informal and formal complaints pursuant to the Commission’s Rules of 
Practice (83 Ill. Adm. Code 200) brought by affected customers and units 

                                                 
8 See, e.g. ComEd Verified Application for Rehearing, Docket No. 11-0588 (June 19, 2013). 
9 Specifically, the Notice of Administrative Law Judge Ruling (September 20, 2013) asks about “the effect 

of any lack of a stay order in [11-0588] upon the instant docket.”  The lack of stay order in 11-0588 has no effect on 
the instant proceeding because the law mandates the appeal of that docket automatically stay the instant proceeding. 



of local government shall be stayed pending disposition of this 
proceeding and appeals thereof…  

83 Ill. Admin. Code §411.220(c) (emphasis added). 

8. The Rules further provide: 

Until such time as the Commission finds that a utility is entitled to a 
waiver of liability under Section 16-125(e) or (f) of this Act and this 
finding is not appealed or upheld on appeal, the utility will stay all 
pending claims subject to the application for waiver. 

9. And, ComEd’s Commission-approved 16-125(e) Claims Procedure confirms that 

16-125(e) claims be stayed pending the appellate of a waiver docket: 

Until such time as the Commission finds that the Company is entitled to a 
waiver of liability under Section 16-125(e)…and this finding or 
determination is not appealed or is upheld on appeal, the Company 
will, in accordance with 83 Illinois Admin. Code Section 411.230(a)(4), 
stay all pending claims subject to the application for a waiver or a 
determination of no liability. 

* * * 

Moreover, also in accordance with 83 Illinois Admin. Code 411.230(a)(4), 
upon a determination by the Commission that the Company is not entitled 
to a waiver of liability under Section 16-125(e)…which determination is 
not appealed or is upheld on appeal, the Company will lift any stay 
applicable to the request for a waiver or a determination of no liability and 
notify…customers, if any, whose administrative claims were either 
previously denied or stayed by the Company on the grounds that the 
Company believed it was entitled to a waiver of liability or a 
determination of no liability.  The Company will then proceed to a 
determination of the claims on the merits. 10 

10. By stating that “complaints … brought by affected customers … shall be stayed 

pending disposition of [the waiver] proceeding and appeals thereof,” the regulations require no 

                                                 
10 On April 12, 1999, the ICC approved ComEd’s proposed administrative procedure required by 

Administrative Code Section 411.230(a) (“the Claims Procedure”).  Commonwealth Edison Co., Petition No. 99-
0022, 1999 WL 33914664 (ICC Apr. 12, 1999).   



additional showing beyond Section 411.220(c)’s requirement that a customer be “affected” by 

the waiver docket in order for a stay to be granted. 

11. On its face, Mr. Davis’ Complaint establishes that he was a customer “affected” 

by one of the weather events subject to the 11-0588 waiver docket.  Specifically, he alleges that 

he “lost power” on July 11, 2011.  ComEd’s records also confirm that Mr. Davis was one of the 

34,559 customers the Commission determined was subjected to a qualifying interruption that 

may (pending appeal) entitle him to move forward with his claim for damages pursuant to 16-

125(e).  No language in the regulations, applicable statutes, nor the Commission-approved 

Claims Procedure suggests that ComEd need make any additional showing in order to stay 

Complainant’s third claim pending the conclusion of 11-0588. 

12. The law’s automatic stay requirement makes sense.  If ComEd succeeds on 

appeal, Mr. Davis’ July 11, 2011 claim will be affirmatively barred, rendering any litigation prior 

to the appellate decision needless, duplicative, and wasteful.  The unambiguous stay requirement 

set forth in the Commission’s Rules and ComEd’s Commission-approved Claims Procedure 

prevents all parties – Complainants, Respondents, and the Commission – from precisely that 

result: wasting time and money on duplicative and unnecessary litigation.   

13. Because the law does not require ComEd to make any additional showings in 

order to receive a stay of the instant proceeding, the Commission need not evaluate whether 

traditional requisites of a stay are present and the inquiry must end.  Notwithstanding, a review 

of the traditional standards governing whether to grant a stay demonstrate that a stay is warranted 

here. 

TRADITIONAL COMMON LAW PRINCIPLES  
ALSO WARRANT A STAY OF THE COMPLAINT 

 



14. In Illinois, a court considers a number of factors when deciding whether to issue a 

stay, including: the orderly administration of justice, judicial economy, comity, prevention of 

multiplicity, and vexation and harassment.  See J.S.A. v. M.H., 384 Ill. App. 3d 998, 1005, 893 

(2008), citing Vasa North Atlantic Insurance Co. v. Selcke, 261 Ill. App. 3d 626, 628 (1994); 

Jam Productions, Ltd. V. Dominick’s Finer Foods, Inc., 120 Ill. App. 3d 8 (1983).  Where 

several actions are pending which involve substantially the same subject matter, a court may stay 

the proceedings in one matter and see whether the disposition of one action may settle the other.  

Vasa v. Selcke at 628-29.  A court may also consider factors such as the orderly administration of 

justice and judicial economy in determining whether to stay proceedings.  First National Bank of 

Hoffman Estates v. Fabbrini, First District, October 14, 1993, No. 1-93-1336.11 

15. Granting a stay in the instant proceeding is consistent with all of these factors.  

Denying the stay would run the risk of both ComEd and Complainant being forced to engage in 

duplicative litigation depending on the outcome of the appeal.  Worse, it could place 

Complainant in the undesirable position of receiving an unlawful damages award, or place 

ComEd in the undesirable position of not being able to recover an award later determined 

unlawful.   

16. More importantly, however, this proceeding bears high precedential value as this 

is the first 2011 summer storm complaint to date to consider the question of stay.  Thus, denial of 

a stay here would effectively open the floodgates to potentially thousands of claimants – who, 

depending on the outcome of the appeal, may or may not have lawful claims against ComEd.  
                                                 

11The Administrative Law Judge’s Notice of Ruling specifically refers to Markert v. Ryan, 247 Ill. App. 3d 
915 (4th Dist. 1993) as setting forth “the usual requisites of a stay.”  Although the Market factors apply in certain 
situations, ComEd does not believe Market is relevant to this case. There, the appellate court was asked to review an 
administrative agency’s decision, which was subject to Section 3-111 of the Administrative Review Law, which 
establishes a statutory standard of review for circuit courts reviewing administrative orders.  Whereas, this stay is 
being requested in the context of an administrative proceeding.  



Forcing ComEd and the Commission to litigate and re-litigate these complaints time and time 

again would in fact encourage multiplicity and harassment, while undoubtedly wasting 

tremendous Commission, utility, and ratepayer resources.  These results are the antithesis of 

“orderly administration of justice” and “judicial economy” and should not be condoned.   

CONCLUSION 
 

17. In sum, staying Complainant’s July 11 claim is necessary and must be granted.  A 

stay is legally required, but also consistent with the objectives of promoting the orderly 

administration of justice and judicial economy, conserving administrative and party resources, 

and preventing multiplicity, vexation, and harassment.  

THEREFORE, ComEd respectfully requests the Commission grant its Verified Amended 

Motion to Stay, as set forth herein, and any other relief the Commission deems just and 

appropriate. 

Dated:  September 30, 2013 
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COMMONWEALTH EDISON COMPANY 
 
By: /s/ Bradley R. Perkins 
         Bradley R. Perkins, 
  

Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, IL 60605 
thomas.oneill@comed.com 
 
Bradley R. Perkins 
10 S. Dearborn, Suite 4900 
Chicago, IL  60603  
(312) 394-5400 
brad.perkins@exeloncorp.com 

Counsel for Commonwealth Edison Company 

 

Mark L. Goldstein 
Mark L. Goldstein, P.C. 
3019 Province Circle 
Mundelein, IL 60060 
mlglawoffices@aol.com 

 

mailto:brad.perkins@exeloncorp.com



	Davis Supplemental Stay needs verification
	Davis Verification - Supplemental Response

