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Todd Tokarz 

-vs-
Commonwealth Edison Company 

Complaint as to reimbursement for 
damages to central air conditioning 
equipment in Gurnee, Illinois. 

13-0391 

RESPONDENT'S MOTION TO DISMISS 

,__ .... 

Now comes the Respondent, Commonwealth Edison Company ("Respondent" or 

("ComEd"), by and through its attorney, Mark L. Goldstein, and moves to dismiss the 

Initial Formal Complaint dated July 5, 2013, and the Amended Formal Complaint dated 

July 31, 2013 ("Complaint") filed by Todd Tokarz ("Complainant"), pursuant to 83 Ill. 

Adm. Code 200.190. 

I. BACKGROUND 

On June 5, 2013, Complainant filed a complaint with the Illinois Commerce 

Commission ("ICC" or "Commission") alleging that on July 11, 2011 "one of two power 

surges damaged [his] A/C unit beyond repair." In his amended complaint, Complainant's 

only prayer for relief is the reimbursement of consequential damages totaling $4,341.96. 

Amended Comp!. at 2. Complainant generically references Public Utilities Act ("Act") 

Section 16-125(e) as the grounds upon which relief should be granted. 

The Complaint should be dismissed with prejudice. It is devoid of any facts that 

demonstrate an actionable violation of the Act by ComEd and the Commission is without 

authority to grant the relief requested. 

II. LEGAL STANDARD 



Pursuant to Section 200.190(a) of the Commission's Rules of Practice and Sections 2-

615 and 2-619 of the Code, a party may file a motion to dismiss. 735 ILCS 5/2-615; 735 

ILCS 5/2-619. To withstand a motion to dismiss, a complaint must allege facts in support 

of the essential elements of a cause of action. Gore v. Indiana Ins. Co., 376 Ill. App. 3d 

282, 285 (1" Dist. 2007). The tribunal must take all reasonable inferences from well-pied 

facts as true, disregard all conclusory allegations and surplusage, and construe the 

evidence strictly against the movant. Parkway Bank and Trust Co. v. Meseljevic, 406 Ill. 

App. 3d 435, 442 (!st Dist.) (2010). A complainant cannot rely on conclusions of fact or 

law unsupported by factual allegations. Gore v. Indiana Ins. Co., 376 Ill. App. 3d 282, 

285 (!st Dist. 2007). Because Illinois is a fact pleading jurisdiction, a complainant must 

allege facts sufficient to bring its claim within the scope of the cause of action asserted. 

Turner v. Memorial Medical Center, 233 Ill. 2d 494 (2009). 

III.ARGUMENT 

A. The Complaint Fails to State a Claim Upon Which Relief Can be Granted 

Complainant generically references Section 16-125( e) of the Act as the basis upon which 

the requested relief should be granted, but the Complaint is void of well-pied facts and 

the Complainant is not entitled to relief under Section 16-125(e) of the Act. 

Complainant does not, provide a single well-pied fact to support a cause of action. 

Complainant merely states, "[o]ne of two power surges damaged my NC unit beyond 

repair on July 11, 2011." Comp!. at 2. Of note, the Complainant fails to even allege 

ComEd is the cause of the power surge. Further, the Complaint fails to state when on 
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July 11 the alleged surges occurred, let alone how ComEd failed to provide or maintain 

adequate equipment. 

Additionally, Complainant's allegations in no way support a cause of action under 

Section 16-125(e) of the Act. It is apparent from the face of the statute that 16-125(e) is 

wholly inapplicable to Complainant's allegation of damages caused by "one of two 

power surges." Section 16-125(e) is a unique provision of the Act, which permits certain 

customers to file claims for damages when more than 30,000 customers of an electric 

utility are subjected to a continuous power interruption of four hours or more, unless the 

interruption was caused by damage due to one of four causes, such as "unpreventable 

weather conditions." On June 5, 2013, the Commission in Docket No. 11-0588 held that 

approximately 35,000 customers "experienced a simultaneous four-hour interruption of 

service during the July 11, 2011 storm system, and those customers alone are entitled to 

file for compensation Section 16-125( e )" (emphasis added). 1 The Complainant was not 

one of the approximately 35,000 customers who may be able to seek compensation and, 

as such, the Complainant is not eligible for relief pursuant to Section 16-125 ( e) of the 

Act. 

Accordingly, the Complaint fails to sufficiently state a cause of action and must be 

rejected. 

B. The Remedy Sought by Complainant is Otherwise Barred and Can't Be 

Granted by the Commission 

Complainant's Complaint is also fatally flawed in that it fails to sufficiently plead 

the remedy it claims to be entitled to. Even if Complainant had adequately pied a breach 

1 As noted in its Motion to Stay, ComEd is currently appealing the Commission's Order; Appellate Court 
of Illinois, First Judicial District, Docket No. 1-13-2011. ComEd's Motion to Stay was denied on 
September 9, 2013. 
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of some duty - which it has not - ComEd's Tariff expressly limits recovery to a bill 

credit and bars recovery of consequential damages if a retail customer is interrupted for at 

least twelve consecutive hours. ILL. C. C. No. 10, 2nd Rev. Sheet No. 203. The legal 

rationale for this rule is that if utilities were liable for damages beyond such limitations, 

the costs of paying them would be borne by customers as a whole, driving rates to 

unreasonable levels. Complainant has failed to demonstrate it meets the tariff-required 

threshold that it was interrupted for twelve or more consecutive hours. Accordingly, the 

damages Complainant seeks are not sufficiently pied and must be rejected pursuant to 2-

615 and 2-619 of the Code. 735 ILCS 5/2-615, 619. 

Further, the courts and the Commission have been clear and consistent that the 

Commission does not have authority to award monetary damages. Moening v. Illinois 

Bell Tel. Co., 139 Ill. App. 3d 521, 528 (1985). 

IV. CONCLUSION 

For these reasons, ComEd respectfully requests that the Commission grant its Motion to 

Dismiss with Prejudice, and the Commission grant ComEd such further relief as it deems 

just and appropriate. 

MARK L. GOLDSTEIN 
Attorney for Respondent 
3019 Province Circle 
Mundelein, IL 60060 
(84 7) 949-1340 
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Respectfully submitted, 
Commonwealth Edison Company 



VERIFICATION 

Erin Buechler, being first duly sworn on oath, states that I am a Senior Regulatory 

Specialist for Commonwealth Edison Company, and I have read the foregoing 

Respondent's Motion to Dismiss, know the contents thereof, and that same are true and 

correct to the best of my knowledge and belief. 

QA°,~, 
Erin Buechler 

Subscribed and Sworn to before me 

this )_ '-/ day of September, 2013. 
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' . . 

CERTIFICATE OF SERVICE 

I certify that on September 24, 2013, I served the foregoing Respondent's Motion 

to Dismiss by causing a copy thereof to be placed in the U.S. Mail, , first class postage 

affixed, addressed to each of the parties listed below: 

Ms. Elizabeth A. Rolando 
Chief Clerk 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 

Mr. Todd Tokarz 
596 Dunham Rd. 
Gurnee, IL 60031 

Mr. John T. Riley 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste.C-800 
Chicago, IL 60601 

Mark L. Goldstein 
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