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Commonwealth Edison Company (“ComEd”) submits this Reply (“Reply”) to the Staff 

of the Illinois Commerce Commission’s (“Staff”) Pleadings (“Staff’s Pleadings”) supporting the 

Illinois Attorney General’s (“AG”) Motion to Consolidate (“Motion”) Docket Nos. 13-0318 and 

13-0511.1  Staff’s Response seeks relief beyond that sought by the Motion.  ComEd opposes that 

relief and objects to the manner in which it has been requested.  ComEd also disagrees with 

various claims made in the Staff Pleadings, which do not constitute a basis for granting the 

Motion.  In support of this Reply, ComEd states: 

                                                 
1 The Staff Pleadings consist of (1) a “Response in Support of the People of the State of Illinois’ Motion to 

Consolidate,” filed September 17, 2013 (“Staff Response”), and (2) a “Reply in Support of the People of the State of 
Illinois’ Motion to Consolidate,” filed September 20, 2013 (“Staff Reply”).  
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1. Staff’s Response both raises matters and seeks relief outside the scope of the 

AG’s Motion.  The Response: 

 argues that the Illinois Commerce Commission (“Commission”) can and 
should make various substantive determinations by November 30, 2013; 

 asserts the existence of an emergency related to the consolidation and asks for 
a hearing to be held on less than ten days’ notice;  

 propose a complex procedure to consolidate and then sever the two dockets – 
not what the AG sought – followed by an expedited briefing schedule; 

 presents an alternative proposal for an expedited schedule based on 
consolidation with no severance. 

Staff Resp. at 6-7.  Also, Staff’s Reply includes incorrect factual assertions and still more 

additional arguments that should be rejected.  Staff did not seek leave to file the Reply despite 

the fact that the Administrative Law Judges’ Order expressly allowed only for the AG to file a 

reply.  Docket No. 13-0318, Notice of ALJ Ruling, served Sept. 10, 2013. 

2. This Reply addresses the additional matters raised in Staff’s Response and Reply, 

and is supplemental to ComEd’s Objection to the Attorney General’s Motions To Consolidate 

Docket Nos. 13-0318 and 13-0511 (“ComEd’s Response”) filed on September 17, 2013.  It does 

not respond to the AG’s Motion as ComEd timely filed that response on September 17, 2013. 

Attempts to Shortcut Due Process 

3. Staff argues that “consolidation at least for purposes of hearing is appropriate 

because all the relevant testimony has already been filed in Docket No. 13-0318.”  Staff 

Response at 5.  Staff incorrectly equates the issues raised in Docket No. 13-0318 – or, more 

properly, those few proposals made in Docket No. 13-0318 that are prohibited by the established 

rate formula – with those raised in Docket No. 13-0511.  Specifically, Staff mistakenly 

concludes that ComEd’s evidentiary response to the AG’s request to manipulate the structure of 
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its Commission-approved formula rate vis-a-vis a Section 16-108.5(d) proceeding – where such 

changes are statutorily prohibited (see Staff’s Response at 3; 220 ILCS 16-108.5(d)) – is 

necessarily the same as ComEd’s evidentiary response to a proceeding where consideration of 

such changes is not subject to that statutory prohibition.   

4. ComEd has, from the start, made clear that its primary response to the efforts to 

alter the rate formula in Docket No. 13-0318 is that such efforts are legally improper and barred 

by statute.  Staff has no basis for making claims about what facts ComEd may or may not choose 

to argue in defense and no basis for assuming (or asserting) that ComEd has presented all the 

evidence ComEd might wish to present regarding those arguments in Docket No. 13-0318.  Staff 

has no basis on which to ask that ComEd’s defense be limited in advance and cites no authority 

suggesting the Commission has any such power.   

5. In addition, ComEd has challenged the legal sufficiency of the AG’s Complaint.  

See ComEd’s Motion to Dismiss, filed in Docket No. 13-0511 on September 23, 2013.  In the 

event that Motion is denied – and it should not be – ComEd is legally entitled to file an answer as 

needed, conduct discovery as needed, and submit testimony on any and all factual issues 

including those that ultimately proceed to trial.  Where the scope or nature of the relief sought is 

expanded, parties should have advance notice and an opportunity to present their position in light 

the change, even where – unlike here – the new issues have demonstrated merit.  As the 

Commission has previously said in response to a past scope-changing proposal by the AG and 

Staff: 

While Staff and the AG's arguments may have some merit, it is not within 
the scope of this docket for the Commission to examine and decide such 
complex matters in the first instance.  ...  What the AG and Staff seek to 
have the Commission here do, necessitates an adjudication of party's rights 
and accordingly, would require proper notice and the opportunity to be 
heard in that particular context.   
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Illinois Commerce Commission, ICC Docket No. 01-0662, 2003 Ill. PUC Lexis 188, *952, (Feb. 

6, 2003) (emphasis added); see also People ex rel. Sheppard v. Money, 124 Ill. 2d 265, 274-75 

(1988) (“The fundamental requirement of due process is the opportunity to be heard at a 

meaningful time and in a meaningful manner.”). 

Attempts to Claim “Emergency” and Lack of Notice 

6. Staff claims an emergency has arisen (see Staff’s Resp. at 5-6), but there is none, 

and any question of timeliness is not of ComEd’s doing.  Both Staff and the AG have been aware 

of the established rate formula for literally months, since it was filed and before.  As to Staff, 

ComEd met with Staff in advance of its filing and Staff submitted a Report to the Commission in 

Docket No. 13-0386, which both initiated and formed a part of the basis for the Commission’s 

approval of the formula rate structure and protocols.  Commonwealth Edison Co., Docket No. 

13-0386 (Order, June 5, 2013) at 2-3.  Staff supported the approved rate formula and did not take 

its current position regarding the WACC interest rate calculation until rebuttal testimony 

submitted on September 13, 2013.  While Staff now states this was an “error,” that is not an 

emergency at all, much less one of ComEd’s making.   

7. Staff also claims the AG had no notice of the proposed tariff changes.  Reply at 4.  

This is simply untrue.  The AG received both actual and constructive notice of the entire filing 

on May 30, 2013, the day the filing was made.  See Affidavit of E. Glenn Rippie, attached as 

Attachment A hereto.  The fact that the AG chose to raise rate formula issues – improperly – in 

Docket No. 13-0318 does not now, nearly four months later, create an emergency.   

8. In sum, Staff’s additional proposals for partial consolidation, a finding of 

emergency, expedited hearings, and expedited briefing is unwarranted and would deprive 

ComEd of the opportunity to fully challenge, answer, and submit evidence in response to the 
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AG’s Complaint.  Staff also proposes no remedy for the prejudice that ComEd would suffer –

including at a minimum the loss of meaningful discovery and the ability to develop factual issues 

fully – were Staff’s novel proposals to be adopted.  Staff’s Pleadings do not justify consolidation 

or the extraordinary procedural steps Staff proposes.   

WHEREFORE, ComEd respectfully requests that the Administrative Law Judges deny 

the Motion to Consolidate and the additional proposals made by Staff in Staff’s Response. 

Dated:  September 25, 2013 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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