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1                        BEFORE THE

2               ILLINOIS COMMERCE COMMISSION

3 IN THE MATTER OF:                ) NO. T13-0078
                                 )

4 THE DEPARTMENT of TRANSPORTATION )
OF THE STATE OF ILLINOIS, FOR AND)

5 ON BEHALF OF THE PEOPLE OF THE   )
STATE OF ILLINOIS                )

6                                  )
                 PETITIONERS,    )

7                                  )
          VS.                    )

8                                  )
NORFOLK SOUTHERN RAILROAD        )

9 COMPANY, A VIRGINIA CORPORATION, )
                                 )

10                   RESPONDENT.    )
                                 )

11 PETITION FOR APPROVAL OF THE     )
TAKING OR DAMAGING OF CERTAIN    )

12 PROPERTIES OWNED BY A            )
TRANSPORTATION COMMON CARRIER IN )

13 COOK COUNTY, ILLINOIS BY         )
EXERCISING THE RIGHT OF EMINENT  )

14 DOMAIN, JOB NO. R-90-017-11;     )
PARCEL OJ70021 & TE              )

15

16                        WEDNESDAY, AUGUST 28, 2013
                       CHICAGO, ILLINOIS

17
          Met, pursuant to adjournment, at 10:30 a.m.

18
BEFORE:

19           MS. LATRICE KIRKLAND-MONTAQUE
          Administrative Law Judge

20

21

22

23 MIDWEST LITIGATION SERVICES
BY CHERYL LYNN MOFFETT

24 CSR #084-002218
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1 APPEARANCES:

2 DOUGLAS G. FELDER
DOUGLAS G. FELDER, P.C.

3 203 North LaSalle Street, Suite 2300
Chicago, Illinois  60601

4
          (Appearing on behalf of the Petitioner)

5

6 MR. NEIL F. FLYNN
NEIL F. FLYNN & ASSOCIATES

7 600 South Second Street, Suite 102
Springfield, Illinois  62704

8
          (Appearing telephonically on behalf of the

9            Respondent)

10
ALSO PRESENT:

11 MR. BRIAN VERCRUUSSE,

12           (Staff Representative)

13

14

15

16

17

18

19

20

21

22

23

24
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1                   P R O C E E D I N G S

2           JUDGE KIRKLAND-MONTAQUE:  By the power vested

3 in me by the State of Illinois and The Illinois Commerce

4 Commission I now call Docket Number T13-0078.  This is in

5 the matter of the Department of Transportation of the

6 State of Illinois, Petitioner, versus Norfolk Southern

7 Railway Company as respondent.  And may I have

8 appearances, please, for the petitioner?

9           MR. FELDER:  Good morning, Your Honor.  Thank

10 you.  For the petitioner my name is Doug Felder,

11 F-e-l-d-e-r.  My address is 203 North LaSalle Street,

12 Suite 2300, Chicago, 60602.  The phone is (312) 634-3509.

13 And with me here today from the Department of

14 Transportation is one of the department's engineers, Lin,

15 L-i-n, Li, L-i, who's here to answer questions or provide

16 testimony as needed.

17           JUDGE KIRKLAND-MONTAQUE:  Thank you.

18 Respondent.

19           MR. FLYNN:  For the record, Your Honor, my name

20 is Neil F. Flynn.  The business address 600 South 2nd

21 Street, Suite 102, Springfield, 62704, attorney licensed

22 to practice law in the State of Illinois and I am

23 appearing today on behalf of Respondent, Norfolk Southern

24 Railway Company.
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1           JUDGE KIRKLAND-MONTAQUE:  Thank you.  Staff.

2           MR. VERCRUUSSE:  Thank you, Your Honor.  Brian

3 Vercruusse appearing on behalf of the Illinois Commerce

4 Commission Rail Safety Section with phone number

5 (312) 636-7760.  Thank you.

6           JUDGE KIRKLAND-MONTAQUE:  Okay.  I notice that

7 there was a filing of a motion for leave to file an

8 amended petition for approval of imminent domain as well

9 as an amended petition.  Mr. Felder, why don't you give

10 us an update on the amendments that you filed.

11           MR. FELDER:  Yes.  Thank you, Your Honor.

12 There have been, as you're aware, ongoing discussions

13 regarding this acquisition between the Department and

14 between the NS Railway Company and their lawyers.  We've

15 determined that to facilitate the acquisition and the

16 process in the ICC in the Circuit Court the Department is

17 seeking to amend its petition.  It was originally filed

18 that sought, in part at least, the fee simple absolute

19 title with regard to a portion of the NS property.  We're

20 proposing to change that to a permanent easement for

21 highway purposes.

22           And in the context of those discussions with

23 the railroad we have sent to the railroad and its counsel

24 the proposed amended petition, and we've sent a draft of
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1 an order that would be entered ultimately assuming

2 approval is given that would be entered ultimately by the

3 Circuit Court in this case in Cook County that would vest

4 the title.  It would be the actual document that would

5 transfer the title.  We've sent those documents along to

6 the railroad, and I believe there's a concurrence that

7 this change will help facilitate this acquisition.  And,

8 therefor, I guess as a matter of procedural issues at the

9 outset we would ask, Your Honor, that we be granted leave

10 instanter to file the amended petition as I've described.

11           JUDGE KIRKLAND-MONTAQUE:  Okay.  Mr. Flynn,

12 what does the railroad think about the amended petition?

13           MR. FLYNN:  Your Honor, Mr. Felder is accurate

14 in stating the circumstances.  On the specific question

15 you asked, NS does not object to the motion to file the

16 amended petition.

17           JUDGE KIRKLAND-MONTAQUE:  Okay, then -- I'm

18 sorry.  Did I cut you off?

19           MR. FLYNN:  Your Honor, no, you didn't cut me

20 off.  I was just going to add that, Mr. Felder, we are

21 working toward and we are I think very close and have

22 exchanged draft language back and forth as recently as

23 this morning on some yet details that I think can be

24 described as both parties needing just another set of
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1 eyeballs to look at them to make sure that the specific

2 details are addressed, but I think we're very close.

3 And, accordingly, both parties are working to get this

4 done and not have a contested case in any way.  And for

5 that purpose, consistent with that we have no objection

6 to the filing of the amended petition today.

7           JUDGE KIRKLAND-MONTAQUE:  Okay.  Staff, do you

8 have any objections to it?

9           MR. VERCRUUSSE:  Staff does not have any

10 objection to the amended petition.

11           JUDGE KIRKLAND-MONTAQUE:  Okay.  All right.

12 Then I will grant leave to file the amended petition

13 instanter.  So, the record should reflect that the

14 amended petition is now part of the record.

15           So, with that is it the case that you need

16 additional time to come to an agreement or --

17           MR. FELDER:  That's essentially the position at

18 this point, Your Honor.  I think we do have in principle

19 I think an understanding.  Of course, the devil's always

20 in the details, and we're trying to work out language.

21           I've prepared a draft proposed order that would

22 ultimately prove the use of imminent domain to acquire

23 the easement that I've circulated to my client, and I'm

24 hopeful to get that shortly to the NS Railroad and their
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1 lawyers and Mr. Flynn.  I discussed the contents of that

2 draft with Mr. Flynn, and I think in principle I can

3 state we're essentially in agreement.

4           We have a few details to work out primarily

5 relating to construction, the construction plan because

6 IDOT has designed a certain bridge structure at this

7 location that it subsequently redesigned after the

8 railroad initiated abandonment proceedings in the Service

9 Transportation Board with regard to this line.  And with

10 regard to those abandonment proceedings, the design that

11 IDOT is proposing to build at this time would necessarily

12 anticipate that the line segment in this location is, in

13 fact, abandoned and there won't be any rail operations

14 going on in this location.

15           With that situation, we're trying to address

16 the nature of and the conclusion of this acquisition.  I

17 guess there's always the potential for in the -- I guess

18 as lawyers we have to plan for the potential of any

19 contingencies.  And in the event the abandonment

20 proceeding for some reason never concluded, IDOT would

21 still want to be able to construct its improvement, it

22 would just have to go back to a design that would be a

23 larger structure that would span what, in essence, would

24 not be an abandoned railroad line.
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1           So, that's the nature of what we're addressing.

2 And I've discussed that, as I said, with Mr. Flynn.  I

3 discussed it briefly with staff, with Mr. Vercruusse and,

4 again, I think we're all in principle headed in the same

5 direction.  We just need to see if we can get it on paper

6 where we can then submit it to Mr. Vercruusse who can

7 give his thoughts or his approval and then to you for

8 your review and hopefully then for submission and

9 scheduling before the commission for entry of the order.

10           JUDGE KIRKLAND-MONTAQUE:  All right.  So, how

11 much time are we thinking?

12           MR. FELDER:  Well, Mr. Flynn indicated the

13 date, and I think I agree with that.  And I appreciate

14 and I'm concerned with Mr. Vercruusse's schedule so that

15 he's not unnecessarily burdened by our concerns and our

16 time frames and our issues.

17           If possible, I'd like to reschedule this for

18 the end of next week, September 9th, or the beginning of

19 the following week which would be -- I'm sorry,

20 September 6th is Friday or the Monday would be the 9th or

21 Tuesday the 10th, in that order.  If any of those dates

22 didn't work I guess I'd start with the afternoon of the

23 9th.

24           JUDGE KIRKLAND-MONTAQUE:  I'm pretty sure I'm
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1 open on Friday the 6th at like 10:00 o'clock.

2           MR. FELDER:  Unfortunately I have some matters

3 that I'm committed to in Will County that morning.

4           JUDGE KIRKLAND-MONTAQUE:  I'm going to need

5 probably --

6           MR. FELDER:  Monday is a bad day.

7           JUDGE KIRKLAND-MONTAQUE:  You know what?  We'll

8 go off the record.

9                        (WHEREUPON, a break was had in the

10                         proceedings.)

11           JUDGE KIRKLAND-MONTAQUE:  All right.  This

12 matter will be continued to Tuesday, September 10th at

13 11:30 a.m. in Chicago and Springfield via video

14 conference.  And if the parties reach an agreement before

15 that time, please advise me and I will cancel that

16 hearing date.  So, thank you.

17           MR. FELDER:  Thank you, Your Honor.

18           MR. FLYNN:  Thank you, Your Honor, very much.

19                        (WHEREUPON, the proceedings were

20                         recessed to reconvene on Tuesday,

21                         September 10, 2013 at 11:30 a.m.)

22                          *  *  *

23

24


