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STAFF OF THE ILLINOIS COMMERCE COMMISSION REPLY IN SUPPORT OF THE 

PEOPLE OF THE STATE OF ILLINOIS’ MOTION TO CONSOLIDATE 
 
 NOW COME the Staff of the Illinois Commerce Commission (“Staff”) and 

pursuant to Section 200.580 of the Rules of Practice (83 Ill. Adm. Code 200.580)  and 

the Administrative Law Judges’ September 10, 2013 Ruling file this Reply in Support of 

the People of the State of Illinois’ (“AG”) Motion to Consolidate.  In this Reply, Staff 

replies to Commonwealth Edison Company’s (“ComEd” or the “Company”) Objection to 

the AG’s Motions to Consolidate Docket Nos. 13-0318 and 13-0511 (“ComEd 

Response”). 

ARGUMENT 

1. ComEd argues that the “dockets have distinct purposes and few, if any, common 

issues.”  (ComEd Response, at 1.)  Staff disagrees with ComEd; while the dockets do 

have distinct purposes, they have some significant common issues.  Docket No. 13-

0318 is ComEd’s annual formula rate update docket to examine its 2012 actual 

expenses.  Docket No. 13-0511 is the AG’s complaint case under Article IX to 

investigate the filed formula from Docket No. 13-0386.  As ComEd stated, Section 16-

108.5(d) governs the evaluation.  Id.  One of the issues in the proceeding is to 
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determine the appropriate interest rate on the reconciliation amount which is an input in 

the formula rate as set forth in Section 5/16-108.5(d)(1) which provides in part that: 

(d) Subsequent to the Commission’s issuance of an order approving the 
utility’s performance-based formula rate structure and protocols, and initial 
rates under subsection (c) of this Section, the utility shall file, on or before 
May 1 of each year, with the Chief Clerk of the Commission its updated 
cost inputs to the performance-based formula rate for the applicable rate 
year and the corresponding new charges. Each such filing shall conform 
to the following requirements and include the following information: 
  
(1) The inputs to the performance-based formula rate for the applicable 
rate year shall be based on final historical data reflected in the utility’s 
most recently filed annual FERC Form 1 plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the 
calendar year in which the inputs are filed. The filing shall also include a 
reconciliation of the revenue requirement that was in effect for the prior 
rate year (as set by the cost inputs for the prior rate year) with the actual 
revenue requirement for the prior rate year (determined using a year-end 
rate base) that uses amounts reflected in the applicable FERC Form 1 that 
reports the actual costs for the prior rate year. Any over-collection or 
under-collection indicated by such reconciliation shall be reflected as a 
credit against, or recovered as an additional charge to, respectively, with 
interest calculated at a rate equal to the utility’s weighted average cost of 
capital approved by the Commission for the prior rate year, the charges for 
the applicable rate year. …  

 

220 ILCS 5/16-108.5(d)(1) (emphasis added). 

The AG, as well as Staff, disputes that the Company is correctly calculating the interest 

rate on the reconciliation amount (i.e. using the correct input in the formula rate set forth 

in Section 16-108.5(d)(1)).  This issue has been contested in Docket No. 13-0318, and 

parties have filed testimony on the matter of the interest rate itself and whether the 

matter can be appropriately reviewed in a formula rate update proceeding.     

2. ComEd argues that the AG Complaint raises issues barred by law from being 

addressed in the formula rate update docket.  (ComEd Response, 1.)  Staff responds as 

follows:  first, regarding the interest rate issue discussed above, clearly a dispute exists 
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over the correct input into the formula rate provided by the Public Utilities Act (“PUA”). 

Second, no provision in the PUA bars consolidation of an Article IX complaint case and 

16-108.5 proceeding.  Third, ComEd appears to be confusing what is merely a 

procedural matter with a substantive one.  Consolidation does not mean that Docket No. 

13-0318 is now transformed into a Complaint case.  Consolidation simply means that 

the same evidence will be used for ease of administration.  As Staff stated in its Motion, 

the case could be severed after the evidentiary hearing, and briefing would only be on 

those limited issues adduced in the AG’s Complaint.          

3. ComEd argues that it will be prejudiced if consolidation is granted. (ComEd 

Response, 7-9.)  Consolidation does not prejudice ComEd.  The AG filed its Direct 

Testimony in Docket No. 13-0318 on July 19, 2013.  The Company had notice that the 

AG was challenging ComEd’s grossed-up reconciliation interest rate almost two months 

ago.  As a matter of fact, the AG admits in its Complaint that it would just file the same 

testimony, if the Dockets were not consolidated. (AG Motion, 6-7.)  Likewise, Staff 

believes this is a legal issue, not a factual one, of which ComEd has been on notice 

since Interveners filed their direct testimony in July. (Staff Response, 6.)  ComEd 

certainly is aware that this issue has been a focus of the parties, and ComEd is in no 

way prejudiced by either the filing or any consolidation.   

4. Finally, ComEd suggests the only avenue to address this issue was for the AG to 

have raised its Article IX issues months ago, when it decided not to intervene in Docket 

No. 13-0386.  (ComEd Response, 8.)  First of all, the AG could not have intervened in 

that docket, as there was no notice to outside parties of the proposed tariff changes.  
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On the contrary, the Commission was directed to approve the filing by the passage of 

Public Act 98-0015. 

No earlier than 5 business days after the effective day of this amendatory 
Act of the 98th General Assembly, each participating utility shall file any 
tariff changes necessary to implement the amendatory language set forth 
in subsections (c) and (d) of this Section by this Amendatory Act of the 
98th General Assembly and a revised revenue requirement under the 
participating utility’s performance-based formula rate.  The Commission 
shall enter a final order approving such tariff changes and revised revenue 
requirement within 21 days after the participating utility’s filing.   

 
 220 ILCS 5/16-108.5(k)(1) (emphasis added).   

The ComEd Response fails to acknowledge that if the Commission wishes to do so, it 

may, on its own or based upon the AG’s Complaint and affording ComEd due process, 

rescind, alter or amend its Order in Docket No. 13-0386 with respect to the interest rate 

issue and any other matters that it believes are inconsistent with the formula rate set 

forth in Section 16-108.5, pursuant to Section 10-113(a) of the Act: 

(a) Anything in this Act to the contrary notwithstanding, the Commission may at 
any time, upon notice to the public utility affected, and after opportunity to be 
heard as provided in the case of complaints, rescind, alter or amend any rule, 
regulation, order or decision made by it. Any order rescinding, altering or 
amending a prior rule, regulation, order or decision shall, when served upon the 
public utility affected, have the same effect as is herein provided for original 
rules, regulations, orders or decisions.  

 
220 ILCS 5/10-113(a) (emphasis added). 
   

  WHEREFORE, Staff respectfully recommends that the AG’s Motion to 

Consolidate be granted.  In the alternative Staff recommends the Commission initiate a 

new proceeding to address rescinding, altering or amending its order in Docket No. 13-

0386, at least with respect to the reconciliation interest rate in the Company’s formula 
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rate tariff schedule as being noncompliant with Public Act 98-0015, or any additional 

relief deemed appropriate and just. 

     
 Respectfully submitted, 

 
___________________________ 
Staff Counsel 
Illinois Commerce Commission 
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