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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

Illinois Commerce Commission    )  

On Its Own Motion      )  

vs.        )  

Ameren Illinois Company d/b/a Ameren   )  

Illinois, Commonwealth Edison Company,  )  

The Peoples Gas Light and Coke Company,   ) Docket No. 13-0077 

North Shore Gas Company, and Northern  )  ON REHEARING 

Illinois Gas Company d/b/a Nicor Gas   )  

Company       ) 

       )  

Adoption of Policies Concerning the    )  

Illinois Statewide Technical Reference   )  

Manual for Energy Efficiency.    ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ 

AND THE CITIZENS UTILITY BOARD’S 

REPLY BRIEF ON EXCEPTIONS 

 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People”), and the Citizens Utility Board (“CUB”), through one of its 

attorneys, pursuant to Part 220.830 of the Commission’s Rules of Practice (83 Ill. Admin. Code 

200.880), hereby file their Reply Brief on Exceptions to the Joint Brief on Exceptions filed by 

Ameren Illinois Company d/b/a Ameren Illinois ("Ameren Illinois"), Commonwealth Edison 

Company ("ComEd"), The Peoples Gas Light and Coke Company and North Shore Gas 

Company ("Peoples Gas/North Shore Gas" or "PG/NSG"), and Northern Illinois Gas Company 

d/b/a Nicor Gas Company ("Nicor Gas") (collectively, referred to herein as the "Utilities"); and 

the Brief on Exceptions filed by the Commission Staff, in the instant docket.   

The People and CUB support the Administrative Law Judge’s Proposed Order on 

Rehearing in its entirety, but offer a few modifications in response to arguments presented by the 
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Commission Staff to ensure that the Commission’s Order is clear and unambiguous.  In addition, 

the People and CUB urge the Commission to reject the arguments presented by the Utilities in 

their Brief on Exceptions (“BOE”) that would permit application of obsolete efficiency measure 

evaluation parameters for purposes of evaluating the energy savings generated by a particular 

efficiency measure. 

I. RESPONSE TO THE UTILITIES 

In their Brief on Exceptions, the Utilities only take exception to the third issue on 

rehearing, regarding when new measure level values should be applied after the Commission has 

issued an order in a Technical Resource Manual (“TRM”) Non-Consensus docket.   The Utilities 

repeat their claims that the Commission should find that the values related to measure level non-

consensus issues resolved by the Commission in non-consensus docket orders should be applied 

prospectively to the following Plan Year, rather than the sensible Order-plus-60-day-period 

approved by the ALJ in his Proposed Order.  Utilities BOE at 2-4.  The Utilities repeat the 

arguments originally presented in their Joint Comments that essentially argue that unless the 

Commission waits more than a full year (in some instances) to apply the new measure parameter 

value, unanticipated uncertainties in the planning and implementation process would exist and 

thereby increase administrative costs.  Utilities’ BOE at 2-4.     

There simply is no evidence to support that claim.  First, as noted in the AG/CUB Reply 

Comments on Rehearing filed in this docket, the Utilities’ claims in this regard were new and 

first introduced on rehearing.  Prior to rehearing in this docket, the AG, CUB, Ameren, ComEd, 

Nicor and other stakeholders who are not parties to this docket concurred that "the 

(Commission)-approved and revised measure would apply prospectively to the existing program 

year from the date of the ICC Order forward plus a grace period of 60 days or the end of the 
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current program year, whichever comes first." See Illinois Statewide TRM Version 2.0: 

Comparison Exhibit of Non-Consensus Policy Items, prepared by the TRM administrator, 

attached to AG/CUB Initial Comments as Appendix A.  Peoples Gas/North Shore was the only 

utility to argue that the approved and revised measure, as ordered by the Commission, would 

apply to the next program year. Id.   Under that proposed scenario, new values would not be 

applied for up to 14 months after the issuance of a Commission order.   

The People and CUB agreed to endorse the 60-day-post-ICC Order grace period position 

in good faith that this represented a compromise that serves both the Commission's and 

ratepayers' interest in ensuring cost-effective programs. Application of this new value at that 

time serves the goal of ensuring cost-effective programs by not falsely ascribing inappropriate 

savings values for an entire year, as the Utilities now recommend, and provides the Utilities with 

the time to adjust the affected measure's program delivery, should that be necessary, based on the 

updated parameter value. The AG/CUB position, in effect, represents a reasonable compromise 

affecting the evaluation and delivery of utility programs that was appropriately adopted in the 

ALJ’s Proposed Order.  

Second, the Utilities' position virtually guarantees that Commission-ordered values 

would not be applied for a full year.  That simply makes no sense from the standpoint of 

evaluating energy savings with the most-up-to-date inputs available.   

Third, the Utilities' "wait a full year" approach creates an incentive for Utilities to 

continually identify TRM parameter values as non-consensus, knowing that any Commission 

order in those dockets that is issued after the June 1st start date will not be implemented for 

another full year. Adoption of the AG/CUB compromise position, as embraced in the 
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Proposed Order, helps incent all parties to come to the TRM negotiating table with a desire to 

fairly evaluate and endorse efficiency measure values.  

Fourth, the Utilities claim that adoption of Commission-ordered values cannot be easily 

subsumed with program assumptions, program planning costs will increase and that "there will 

likely be a corresponding decrease regarding the use of that measure or the level of investment in 

that measure" are overstated at best. See Utilities' Comments at 7-10.  Under the AG/CUB 

approach, utility program planners could assume the continuation of the previous year's measure 

values or an opposing party's assumed value for purposes of planning and program 

implementation. Adjustment of parameter values in a Commission order that went against a 

utility position would then not impact an evaluator's assessment of utility program performance. 

Likewise, a utility might prevail in a non-consensus docket -- a point that the Utilities Comments 

seem to ignore. In those instances, additional energy savings would be counted for the affected 

measure during the remainder of the Program Year.  No harm would come to any utility forecast 

of energy savings performance.  

The position allowing for a 60-day grace period for implementing new Commission-

ordered TRM values on non-consensus items represents a reasonable compromise to Staff’s 

retroactive application position and the PGL/NS-recommended, inequitable full-year prospective 

application of Commission-ordered values.  This approach, as adopted in the Proposed Order, 

helps ensure that efficiency programs remain cost-effective and maximum energy savings are 

delivered by ensuring that the evaluation of those programs be based on the most accurate data 

available. Adoption of the Utilities position, on the other hand, would lock in for up to a full 12-

month period parameter values that all parties know are no longer valid. For all of these reasons, 

the AG/CUB compromise position, which would apply the (Commission)-approved and revised 
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measure prospectively to the existing program, should be retained, as adopted in the Proposed 

Order. 

II.  RESPONSE TO STAFF  

In their Brief on Exceptions, the Commission Staff anticipate problems that AG/CUB 

believe are unlikely to exist or occur, and offer an “Alternative Position” that is both unnecessary 

and contrary to negotiations that occurred in the Stakeholder Advisory Group (“SAG”).  The 

People and CUB believe that Staff’s concerns can be resolved simply by adding clarifying 

language to the Proposed Order and permitting the SAG to continue to work toward consensus 

agreements on efficiency measure evaluation inputs in a timely manner, as discussed below.  

  

A. Consensus TRMs Are Just That; There Should Be No Uncertainty Regarding 

the Application Of Consensus Parameters After June 1. 

First, Staff suggests that, notwithstanding agreements made in the SAG over many 

months that called for a March 1 TRM submission date, that any Commission order issued in this 

Rehearing should require that both Consensus TRMs and Non-Consensus items be filed with the 

Commission by November 1 each year.  Staff BOE at 2.  While the AG and CUB appreciate 

Staff’s desire to ensure that Commission orders are entered on a timely basis before June 1 on 

both Consensus and Non-Consensus items, requiring such an aggressive, hard-and-fast deadline 

for the completion of these annual negotiations is contrary to the TRM Policy document 

provisions already approved by the Commission.  Moreover, prior SAG discussions as a group 

specifically rejected the November proposal, as evidenced by the TRM Policy document itself, 

which calls for both Consensus and Non-Consensus submissions to be filed with the 

Commission by March 1.  Moreover, specific language in the Order is unnecessary because the 
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SAG members have the ability to complete and submit the Consensus and Non-Consensus 

filings prior to March 1, given the Order’s language that these submissions occur by March 1.  

See Proposed Order on Rehearing, gen’ly.  Staff’s 11
th

-hour attempt to change the rules that were 

negotiated in the SAG should be rejected. 

At page 5 of their Exceptions, Staff once again anticipates a problem that does not exist:  

an instance wherein the Commission has failed to approve a Consensus TRM by the June 1 

requested date.  First, it is reasonable assume (and unreasonable to not assume) that the 

Commission will, in fact, issue a final Order in a Consensus TRM filing by the June 1 date if the 

Consensus document is filed by March 1, and the Staff report that initiates that docket requests 

expedited approval by the Commission, as the approved TRM Policy document currently 

envisions.  Staff provides no explanation as to why this would not be the case.  Thus, the claim 

that “the utilities and the evaluators would be forced to use two different versions of the TRM in 

calculating savings” – even on Consensus TRMs is simply invalid.    

Notwithstanding these points, AG/CUB offers the addition of the following sentence at 

page 8 of the Proposed Order to resolve any perceived uncertainties about when Consensus 

TRMs take effect: 

The Commission adopts the recommendation advanced by 

AG/CUB and the Utilities and conclude that the TRM’s goals of 

continuity and updating would be better served if the TRM remains 

in effect following the end of each Plan Year until it is modified or 

updated in accordance with a Commission final order. It is evident 

from the record that the TRM’s repeated references to annual 

updates and the “TRM Update Process” emphasize its continuous 

nature and demonstrates an intention by the parties to have the 

TRM remain in effect for future plan years until modified or 

updated pursuant to a Commission order. To require that the 

Utilities start over each Plan Year and wait for new, Commission-

approved TRM values would cause the Utilities to face needless 

uncertainty regarding the key values needed for program design 

and implementation decisions. This would contradict the purpose 
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of creating stability and certainty for Program Administrators as 

they make program design and implementation decisions.  In the 

unlikely event that a Consensus TRM is approved by the 

Commission after June 1, the values therein shall be applied 

retrospectively to June 1 of the relevant program year given the 

consensus nature of the document.   

 

As for Non-Consensus filings, the AG and CUB repeat that the TRM Policy document 

currently calls for submissions to the Commission by March 1.  The parties are certainly able 

through the TRM update process within the SAG to work toward a final decision on Non-

Consensus items and submission to the Commission of those items before March 1.   The AG 

concurs it will be difficult to extract a Commission order by June 1 if Non-Consensus filings are 

made on or around March 1.  Under those instances, as noted above, the Order-plus-60-day rule 

for application of the adjudicated parameter represents a reasonable compromise for application 

of that particular parameter.   

 

B.  The Proposed Order, If Deemed Subject to Varying Interpretations, Should 

Make Clear That Only Non-Consensus Parameters, And Not The Entire 

Measure, Shall Be Subject To Post-June 1 Application of New, Updated Values.   

Staff raises another concern regarding post-June 1 application of updated values.  

Specifically, Staff worries that any updated measures for an entire measure would be put on hold 

post June 1 if a single parameter within a measure was the subject of a Non-Consensus filing.  

Staff BOE at 9-11.  As active participants in the SAG process, AG/CUB have always assumed 

when filing Comments on Rehearing that the parties concur that only the Non-Consensus 

parameter would be subject to this delayed application of the new value.  Other parameters 

within the relevant measure that were Consensus, it is assumed, will be applied as agreed-to in 

the Consensus filing.   Staff’s fear that evaluation of the entire measure would include outdated 

parameters, despite agreement on other parameters within a measure, because of the language in 
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the Proposed Order that retains the measure in the TRM during the Non-Consensus filing (PO at 

8, 11) are simply not justified. 

That being said, in order to prevent any future litigation on the issue, AG/CUB proposes 

that a single word be changed in the conclusion on page 11 of the Proposed Order, as shown 

below: 

    

…The Commission therefore finds that in the event of a 

dispute about an input to a measure or its subcomponent, that input 

should not be removed but instead the Commission-approved 

calculation should remain intact and the affected input measure 

remain as part of the TRM until the Commission approves a new 

value to take its place. 

 

That change should rectify the Commission Staff’s concerns. 

In sum, AG/CUB believe that the Proposed Order carefully examined and considered the 

Parties’ Comments in this Rehearing and reached conclusions that are both consistent with the 

TRM Policy document and negotiations with the SAG, and represent a fair compromise for the 

application timeline of Non-Consensus measure inputs.  The above-listed clarifications/additions 

to the Proposed Order should allay Staff’s concerns on the issues highlighted in their BOE.   

III. CONCLUSION  

For the reasons stated above, the People and CUB urge the Commission to enter an Order  

on Rehearing consistent with the recommendations included in the Proposed Order and the 

above-referenced minor modifications.    
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Respectfully submitted, 

      THE PEOPLE OF THE STATE OF ILLINOIS 

By LISA MADIGAN,  

Attorney General 

 

 

 

   Senior Assistant Attorney General 

  Public Utilities Bureau 

  100 W. Randolph Street, 11
th
 Floor 

  Chicago, Illinois 60601 

  Telephone:  (312) 814-1136 

  Facsimile: (312) 814-3212 

  E-mail:  klusson@atg.state.il.us 

 

 

 

THE CITIZENS UTILITY BOARD 

 

________________________ 

Christie Hicks, Attorney 

309 W. Washington, Suite 800 

Chicago, IL 60606 

Telephone: 312-263-4282 

Fax: 312-263-4329 

crhicks@citizensutilityboard.org 

 

September 19, 2013 
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