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JOINT UTILITIES’ REPLY BRIEF ON EXCEPTIONS 

Ameren Illinois Company d/b/a Ameren Illinois (“Ameren Illinois”), Commonwealth 

Edison Company (“ComEd”), The Peoples Gas Light and Coke Company and North Shore Gas 

Company (“PG/NSG”), and Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor 

Gas”) (collectively referred to herein as the “Utilities”) respectfully submit their Reply Brief on 

Exceptions with regard to the Administrative Law Judge’s Proposed Order on Rehearing 

(“ALJPO”) issued in this proceeding on September 4, 2013 on three limited issues relating to the 

statewide Technical Reference Manual for Energy Efficiency (“TRM”). 

I. Introduction 

As set forth in the Utilities’ Brief on Exceptions (“BOE”), the ALJPO reflects thoughtful 

consideration of the record and reaches the correct conclusions on the first and second issues on 

rehearing with respect to the TRM remaining in effect at the end of a Plan Year and measures 

approved by the Illinois Commerce Commission (“Commission”) remaining in the TRM even if 
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there is disagreement regarding subcomponents of such measures.  With respect to the third issue 

on rehearing, the ALJPO also correctly rejects the Commission Staff’s (“Staff”) position in 

support of retroactive application of Commission-resolved measure level values.  Although the 

resolution adopted by the ALJPO on the third issue is problematic for the reasons described in 

the Utilities’ BOE and the Commission should adopt prospective application of Commission-

resolved measure level values to the following Plan Year, those same reasons demonstrate that 

the Commission should not adopt Staff’s position in any event. 

The arguments raised in Staff’s BOE against the ALJPO’s conclusions on the three issues 

do not counter the sound reasoning supporting these conclusions, as further addressed below.  

Notably, many of Staff’s arguments rely upon the unsupported premise that issues relating to the 

TRM will be resolved “quickly.”  See, e.g., Staff BOE at 10.  With respect to the Commission, 

the Utilities note that there is no statutory timeframe or deadline for Commission action to 

address or resolve TRM-related issues.  It is a very real possibility that the Commission may not 

resolve non-consensus issues until well into a Plan Year, or maybe not within the Plan Year at 

all, because non-consensus issues are likely to involve technical subject matters requiring 

complex evidentiary submissions, evidentiary hearings and briefing.  See, e.g., Utilities Rep. 

Comments at 8-9. 

Staff also continues to invoke certain rhetoric against the Utilities by arguing that the 

ALJPO’s findings improperly incentivize the Utilities.  See, e.g., Staff BOE at 1, 6.  For 

example, Staff contends that a continuously effective TRM provides an incentive to the Utilities 

“to approach TRM updates dilatorily.”  Staff BOE at 6.  Yet, Staff fails to acknowledge the years 

of cooperation and collaboration by the Utilities on the present TRM, which at times resulted in 

lower savings values being used.  Utilities Rep. Comments at 13.  Baldly ascribing ill-motives to 
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the Utilities does not change this fact.  Additionally, the Utilities will realize no benefit from 

driving savings values up or down as a change in either direction is problematic for the Utilities 

and because such conduct would rob the Utilities, their energy efficiency program vendors 

(“Contractors”) and customers of the very certainty that the Utilities have insisted is necessary in 

this process.  Id. 

Finally, although Staff suggests that the ALJPO goes beyond the three issues on 

rehearing (Staff BOE at 10), Staff’s BOE is replete with references to an argument that is beyond 

the scope of these issues.  In particular, Staff now argues that its alternative position – advocating 

for a November 1 deadline for submission of the Updated TRM to the Stakeholder Advisory 

Group (“SAG”) – provides a global resolution of all issues on rehearing even though the timing 

of this submission is not among the issues for Commission consideration on rehearing.  Staff 

BOE at 2-3, 8, 12-13.   

In short, the Commission should reject Staff’s arguments and adopt the ALJPO’s 

conclusions with the Utilities’ suggested modification on the third issue to reflect that resolved 

measure level values should be applied prospectively to the following Plan Year.  See generally 

Utilities BOE. 

II. Argument 

A. The Commission Should Adopt the ALJPO’s Rejection Of Staff’s Alternative 
Position.  

Staff argues that adoption of a November 1 deadline for submission of the Updated TRM 

to the SAG will resolve all three issues before the Commission on rehearing.  Staff BOE at 2-3, 

12-13.  There are numerous reasons the Commission should follow the ALJPO in rejecting 

Staff’s position.  See ALJPO at 17.  Beyond reaching outside the scope of rehearing, Staff’s 

recommendation was raised at the eleventh hour in this proceeding without an opportunity to 
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fully vet the proposal with all interested parties, including, most importantly, the independent 

evaluators.  Utilities Rep. Comments at 13.  Staff’s proposal assumes without any verification 

that the evaluators, who are not participants in this proceeding, can meet an accelerated 

November 1 deadline.  Id.  And, even assuming the November deadline were achievable by the 

evaluators, there has been no opportunity to determine what costs may be associated with Staff’s 

proposal, which the Utilities contend could be great.  Id.  Although Staff asserts that the 

evaluation costs would not increase under its alternative proposal (Staff BOE at 2-3), there 

simply is no evidence of this in the record.  Because Staff’s alternative position is not within the 

scope of issues before the Commission on rehearing, and the evidentiary record regarding it is 

practically non-existent, the Commission should reject any consideration of this position. 

B. The Commission Should Adopt The ALJPO’s Conclusion That Commission-
Approved TRM Values Remain In Effect At The End Of Each Plan Year.  

The Commission should adopt the ALJPO’s conclusion that the TRM remains in effect at 

the end of each Plan Year until modified or updated in accordance with a Commission Final 

Order.  ALJPO at 8.  The TRM reflects years of work by various stakeholders and contains the 

best and most current information available at the time.  Utilities Init. Comments at 3; Utilities 

Rep. Comments at 3.  As the Commission already has observed in the Final Order entered before 

rehearing in this proceeding, the TRM “must be a living document” that “keep[s] pace with 

change[s]” to the Utilities’ energy efficiency programs over time.  See Mar. 27, 2013 Final Order 

(“Final Order”) at 5, adopting Attachment A (“Attach. A”) to Jan. 24, 2013 Staff Report at 5 

(Section 2 “TRM Update Process”).  The ALJPO’s conclusion balances the TRM’s goals of 

continuity and updating by allowing continued use of a Commission-approved TRM, like the one 

approved in this Docket, until a new TRM is approved.   
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As an initial matter, the Commission should disregard Staff’s newly raised concerns 

regarding the unintentional consequences of this conclusion on the evaluation process and 

reporting.  Staff BOE at 5.  Staff only now raises these concerns in its BOE and, therefore, has 

presented no supporting evidence.  To the extent these concerns could be cast as arguments in 

support of Staff’s position, they do not demonstrate that the TRM ceases to be effective at the 

end of each Plan Year as Staff has contended.  See, e.g., Staff Init. Comments at 3.  

Staff also argues that allowing the TRM to be effective beyond its Plan Year is contrary 

to the “limitations on applicability included in the TRM Policy Document,” pointing to the TRM 

implementation cycles identified in Table 2.2.  Staff BOE at 6.  However, Table 2.2 simply 

summarizes the regulatory implementation cycles in place in Illinois and identifies how the TRM 

works within those existing cycles.  Utilities Rep. Comments at 4.  Table 2.2 does not indicate 

that the TRM expires at any point in time, nor does Table 2.2 describe what would happen if the 

TRM were to expire.  Id.  To the contrary, the cycles shown in Table 2.2 reflect an assumption 

that the TRM remains in effect continuously.  Id.  The paragraph preceding Table 2.2 reiterates 

the nature of the TRM as a living document in stating that the ongoing TRM update process is 

necessary “[b]ecause technology and markets are so dynamic.”  Id.   

Contrary to Staff’s position, a living document by definition does not cease to exist, only 

to be created from scratch again and again.  Instead, such a document continues and grows 

through updates and modifications, according to its own terms.  Staff argues that it is incorrect to 

state that the Utilities will have to “start over” each Plan Year because the parties can use the 

previous TRM version “as a starting point.”  Staff BOE at 7.  Yet, by pointing to the previous 

version of the TRM as the baseline, Staff’s argument further supports the practical outcome 

reached by the ALJPO whereby the TRM remains in effect until modified or updated.   
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Moreover, the fact that the TRM repeatedly references annual updates underscores the 

continuous nature of the document and supports the Utilities’ position.  See, e.g., Final Order, 

Attach. A at 5, 6, 8, 11.  There can be no “updates” to a document that is being created from 

scratch.  Moreover, an entire section of the TRM document itself is devoted to a “TRM Update 

Process,” which builds on and continues the collaborative and comprehensive development 

process for future Plan Years.  See id. at 5-8 (Section 2 “TRM Update Process”).  Further, during 

the course of the program years as a result of the ongoing SAG meetings, the TRM is 

periodically updated.  Utilities Rep. Comments at 4.  This Update Process, in and of itself, 

exhibits an intention to have the TRM remain “alive” and in effect – subject to updating – for use 

in future Plan Years.  For instance, the values in Version 2 of the TRM, currently under 

consideration by the Commission in Docket No. 13-0437, were recently agreed on by the SAG 

members after months of discussions.  The Utilities and the other stakeholders to the process 

fully expect those values to apply to triennial utility energy efficiency plan filings, even though 

the Commission has yet to formally approve the consensus values in TRM Version 2. 

Finally, the TRM provides that, as Program Administrators,1 the Utilities are “responsible 

for tracking program participation, reporting estimates of energy savings using TRM values 

(where such values exist), estimating cost effectiveness, and implementing the TRM savings 

values, including TRM Measure Codes and other information necessary to apply the TRM, 

through their tracking systems.”  Final Order, Attach. A at 6.  Thus, the Utilities must account for 

any updated values in their respective tracking systems and/or cost-effectiveness analyses and 

adjust their respective energy efficiency programs accordingly.  Utilities Rep. Comments at 5.  If 

                                                 
1 The TRM defines “Program Administrators” as comprising “the Utilities and DCEO.”  Final Order, 

Attach. A at 6. 
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the Utilities must start over completely each Plan Year and wait for new, Commission-approved 

TRM values, they would face needless uncertainty on key values needed for the multi-month 

program design and implementation decisions.  Id.  This result would unfairly increase 

regulatory risk for the Utilities under 220 ILCS 5/8-103 or 8-104, lead to expending precious 

resources dealing with that needless risk, and contradict the purpose of creating “stability and 

certainty for Program Administrators as they make program design and implementation 

decisions.”  Id.; Final Order at 3; id. at Attach. A at 4 (Section 1.1 “Objectives and Purpose of 

the TRM Policy Document”).  

C. The Commission Should Adopt The ALJPO’s Conclusion That Existing, 
Approved Measures Not Be Removed From The TRM Even If There Is 
Subsequent Disagreement Over A Subcomponent Of That Measure.   

Staff’s proposition on this issue is “to remove non-consensus components of measures 

over which there are disputes from the consensus Updated TRM document submitted to the 

Commission for approval.”  Staff BOE at 10.  Read in conjunction with Staff’s position that the 

TRM ceases to exist at the end of the Plan Year, Staff’s proposition would have the effect of 

removing the entire measure from the TRM as there would be no operative document upon 

which the consensus portion of the measure could operate.  Therefore, the Commission should 

reject this proposition and adopt the ALJPO’s conclusion. 

As the ALJPO correctly concludes, the TRM is a “living” document comprised of 

Commission-approved measure values to be used in a current Plan Year, as well as in future Plan 

Years until updated or modified.  ALJPO at 8, 11.  As such, and for the same reasons set forth 

above, Commission-approved measures should not be removed at the beginning of each Plan 

Year simply because there is disagreement over a subcomponent of that measure during the 

TRM Update Process.     
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More specifically, there are many inputs in the TRM calculations, some of which 

represent “deemed” values, such as setting the number of occupants per household at 2.5.  See, 

e.g., Final Order, Attach. A at 10-11 (Section 3.4.1).  If one of those inputs changes, the use of 

the measure at issue becomes uncertain as all of the components are needed to calculate a certain 

result.  Utilities Rep. Comments at 6.  Thus, if there is a dispute about a particular data input, that 

data input should not be removed; instead, the dispute should be resolved by the Commission 

while the status quo remains in place, i.e., the Commission-approved calculation remains intact 

and the corresponding measure remains part of the TRM until the Commission approves a new 

value to take its place.  Id. 

The outcome advocated by Staff, regardless of how it is phrased, would run contrary to 

the same policy objectives set forth above, including that the Commission-approved TRM should 

provide certainty regarding the values to be used by Utilities and evaluators when planning, 

implementing, and evaluating energy efficiency programs.  See, e.g., Final Order at 3.  

Subjecting all measures to an annual consensus requirement, as advocated for by Staff, is 

unnecessary and would undercut the objective of providing certainty. 

Moreover, under Staff’s interpretation, removing the entire measure (or even a 

subcomponent) as a matter of course would assuredly result in a waste of public resources for a 

variety of reasons.  For example, the Utilities will incur costs to account for uncertainty and to 

ramp-up new measures to replace the lost value of removed measures.  Utilities Rep. Comments 

at 7.  There are also system programming changes that the Utilities would have to incur to reflect 

the removal of certain measures and implementation of new measures.  Id.  There may also be 

surplus equipment that the Utilities will have to dispose of if it is no longer used in connection 

with a measure.  Id.  Effective and efficient implementation requires certainty in values, which 
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would not exist if previously-approved values are thrown out simply because some participant in 

the SAG or the SAG’s Technical Advisory Committee (“TAC”) decided not to agree on an issue.   

The drain on public resources would be exacerbated when taking into consideration the 

negative impacts on customers, Contractors and trade allies.  The removal of an entire measure 

would result in program interruption and confusion.  Utilities Rep. Comments at 7.  Uncertainty 

of values leads to uncertainty of performance and the Utilities could be faced with having to 

terminate or suspend contracts that no longer can provide adequate savings, thereby subjecting to 

risk their relationships with Contractors and trade allies.  Id.  The Utilities also may face 

significant customer confusion and backlash when incentives disappear, particularly where 

customers are unfamiliar with energy efficiency measures in the first place.  Id.  For customers 

whose adoption of energy efficiency measures constitute a multi-month program requiring a 

customer to enter into contractual agreements with a Utility (or Utilities) and a variety of 

vendors, a sudden removal of an entire measure due to a TRM dispute may result in a series of 

contractual defaults and resulting contractual damages.  Id. at 7-8.   

In short, the Utilities, their customers and participating Contractors need controlled, 

predictable measure changes that premise themselves upon Commission-approved values.  Such 

a result is obtained via the ALJPO’s rejection of Staff’s proposal on this issue, which could bring 

about abrupt changes by a single member of the SAG or TAC. 

III. Conclusion  

For the foregoing reasons, and the reasons stated in their Brief on Exceptions and in the 

joint submissions made by the Utilities in this proceeding, the Utilities respectfully request that 

their suggested modifications to the ALJPO be adopted and that Staff’s proposals be rejected.  
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Dated:  September 18, 2013 Respectfully submitted, 
 
 NORTHERN ILLINOIS GAS COMPANY 

D/B/A NICOR GAS COMPANY 
 
By: /s/  Anne W. Mitchell   
  
John E. Rooney 
Anne W. Mitchell 
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
john.rooney@r3law.com 
anne.mitchell@r3law.com 
 
 

 
 

 
  









 

Docket No. 13-0077 14 

CERTIFICATE OF SERVICE 
   

I, Anne W. Mitchell, certify that I caused a copy of the foregoing to be served upon the 

service list in Docket No. 13-0077 via email on September 18, 2013. 

 

/s/  Anne W. Mitchell   
Anne W. Mitchell 
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
anne.mitchell@r3law.com 

 
 

 


