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STAFF REPLY TO BRIEFS ON EXCEPTIONS 
OF PROPOSED ORDER ON REHEARING 

____________________________________________________________________ 
 

 
Staff of the Illinois Commerce Commission (“Staff”), by and through its undersigned 

counsel, pursuant to Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.830), respectfully submits its 

Reply to Briefs on Exceptions  in the instant proceeding. To the extent Staff does not 

address certain issues in this Reply to Briefs on Exceptions, Staff stands by its arguments 

in its Brief on Exceptions (“BOE”). 

I. Application of Resolved Measure Level Issues 

The Utilities’ Joint BOE argues that Commission-resolved measure level values 

should be applied prospectively to the following Plan Year. Utilities BOE at 1-2. In support 

of its argument, the Utilities state that mid-year application of measure level value changes 

would (1) “add a new and unanticipated level of uncertainty into the planning and 
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implementation process, even with a 60-day grace period”; (2) increase costs; (3) 

potentially force Utilities and their contractors to “abandon or dramatically curtail customer 

community development and trade ally programs . . . harm customers’ trust  and the 

Utilities’ trade ally relationships”; (4) potentially make it difficult to track and evaluate 

results; and (5) potentially discourage contractors from proposing new and innovative 

programs. Id. at 2-4. Given these problems with mid-year application of Commission-

resolved measure level values, the Utilities argue that prospective application to the next 

Plan Year would be appropriate. Id. at 4. Staff agrees with the Utilities that mid-year 

application, even with a 60 day grace period, could potentially cause uncertainty, 

potentially harm customers’ trust, make it difficult to track and evaluate results, and 

potentially discourage new and innovative programs.   

The solution, however, is not, as the Utilities advocate, to fail to apply TRM changes 

to the Plan Year for which they were developed. Rather, the best solution would be to take 

measures to ensure that any differences are resolved on a timely basis so that a TRM 

developed for a Plan Year is actually implemented in that Plan Year.  See Staff BOE at 12. 

Any other outcome will result in out-dated measures implemented in the TRM, which is 

antithetical to the purpose and intent of the “living” TRM document. See id.  

When a TRM measure update for a Plan Year is disputed, it is the case that one or 

more parties dispute that the TRM, as it applied to that measure in the previous Plan Year, 

should carry forward.  If disputes mean, as the Utilities’ proposal would have it, that the 

previous TRM treatment for a measure carries forward, then parties advocating for 

retention of the previous year’s TRM treatment for a measure will, by default under the 

Utility proposal, prevail.  Failing to update measures likely inflate savings values over what 
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a properly updated TRM would dictate.  In particular, Utilities will have a strong incentive to 

dispute any revision to a TRM that causes savings values to decrease.  This is true even 

for the “60 day grace period” contemplated in the PO. The 60 day grace period still allows 

the Program Administrators to improperly ascribe savings values that the Commission 

found to be inappropriate for two months. Id.; see Staff Reply Comments at 33.    

Staff believes the Utilities’ proposed solution actually poses the same problems as 

mid-year application. First, Staff believes that costs would increase under the Utilities’ 

proposal to delay implementation to a future Plan Year because their proposal will result in 

a significant increase in the number of contested issues the Commission must decide 

each year. The source of this increase in the number of contested issues is due to the fact 

that their proposal enables them to lock-in favorable values for an additional year simply 

by not agreeing to a TRM change.   

Second, the Utilities state that mid-year application of measure level value changes 

would potentially force Utilities and their contractors to “abandon or dramatically curtail 

customer community development and trade ally programs . . . harm customers’ trust and 

the Utilities’ trade ally relationships.”  However, obsolete data cannot accurately reflect the 

savings that energy efficiency programs have produced, meaning Program Administrators 

may appear to have achieved their required energy efficiency goals when, in fact, they 

have not.  The trust and confidence of participating customers could be irreparably lost if 

those customers realize far less energy savings than promised by the Utilities and the 

TRM after investing significant personal or corporate capital in the offered measures.  See 

Staff Reply Comments at 13.   Therefore, the Utilities’ proposal creates a potential for an 
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even greater loss in customers’ trust than does the solution adopted in the Proposed 

Order. 

Third, the Utilities state that mid-year application of measure level value changes 

would potentially discourage contractors from proposing new and innovative programs. 

Delaying application of what the Commission ultimately determines is the appropriate 

measure level values until the next Plan Year would just as necessarily delay 

implementation of new and innovative programs that are grounded in the appropriate 

measure level values. Moreover, there is a real potential for those formerly-new and 

innovative programs to be out-dated by the time they are actually implemented in Illinois, 

as measure level values in energy efficiency are changing quickly.  

Indeed, the Utilities’ proposal could result in a situation where the Commission 

resolution on the non-consensus TRM Update never is implemented.  In particular, a non-

consensus measure developed, for example, for Plan Year 3 (“PY3”), which is disputed 

but later approved by the Commission, would not be implemented under the Utilities’ 

proposal until PY4.  PY4 specific updates could well be developed and implemented prior 

to PY4 if consensus develops on those updates.  See Staff Reply Comments at 32-35.  

This means not only that time and effort to develop the TRM PY3 measure will be lost, but 

that the TRM treatment for the measure found to be appropriate by the Commission for 

PY3 is never implemented.  Again, the result of the Utilities’ proposal will often be the 

preservation of incorrect TRM treatment for measures and associated errors in savings 

prescriptions.   Preserving such errors contributes to and exacerbates inefficient 

administration of energy efficiency plans.     
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This result is inconsistent with what Staff believes is the Commission’s intent to 

implement new and innovative programs for energy efficiency, and Staff recommends the 

Commission reject the Utilities’ proposal to avoid this result, and instead adopt Staff’s 

alternative proposal. Staff BOE at 12-13; see Staff Reply Comments at 33.  

Specifically, Staff recommends the PO should be amended to adopt Staff’s proposed 

alternative recommendation: a November 1 deadline should be adopted for submission of 

the Updated TRM to the SAG. This would satisfy all parties’ expressed concerns; it was 

not opposed by the AG/CUB in Reply Comments, and the Utilities’ Reply Comments 

indicate they are open to an earlier deadline than March 1. Utilities Reply Comments at 13-

14; Utilities BOE at 1-4. To the extent the Utilities argued that other parties, including the 

evaluators, have not had a change to fully vet this proposal, Staff notes that it fully 

explained in its Initial Comments how evaluators could meet the earlier deadlines. Staff 

Initial Comments at 14-15; see Utility Reply Comments 13-14.  The evaluators are fully 

aware that the decisions in this docket would impact their evaluation procedures, and 

chose not to intervene.    

Under Staff’s alternative recommendation, the Commission will resolve the non-

consensus TRM Update issues prior to the start of the applicable program year for which 

the TRM was being updated. Thus the Utilities and the evaluators will be able to use this 

single set of Commission-approved Updated TRM values across the entire program year 

in their implementation and evaluation.  This will greatly simplify the implementation and 

evaluation process, reduce or equalize costs, maintain customers’ trust, allow for easy 

tracking and evaluating of results, encourage new and innovative programs, and is 

consistent with the intent of the TRM Policy Document agreed to by all parties.  
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Therefore, Staff continues to recommend the Order on Rehearing state the following: 

The parties propose three different recommendations regarding when 
Commission-resolved measure level non-consensus issues should be 
applied. Although AG/CUB and the Utilities advocate for prospective 
application, the Utilities recommend that the measures should be applied to 
the following Plan Year while AG/CUB posits that prospective application 
should begin within 60 days of the Commission’s Final Order on the issues. 
Staff advocates for application to the start of the program year for which the 
TRM was being updated in the first placeretroactive application. The 
Commission finds that Staff’s position the compromise 60-day-post-ICC 
Order grace period position endorsed by the AG/CUB is a fair and 
reasonable position that serves the goal of ensuring cost-effective programs 
by not falsely ascribing inappropriate savings values for an entire year but 
also providing the Utilities with the time to adjust the affected measure’s 
program delivery, should that be necessary, based on the updated 
parameter value. The Staff AG/CUB position represents a reasonable 
compromise affecting the evaluation and delivery of utility programs, and 
ensures that the most up-to-date parameters are incorporated into energy 
savings calculations and program planning.  
 
Staff’s alternative proposal to have the non-consensus issues submitted to 
SAG by November 1 is reasonable, provides certainty and the prospective 
application advocated by AG/CUB and the Utilities, and is hereby adopted.  
This requirement shall begin in 2014 with the submission of the TRM 
Version 4.0 to be submitted to the SAG November 1, 2014.  
 
Given it is already late in this calendar year, TRM Version 3.0 shall still be 
submitted by March 1, 2014. However, to the extent the Commission issues 
Orders on or after June 1, the resolution of those issues shall be applied 
retroactively, beginning June 1 of that Plan Year. Doing otherwise would 
incent the Utilities to continually delay implementing improvements to their 
energy efficiency measures and creates costly reporting requirements for 
the Utilities and the evaluators for the program year.   

 
The Commission, having given due consideration to the entire record and 

being fully advised in the premises, is of the opinion and finds that: 
 

… 
 
(3) Commission-approved TRM values shall remain in effect only for the Plan 

Year for which it was designed and intended following the end of each Plan 
Year until modified or updated in accordance with a Commission Final 
Order; 
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(4) Commission-approved A non-consensus subcomponent of a TRM measure 
shall not be removed from the consensus Updated TRM and considered by 
the Commission separately from that document on the basis that there is a 
subsequent disagreement over the a subcomponent of that measure; and 

 
(5) Commission-determined resolutions of TRM measure level non-consensus 

matters that are issued during a Plan Year shall be applied to the beginning 
of the Plan Year for which the TRM was being updatedafter allowing for a 
60-day grace period for implementation. 

 
 

… 
 

IT IS FURTHER ORDERED that Staff must file as a compliance filing, a 
revised IL-TRM Policy Document that reflects the following changes within 45 days 
of the date of the Commission Order on Rehearing in this docket: 

 
Each Plan Year, the consensus and non-consensus TRM Updates 
that will comprise the Updated TRM applicable to the following Plan 
Year shall be submitted to the SAG by November 1 such that Staff 
can submit the consensus and non-consensus portions of the 
Updated TRM with the Staff Reports it submits to the Commission to 
initiate proceedings to consider approval of the Updated TRM 
(consensus and non-consensus TRM Updates) on an expedited 
basis. Such Staff Reports shall also recommend that the 
Commission’s Initiating Order establish a schedule for the submission 
of Initial and Reply Comments such that the Commission can 
approve the Updated TRM (consensus and non-consensus TRM 
Updates) by March 1. In the event that the Comparison Exhibit of 
Non-Consensus TRM Updates that appropriately reflects each party’s 
position is not submitted to the SAG by November 1, then Staff shall 
move forward without such document and submit a Staff Report to 
the Commission describing the non-consensus TRM Update issues 
such that the Commission’s Initiating Order can appropriately limit the 
scope of the non-consensus TRM Update proceeding to only those 
areas of non-consensus. 

 
 

II. General Agreement with the Parties 

Staff notes that it has reason to believe that that there is general agreement that 

where the consensus Updated TRM that has not yet been formally approved by the 

Commission for a program year by June 1, it will be effective retroactively to June 1 once 
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approved, such that the consensus updated TRM values would still be applied as of June 

1. Likewise, such a common understanding, if reflected in the Order on Rehearing, would 

alleviate some of Staff’s concerns regarding the ongoing use of outdated values when all 

parties agree such values should be updated.  Further, it would be consistent with the 

TRM measure code specification in the TRM and it would reduce many of the 

unnecessary complications to the evaluation process and reporting that the PO currently 

implicates. See, e.g., Staff BOE on Rehearing at 4-5.  If this is indeed the common 

understanding, Staff hopes that the Order on Rehearing will so reflect.  

 Further, the Staff now believes that there may be common understanding among 

the parties that, in instances when a single parameter of a measure is a non-consensus 

item, parties interpret the proposed order as having the “Commission order plus 60 days 

timeline” apply only to that contested non-consensus parameter, and that only those items 

would be affected by the “Commission Order plus 60 days” rule – not the entire outdated 

measure. If there are consensus updated parameter values within the measure then those 

updated parameter values should take effect at the start of the Plan Year June 1, since 

those parameters within the measure represent agreement of the best, appropriate 

updated parameter values. Again, if this is the common understanding, it would, if reflected 

in the Order on Rehearing, alleviate some of Staff’s concerns regarding the ongoing use of 

outdated values. Again, Staff hopes that the Order on Rehearing will so reflect. 

 Staff is cognizant of the fact that the last matters raised may not necessarily be 

responsive to the Briefs on Exceptions of other parties. Staff would have no objection, 

therefore, if any party wished to file a clarifying surreply, assuming the ALJ is prepared to 

entertain such.   
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Assuming that the general agreement described above, is in fact found to exist, 

Staff proposes that certain changes be incorporated in the Order on Rehearing, as follows:   

The Commission adopts the Parties’ common understanding with respect 
to consensus TRM updates and the AG/CUB recommendation with 
respect to non-consensus TRM updates. the recommendation advanced 
by AG/CUB and the Utilities and conclude that the TRM’s goals of 
continuity and updating would be better served if the TRM remains in 
effect following the end of each Plan Year until it is modified or updated in 
accordance with a Commission final order.  It is evident from the record 
that the TRM’s repeated references to annual updates and the “TRM 
Update Process” emphasize its continuous nature and demonstrates an 
intention by the parties to have the TRM remain in effect for future plan 
years until modified or updated pursuant to a Commission order.  To 
require that the Utilities start over each Plan Year and wait for new, 
Commission-approved TRM values would cause the Utilities to face 
needless uncertainty regarding the key values needed for program design 
and implementation decisions.  This would contradict the purpose of 
creating stability and certainty for Program Administrators as they make 
program design and implementation decisions.   
 
                                                      … 
 
 
We agree with AG/CUB and the Utilities and find that existing 
Commission-approved TRM measures should not be removed from the 
TRM if there is a subsequent disagreement over a measure or a 
subcomponent of a measure.  As we concluded in the previous section, 
the TRM is a “living” document designed to have continuity.  The same 
reasons and policy objectives that support the position that the TRM 
remain in effect following the end of each Plan Year until new values are 
approved also support not removing TRM measures due to a subsequent 
disagreement over a component.  The Commission-approved TRM should 
provide certainty regarding the values to be used by Utilities and 
evaluators when planning, implementing and evaluating energy efficiency 
programs.  Removal of entire measures, or even subcomponents of 
measures, would result in program interruption and confusion that would 
likely discourage Contractor and customer participation and be antithetical 
to the controlled measure changes required for successful implementation 
of Commission approved EE measures.   
 
The Commission therefore finds that in the event of a dispute about an 
input to a measure or its subcomponent, that disputed input should not be 
removed contained in the Consensus Updated TRM but instead the 
Commission-approved inputcalculation should remain in effectintact and 



10 
 

the affected measure remain as part of the TRM until 60 days after the 
Commission approves a new value to take its place.  
  

… 
 
 
 
(3) Commission-approved TRM values shall remain in effect following 
the end of each Plan Year for non-consensus TRM updatesuntil modified 
or updated in accordance with a Commission Final Order; 
 
 

… 
 
  
 
IT IS FURTHER ORDERED that Staff must file as a compliance filing, a 
revised IL-TRM Policy Document that reflects the general agreement 
reached among the parties and the Commission’s conclusions described 
herein within 45 days of the date of the Commission Order on Rehearing in 
this docket. 
 
 

 

PO at 8, 11, 18. 

III. Conclusion 

WHEREFORE, Staff respectfully recommends the Commission approves Staff’s 

modifications to the ALJ’s Proposed Order made herein.  
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