
  
 
 

 

 

September 17, 2013 
 
 
 
Rock Island Clean Line LLC   : 
       :  
Petition for an Order granting Rock   : 
Island Clean Line LLC a Certificate   :  
of Public Convenience and Necessity   : 
pursuant to Section 8-406 of the Public   : 
Utilities Act as a Transmission Public   : 12-0560 
Utility and to Construct, Operate and   : 
Maintain an Electric Transmission Line   : 
and Authorizing and Directing Rock   : 
Island Rock Island pursuant to Section   : 
8-503 of the Public Utilities Act to    : 
Construct an Electric Transmission Line.  : 
         
             
      

ADMINISTRATIVE LAW JUDGE’S RULING 
 
 This ruling by the Administrative Law Judge is issued with respect to the “Renewed 
Motion to Compel the Commission to Consult with the Illinois Department of Natural 
Resources [‘IDNR’]” (“Motion”), filed on behalf of the Illinois Landowners Alliance, NFP 
(“Movant” or “ILA”).   
 
 Movant argues, in part, that Illinois statutory law mandates that agency consultation 
regarding anything affecting Natural Areas “shall be conducted early in the planning of the 
proposed action.” 525 ILCS 30/17.  According to Movant, “Such action is not discretionary 
with the agency. Based on the applicable statutes, regulations and case law, it is evident that 
the Commission should carry out its duty to officially consult with the Illinois Department of 
Natural Resources regarding the issues identified herein ….” (Motion at 6) 
 
 In 525 ILCS 30/17, the Illinois Natural Areas Preservation Act states, in part, “It shall 
be the public policy of each agency of State or local government to utilize its authority in 
furtherance of the purposes of this act, and to evaluate, through a process of consultation 
with the [Illinois] Department [of Natural Resources], whether the actions, including capital 
projects that are authorized, funded, or carried out by the agency of State or local 
government are likely to result in the destruction or adverse modification of any natural area 
that is registered under this Act or identified in the Illinois Natural Areas Inventory.” 
  
 In Paragraph 5 of its Motion, Movant cites its direct testimony, submitted on June 25, 
2013, “pointing out failures of Rock Island to investigate adequately environmental impacts of 
its proposed project.”  It is noted in this ruling that these assertions by Movant are disputed by 
RICL. 
 
 In Paragraph 6 of its Motion, Movant argues, “Despite its assertions that Staff would 
provide testimony as environmental impact, Staff has failed to do so.” 
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Position of Staff and RICL; ILA Reply 

 
 The Illinois Commerce Commission Staff (“Staff”) and Rock Island Clean Line LLC 
(“RICL”) filed responses to the Motion in which they recommend that the Motion be denied.  
Movant filed a reply to the responses. 
 
 According to the Staff, it routinely recognizes the protection of nature preserves, buffer 
areas and registered areas to avoid recommending any action that would adversely affect 
them. In particular, Staff states that it routinely inquires of the applicant during discovery 
regarding whether the applicant has completed the Endangered Species Consultation 
Process with the IDNR as well as required under Chapter 17 of the Illinois Administrative 
Code 1075, 520 ILCS 10/11 – Illinois Endangered Species Act -- and 525 ILCS 30/17 – 
Illinois Natural Areas Preservation Act. (Staff response at 4-5) 
 
 It is noted in this ruling that under the current schedule in this case, the date for the 
filing of Staff and Intervenor rebuttal testimony in response to each other’s direct testimony is 
September 17, 2013. The date for the filing of Staff and Intervenor rebuttal testimony in 
response to each other’s September 17, 2013 filings and in response to RICL’s rebuttal 
testimony is October 15, 2013. 
 
 In its response to the Motion, Staff argues that neither Sections 8-406 nor 8-503 of the 
Public Utilities Act (“PUA”) require the Commission to consult with any other State agency, 
including IDNR, when determining whether to grant a certificate of public convenience and 
necessity. (Staff response at 4) 
 
 Staff states that the statutes cited by Movant require an agency to consult with IDNR 
when it “authorizes, funds or carries out” the project.  Staff and RICL argue that under Illinois 
caselaw, the Commission is not “authorizing” RICL’s proposed project. (Staff response at 6)  
   
 Staff and RICL rely on the decision of the Illinois Appellate Court in Pierce Downer’s 
Heritage Alliance v. Village of Downers Grove, 302 Ill.App.3d 286, 297 (2nd Dist. 1998) 
(Pierce Downer’s).  There the Court held that a consultation with IDNR was not required 
under the statute.  The Court held that the actions of the Village Board and the Illinois Health 
Facilities Planning Board (“HFPB”) were not “authorizations” under Section 17 of the Natural 
Areas Preservation Act. Id. at 300.  
 
 The Court determined that because of the legislature’s use of the word “planning” in 
the preface of Section 17, the broad dictionary definition of “authorize” was insufficient. Pierce 
Downer’s at 286, 297.  The term “planning” requires that the public agency or municipality 
had a role in forming the scheme or the program.   
 
 The Court stated that “such a role clearly requires more active participation than that 
which would satisfy the traditional dictionary definition of ‘authorize.’” Id. at 297.  The Court 
further explained, “[W]e believe that the Act was meant to apply only to an action in which the 
state agency or local government is a more active participant in the process. We believe that 
such active participation requires that the state agency or local government have a direct role 
in either the planning, design, funding, construction, or carrying out of the action.” Id. at 297. 
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 The Court found that neither the Village Board’s approval of Advocate’s amended site 
development plan, nor the HFPB’s issuance of a certificate of need for the new facility, was 
an “authorization” under Section 17. Id. at 296, 297. The Court noted that issuance of a 
certificate of need by the HFPB for a new health facility represents a determination that there 
is an identifiable need for the health facility based on the community’s population, the number 
of existing medical facilities, the extent to which the existing facilities are used, the availability 
of medical personnel, and other factors. Id. at 296, citing Section 12 of the Illinois Health 
Facilities Planning Act, 20 ILCS 3960/12. 
 
 In its reply, Movant ILA relies on McHenry County Defenders, Inc. v. The City of 
Harvard, 384 Ill. App. 3d 265, 891 N.E.2d 1017 (2d Dist. 2008) (“McHenry”) in support of its 
position that “the [Illinois Commerce] Commission is involved to a degree that includes 
planning and involvement to the level of an ‘authorization.’” (ILA reply at 10)  In that case, the 
Second District held that the level of involvement amounted to authorization. 
 
 In McHenry, the Court noted that the authorization in that case contained the recitation 
that the “Corporate Authorities …have concluded that the annexation of the property to the 
City, under the terms and conditions hereinafter set forth, would enable the City to control the 
development of the area and serve the best interest of the City.” Id. at 1027-1028.  Movant 
asserts that the issues in McHenry were complex, like those before the Commission in this 
proceeding.  According to Movant, “just as the Commission has its own engineering staff to 
review plans for building this particular line, the Village in that case had engineers on staff as 
well.” (IPL reply at 10, citing McHenry at 1027)   
 
 Movant argues, “Again, just as happens in some Commission proceedings, those 
plans, after review by the village (rather than Staff) engineer, were revised. (Id.)  This result is 
something that even Rock Island has recognized in the past, noting that if the Commission 
may ‘conclude[] that’ another route is ‘superior’ they will proceed with the Proposed 
Alternative Routes.” (IPL reply at 10)  Movant asserts that conditions may be imposed upon 
the project by the Commission as well which Movant regards as part of planning. (Id.) 
 
 Movant argues that by contrast, the case relied upon by Staff and RICL, Pierce 
Downer’s, involved an “insignificant amendment to a single development unit plan, to a small 
piece of land, with no real review of the plans in the single meeting that took place.”  Pierce 
Downer’s involved what amounted to a” rubber-stamping.”  (ILP reply at 11) 
 
 Movant claims the McHenry case involves facts that more closely resemble those in 
the present case than do the facts of Pierce Downer’s. According to Movant, “This 
Commission has been actively and intensively reviewing the plans - economic, engineering, 
and otherwise - of Rock Island.” (Id. at 11) 
 

Other Arguments 
 
 With respect to other statutory criteria, RICL argues that Movant has not shown that 
the impacts are “likely” to occur within the meaning of the statutes relied on by Movant. (RICL 
response at 6-12)  In rebuttal testimony filed August 20, 2013, RICL further responded to 
Movant’s testimony regarding purported adverse impacts. 
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 RICL also comments that Movant does not identify any certificate orders in which the 
Commission engaged in a consultation with the IDNR pursuant to either statute cited by 
Movant.    
 
 In other arguments, Staff contends that the enforcement mechanism in the Illinois 
Natural Areas Preservation act is a writ of mandamus to compel, rather than a Motion to 
Compel as ILA filed. Staff contends that the “Motion to Compel the Commission” is an 
inappropriate vehicle to achieve Movant’s desired end. (Staff response at 8) 
 

Conclusion  
 
 In its arguments that “the Commission is involved to a degree that includes planning 
and involvement to the level of an ‘authorization’” similar to McHenry, Movant relies in part on 
the actions of Commission Staff members who are witnesses in the proceeding.   
 
 For example, Movant states that “[t]his Commission has been actively and intensively 
reviewing the plans - economic, engineering, and otherwise - of Rock Island.”  Movant also 
states that “the Commission has its own engineering staff to review plans for building the 
particular line.” 
 
 Movant’s comments appear to blur the line between the role of the Commission Staff 
witnesses and that of the Commission in contested proceedings such as the instant one.  
The current case, initiated pursuant to Sections 8-406 and 8-503 of the PUA, is a contested 
docketed proceeding.  There are numerous parties who are participating pursuant to a 
schedule.  Among other things, the schedule includes dates for the filing by parties of 
proposed witness testimony and exhibits.  The testimony-filing schedule is in progress.  
Some rounds have been completed; others are due on future dates.  In this context, the Staff 
is functioning as a party to the proceeding.  The Staff witnesses do not serve as advisors to 
the Commission; in fact, they are not allowed to do so by virtue of ex parte restrictions.   
 
 As a participant, like other parties, Staff conducts discovery and files testimony, 
through witnesses, including testimony in response to other parties.  At the hearings, parties 
have the opportunity to cross-examine the witnesses of other parties, including Staff 
witnesses.  The Commission will ultimately render a decision based on the entire evidentiary 
record presented by the parties, including Staff.  For that matter, the Commission’s decisions 
must be made based on the evidence of record. The input from “its own engineering staff” 
relied upon by the Commission is that which is put into the evidentiary record.  
 
 Given Movant’s apparent reliance of Staff’s participation in the proceeding in support 
of the Motion to Compel -- as well as Staff’s argument that the “Motion to Compel the 
Commission” is an inappropriate procedural vehicle and Movant’s reply thereto, and the 
absence of any cited Commission cases addressing statutorily mandated consultations -- it is 
not clear whether Movant is requesting that the Commission Staff, as a participant in the 
case, be ordered to consult with IDNR; or whether Movant is asking the Commission to 
compel itself to do something in that regard; or whether Movant is seeking some other relief. 
 
 In order to provide Movant with an opportunity to clarify its Motion, if it wishes to do so, 
Movant is hereby given 14 days to file either a response to this ruling or an amended motion. 


