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I. INTRODUCTION 1 

Q. Please state your name and business address. 2 

A. My name is David J. Effron.  My business address is 12 Pond Path, North Hampton, 3 

New Hampshire, 03862. 4 

 5 

Q. Have you previously submitted testimony in this docket? 6 

A. Yes.  I submitted direct testimony on July 19, 2013, marked as AG Exhibit 2.0.  My 7 

qualifications and experience are included with my direct testimony. 8 

 9 

Q. What is the purpose of your rebuttal testimony? 10 

A. In this rebuttal testimony, I respond to the rebuttal testimony of Company witness 11 

Brinkman.  12 

 13 

II. DEFERRED TAXES – VACATION PAY 14 

Q. Ms. Brinkman criticizes your direct testimony on the issue of deferred income 15 

taxes related to vacation pay because you did not respond to her “detailed 16 

discussion” and “analysis.”   Do you have a response? 17 

A. Yes.  In my direct testimony, I addressed what I considered to be the relevant points 18 

regarding the treatment of deferred taxes related to vacation pay.  However, in 19 

response to Ms. Brinkman’s criticism, I will present a more detailed analysis of her 20 

direct testimony on this topic. 21 

  Ms. Brinkman started out mischaracterizing the issue by claiming that “in 22 

ICC Docket No. 12-0321, the issue with regard to ADIT associated with accrued 23 
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vacation pay was a dispute over whether an ADIT liability exists with regard to the 24 

capitalized portion of accrued vacation pay recorded to Federal Energy Regulatory 25 

Commission (“FERC”) Account 186000 Deferred Debit.”  ComEd Ex. 2.0, at 26 

16:317-321.  That, however, was not the substance of the dispute in ICC Docket 27 

No. 12-0321.  The basic dispute in ICC Docket No. 12-0321 was whether the 28 

capitalized portion of accrued vacation pay should be included in rate base at all.  It 29 

was the position of AG/AARP and CUB that the capitalized portion of accrued 30 

vacation pay did not represent investor funds and should not be included in rate 31 

base as proposed by the Company.  ICC Docket No. 12-0321, AG/AARP Initial 32 

Brief (October 12, 2012) at 7-8.  This is the same position that I am taking now. 33 

  Ms. Brinkman then stated that in ICC Docket No. 12-0321, AG/AARP and 34 

CUB “suggested treating the capitalized portion of accrued vacation pay as a 35 

deferred tax liability”  ComEd Ex. 2.0, at 19:382-383.  AG/AARP and CUB did no 36 

such thing in Docket No. 12-0321.  AG/AARP and CUB did not suggest that the 37 

capitalized portion of accrued vacation pay should be treated as a deferred tax 38 

liability, nor did AG/AARP and CUB even suggest that there was a deferred tax 39 

liability associated with the capitalized portion of accrued vacation pay. 40 

Ms. Brinkman, in her direct testimony, stated that treating the capitalized 41 

portion of accrued vacation pay as a deferred tax liability is inappropriate. While I 42 

agree that this would be inappropriate, it has nothing to do with what AG/AARP 43 

and CUB proposed in Docket No. 12-0321 or what I am proposing now. 44 

  Ms. Brinkman, in her direct testimony, went on to state that “[n]o deferred 45 

tax liability is associated with the capitalized portion of vacation pay in the 46 
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Deferred Debit account” ComEd Ex. 2.0, at 19:382-383.  This is true, but irrelevant.  47 

I explained in my direct testimony why the capitalized portion of vacation pay in 48 

the Deferred Debit account should not be included in rate base (see AG Ex. 2.0, at 49 

4-5:80-99).  Ms. Brinkman did not claim in her direct testimony that the capitalized 50 

portion of accrued vacation pay represents investor supplied funds, and she offered 51 

no rebuttal to my direct testimony on this point.  As the capitalized portion of 52 

vacation pay in the Deferred Debit account should not be in rate base to begin with, 53 

it is irrelevant whether there is a deferred tax liability associated with that non-rate 54 

base amount. 55 

 56 

Q. Did you fail to comply with the Commission’s request in Docket No. 12-0321 on 57 

this matter, as Ms. Brinkman asserts? 58 

A. No.  In its analysis and conclusions on this issue in Docket No. 12-0321, the 59 

Commission “encourage[d] the parties to make arguments that are clear and 60 

concise” and stated that it “hopes to see this issue further developed in subsequent 61 

rate cases.”   Docket No. 12-0321, Order, December 18, 2012, at 17.  I believe that 62 

my direct testimony presents a clear and concise argument that further develops the 63 

issue.  See AG Ex. 2.0 at 6. 64 

 65 

 Q. Can you briefly summarize that argument? 66 

A. The Company’s operating reserves represent accruals that have not yet been 67 

disbursed as cash.  These operating reserves, including accrued vacation pay, are 68 

deducted from plant in service in the determination of rate base.  A portion of the 69 
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vacation pay is charged to expense and a portion, representing the amount that will 70 

ultimately be added to plant accounts, is charged to a deferred debit account.   The 71 

Company adds this deferred debit to rate base. 72 

  The issue is whether the deferred debit should be added separately to rate base 73 

or should be offset against the accrued vacation pay liability that is deducted from 74 

rate base.  I disagree with the Company’s approach of adding the deferred debit to 75 

rate base, because the deferred debit does not represent actual investor supplied 76 

funds.  Rather, the deferred debit balance should be netted against the accrued 77 

vacation pay included in operating reserves.  Because the deferred tax related to 78 

vacation pay is calculated by applying the income tax rate to the reserve balance, my 79 

proposal results in a reduction of $8,945,000 to the deferred tax debit balance 80 

included in rate base. 81 

 82 

III. BILLING DETERMINANTS 83 

Q. Does Ms. Brinkman agree with your direct testimony that “[i]n substance, what 84 

the Company is advocating is that its rates be determined using the actual 2014 85 

revenue requirement and 2012 billing determinants”? 86 

A. No.  She claims that this is not correct, because “[i]n this case, for example, the 87 

actual revenue requirement ComEd is recovering is for 2012” (ComEd Ex. 13.0, at 88 

33:712-713).  89 

 90 

Q. Is this a valid criticism? 91 
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A. No.  As Ms. Brinkman is well aware, in this case, the actual revenue requirement 92 

ComEd is recovering is the 2012 revenue requirement plus projected 2013 plant 93 

additions.  Although this may seem to be an overly fine distinction to Ms. 94 

Brinkman, it is the addition of the 2013 plant additions to the 2012 rate base that is 95 

the basic justification for the adjustment to billing determinants. 96 

 97 

Q. Is her other criticism, that “[t]he first time that charges will be based on the 98 

‘actual 2014 revenue requirement’ is in 2016’ (ComEd Ex. 13.0, at 33:712-713), 99 

any more valid? 100 

A. No.  As Ms. Brinkman is well aware, the recovery of the actual 2014 revenue 101 

requirement in 2016 will include carrying charges at the Company’s weighted 102 

average cost of capital.  This puts the Company in exactly the same financial and 103 

economic position as if the actual 2014 revenue requirement were recovered 104 

currently in 2014.  That is, although the full recovery does not take place until two 105 

years after the costs are incurred, the Company is compensated by the inclusion of 106 

carrying charges on the incremental amount recovered, so that the present value of 107 

the recovery is the same as if all the costs had been recovered contemporaneously.  108 

Under the Company’s proposed method, the rates to produce those 2014 actual 109 

revenues would be based on 2012 billing determinants.  I believe that a mechanism 110 

that mitigates this mismatch is reasonable and does not result in an unjustified loss 111 

of revenues to the Company. 112 

 113 
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Q. In your direct testimony you stated that one of the reasons that billing 114 

determinants should not be adjusted for trends in use per customer is that it is 115 

difficult to quantify actual trends in use per customer with any reasonable 116 

degree of precision.  As an example, you noted that using the same time periods 117 

used to calculate the customer growth rates, the use per residential customer 118 

appears to be on an increasing trend.  Ms Brinkman claims that you did “not 119 

provide any information to support the alleged increasing use per residential 120 

customer, and that statement is not consistent with the facts.”  ComEd Ex. 121 

13.0, at 35:757-762.  Can you provide the information to support the increasing 122 

use per residential customer? 123 

A. Yes.  First, I would note that, as far as I am aware, the Company did not submit any 124 

data requests seeking the information on which that testimony was based.  However, 125 

as I stated in my direct testimony, I used the same time periods that were used to 126 

calculate the customer growth rates.  This information was provided by the Company 127 

and is shown on ICC Staff Exhibit 5.0, Attachment 5.1, Page 3.  On AG Exhibit 4.1, I 128 

have used the information provided by the Company to show the use per residential 129 

customer over the same period used to calculate the customer growth rate.  As can be 130 

seen, the use per residential customer in the first four months of 2013 was 0.82% 131 

greater (not allegedly greater) than in the corresponding period of 2012.  Based on 132 

Ms. Brinkman’s detailed response to Mr. Johnson, I have to believe she was aware of 133 

ICC Staff Exhibit 5.0, Attachment 5.1, Page 3 and could have performed the same 134 

calculation herself, rather than offering the conclusory statement that increasing use 135 

per residential customers “is not consistent with the facts.”  Again, I am not 136 
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recommending that the billing determinants be adjusted to reflect increasing use per 137 

residential customer.  However, this demonstrates that my proposed adjustment for 138 

customer growth is not one-sided, as Ms. Brinkman contends. 139 

 140 

IV. ACTUAL RATE BASE TO BE USED IN COLLAR CALCULATION 141 

Q. Does your proposal to use an average rate base in the ROE collar calculation 142 

create “a mismatch when calculating ComEd’s earned ROE” as Ms. Brinkman 143 

claims (ComEd Ex. 13.0, at 6:122)? 144 

A. No.  This is no more of a mismatch than is the Company’s use of the year-end 2012 145 

capital structure to determine the revenue requirement associated with a rate base that 146 

includes 2013 plant additions on Schedule FR A-1.   147 

 148 

Q. Do you have a response to Ms. Brinkman’s testimony that your “position is 149 

inconsistent with the approved formula” (ComEd Ex. 13.0, at 7:127)? 150 

A. Yes.  AG counsel has advised me that on September 5, 2013, a complaint was filed 151 

with the Commission seeking resolution of certain issues that the Company has 152 

labeled “inconsistent with the approved formula,” including the use of an average rate 153 

base in the ROE collar calculation.  The Commission has assigned this complaint to 154 

ICC Docket No. 13-0511.  I have further been advised by counsel that a motion 155 

seeking to consolidate 13-0511 with this docket is currently before the ALJ. 156 

 157 

Q. Do you agree with Ms. Brinkman that your proposal is not appropriate because 158 

“[t]he amounts of debt and equity on the financial statements at the end of the 159 
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year may be different than the amounts carried throughout the year” (ComEd 160 

Ex. 13.0, at 7:127)? 161 

A. No.  I agree that if the rate base grows over the course of the year, the total of debt 162 

and equity at the end of the year will be greater than the average balances over the 163 

course of the year.  The purpose of my proposal is to avoid treating the debt and 164 

equity as of the end of the year as if it had been outstanding for the whole year for the 165 

purpose of the ROE collar calculation. 166 

 167 

Q. Does your proposal create “an artificially inflated earned ROE” as Ms. 168 

Brinkman asserts (ComEd Ex. 13.0, at 8:146-149)? 169 

A. No.  When rate base increases over the course of the year, the use of a year-end rate 170 

base tends to artificially deflate the calculated earned ROE relative to the ROE 171 

actually earned, as I explained in my direct testimony.  Ms. Brinkman presented 172 

nothing to rebut or refute that testimony. 173 

 174 

V. CALCULATION OF INTEREST ON RECONCILIATION ADJUSTMENTS 175 

Q. As with her rebuttal to your testimony on the ROE collar calculations, Ms. 176 

Brinkman states that your proposal to net accumulated deferred income taxes 177 

(“ADIT”) against the reconciliation balance on which interest is calculated is 178 

“not consistent with the existing formula” (ComEd Ex. 13.0, at 10:195-197).  179 

Do you have a response? 180 

A. Yes.  As with the issue of the ROE collar calculation, AG counsel has advised me 181 

that on September 5, 2013, a complaint was filed with the Commission seeking 182 
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resolution of certain issues that the Company has labeled “inconsistent with the 183 

approved formula,” including the calculation of the interest on reconciliation 184 

adjustments.  The Commission has assigned this complaint to ICC Docket No. 13-185 

0511.  I have further been advised by counsel that a motion seeking to consolidate 13-186 

0511 with this docket is currently before the ALJ. 187 

 188 

Q. Is Ms. Brinkman’s characterization of the proposal to net ADIT against the 189 

reconciliation balance on which interest is calculated as a “disallowance” 190 

(ComEd Ex. 13.0, at 10:199) accurate? 191 

A. No.  No one is recommending any disallowance of a return on the Company’s actual 192 

net cash investment in the reconciliation balance. 193 

 194 

Q. Do the ADIT related to the reconciliation balance represent an actual cash 195 

benefit to the Company? 196 

A. Yes.  As I explained in my direct testimony, when the reconciliation represents an 197 

under-recovery, the current income tax expense is lower than it would have been in 198 

the absence of that under-recovery. The corresponding reduction to income taxes 199 

currently payable is a real cash benefit and should be recognized in the calculation of 200 

interest on the reconciliation balances.  The recording of deferred taxes does not by 201 

itself provide a cash benefit, but the deferred tax balance represents the cash benefit 202 

to the Company of the reduced income taxes currently payable. 203 

 204 
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Q. Is Ms. Brinkman correct that the income tax expense is not lower than it would 205 

have been as a result of the book-tax timing difference in the recognition of the 206 

reconciliation revenues (ComEd Ex. 13.0, at 11:216-218? 207 

A. This is technically correct but misleading.  The total income tax expense is not lower; 208 

however, the cash income tax expense is lower as a result of the deferred recognition 209 

of the reconciliation revenues for income tax purposes.  The deferred income taxes 210 

represent the reduction to the cash income tax expense, and that is the balance that 211 

should be recognized in the calculation of the interest on the reconciliation balance. 212 

  Ms. Brinkman’s claim that there is no cash received from deferred income 213 

taxes (ComEd Ex. 130, at 11:216-231) is equivalent to me claiming that recording 214 

an under-recovery does not require any cash outlay and that there is therefore no 215 

economic justification for any interest on an under-recovered reconciliation 216 

balance.  The only underlying justification for interest on an under-recovered 217 

reconciliation balance is that the balance represents cash revenues foregone by the 218 

Company.  However, it must be recognized that, because of the same cash revenue 219 

shortfall, income taxes currently payable were also lower, resulting in a real 220 

offsetting cash benefit to the Company. 221 

  PA 98-0015 provides for interest on the “under-collection indicated by such 222 

reconciliation” when the revenue requirement in effect for a given year was less 223 

than the actual revenue requirement for that year.  By the same token, the deferred 224 

taxes on that reconciliation balance represent the reduction to taxes currently 225 

payable because the revenue requirement in effect was less than the actual revenue 226 

requirement for that year.  The cash benefit represented by a deferred tax credit 227 



Docket No. 12-0318 

AG Exhibit 4.0 

 11 

balance is every bit as real as the cash requirement represented by an under-228 

recovered reconciliation balance.  The reality of the cash benefit represented by the 229 

deferred taxes should be recognized in the calculation of interest on the 230 

reconciliation balance. 231 

 232 

Q. Can you concisely summarize why it is appropriate to calculate interest on the 233 

reconciliation balance net of deferred income taxes? 234 

A. When the Company ultimately recovers (or refunds) the reconciliation balance, the 235 

net cash it receives (or refunds) will be that reconciliation balance net of income 236 

taxes.  There is no dispute on this point.  This net cash is what the Company has 237 

foregone (or what it is holding pending the refund), and it is this net cash requirement 238 

(or source) on which interest should be calculated.  It’s that simple. 239 

 240 

Q. Does this conclude your rebuttal testimony? 241 

A. Yes. 242 


