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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

Illinois Commerce Commission 
     On Its Own Motion 
 
               -vs- 
 
Ameren Illinois Company d/b/a Ameren 
Illinois, Commonwealth Edison Company, 
The Peoples Gas Light and Coke Company, 
North Shore Gas Company, and Northern 
Illinois Gas Company d/b/a Nicor Gas 
Company 
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Statewide Technical Reference Manual for 
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JOINT UTILITIES’ BRIEF ON EXCEPTIONS 

Ameren Illinois Company d/b/a Ameren Illinois (“Ameren Illinois”), Commonwealth 

Edison Company (“ComEd”), The Peoples Gas Light and Coke Company and North Shore Gas 

Company (“PG/NSG”), and Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor 

Gas”) (collectively referred to herein as the “Utilities”) respectfully submit their Brief on 

Exceptions with regard to the Administrative Law Judge’s Proposed Order on Rehearing 

(“ALJPO”) issued in this proceeding on September 4, 2013.  The Utilities recognize and 

appreciate that the ALJPO reflects thoughtful consideration of the record.  Other than as 

discussed herein, the Utilities do not take exception to the ALJPO’s findings and conclusions. 

The Utilities only take exception to the third issue on rehearing, regarding when 

Commission-resolved measure level values should be applied.  While the ALJPO properly 

rejects any retroactive application of these values, the compromise 60-day prospective 

application adopted by the ALJPO is inadequate for the reasons set forth below.  The Utilities 

continue to recommend that the Illinois Commerce Commission (“Commission”) find that the 
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values related to measure level non-consensus issues resolved by the Commission should be 

applied prospectively to the following Plan Year.   

Consistent with Commission Rules, appropriate substitute language for the ALJPO is set 

forth at the end of this document, with changes to the ALJPO shown in blackline format.  For the 

reasons stated in detail below, the Utilities ask that the ALJPO be modified with the substitute 

language discussed herein. 

I. Exception #1:  Resolved Measure Level Values Should be Applied Prospectively to 
the Next Plan Year.  (ALJPO, pp. 17-18)1 

The Commission should adopt the Utilities’ position with respect to the third issue on 

rehearing and find that resolved measure level values should be applied prospectively to the 

following Plan Year.  As follows, the ALJPO should be modified in accordance with the 

Utilities’ recommendations to reflect that resolved measure level values should be applied to the 

next Plan Year. 

First, while the ALJPO properly recognizes that the Commission should apply any 

resolution of non-consensus issues prospectively, mid-Year changes would add a new and 

unanticipated level of uncertainty into the planning and implementation process, even with a 60-

day grace period.  Such uncertainty would increase costs in order to account for those 

contingencies.  A wide variety of program variables must be assessed prior to devoting limited 

resources to new and existing programs.  Mid-Year changes will, in no uncertain terms, cause the 

programs to unnecessarily incur additional administrative costs that would be better directed to 

                                                 
1 The Utilities understand that the prospective application set forth in the ALJPO would apply only to 

future Contractor applications submitted to the Utilities and would be subject to the Utilities showing that a different 
time would be needed for application, as set forth by the ALJ.  See AG/CUB Init. Comments at 12, n.3.  
Specifically, all current applications and programs that were started under the previous values will continue to be 
evaluated using those previous values; new applications and programs will apply the Commission-resolved value 
after the 60-day “grace period,” unless the Commission ordered otherwise. 
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advancing the programs’ energy efficiency goals.  Moreover, if the measure level values are 

known by March 1 for an upcoming Plan Year, the Utilities and their Contractors can invest in 

the best value (i.e., high potential savings for the resource-input) options and their Contractors 

can then cost-effectively plan for the upcoming year, confidently contract with the Utilities on 

estimated program savings for the Plan Year, and provide accurate program availability to 

customers and trade allies.  Utilities Init. Comments at 7; Utilities Rep. Comments at 10. 

But a grace period of only 60 days means that there could be mid-Year measure level 

changes, which could force the Utilities and their Contractors to abandon or dramatically curtail 

customer community development and trade ally programs, and thereby harm customers’ trust 

and the Utilities’ trade ally relationships.  Utilities Init. Comments at 8-9; Utilities Rep. 

Comments at 10-11.  For example, a program would have to be abandoned or curtailed if the 

mid-Year change caused it to have an unacceptably lower value relative to alternative programs.  

Those customers who were participating or planning to participate in programs may be prevented 

or discouraged from participating if programs are dropped or the incentive changed as a result of 

a mid-Year change in the measure value, leading to customer and vendor dissatisfaction and 

distrust, and ultimately producing a chilling effect on program participation, energy savings 

achievement and the growth of energy efficiency in Illinois.  Utilities Init. Comments at 8-9; 

Utilities Rep. Comments at 10-11.   

Additionally, because many business projects are applied for and approved during the 

first half of the Plan Year based on then-known budget and measure values, it could be difficult 

to track and evaluate results if mid-Year value changes are allowed.  Utilities Init. Comments at 

9; Utilities Rep. Comments at 11.  A mid-Year value change could mean that some projects 

would be disqualified or agreed-to incentive values would need to be changed, which in turn 
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would call into question how the evaluator would apply the measure value adjustment and 

determine its effect on the savings.  Utilities Init. Comments at 9; Utilities Rep. Comments at 11.  

Thus, it would be more appropriate for any adjusted program values to be applied at the start of 

the next Plan Year, when program offerings and project completion can be appropriately planned 

for, implemented and evaluated.   

Finally, Contractors also could be discouraged from proposing new and innovative 

programs if the values on which they base their proposals are subject to mid-Year change.  

Utilities Init. Comments at 9; Utilities Rep. Comments at 11.  This is because a Contractor may 

have performance incentives for achieving a set level of savings (or other measures of 

performance) and, by introducing regulatory uncertainty into measure level values, previously 

deployed Contractor and subcontractor resources (and the corresponding savings values 

ultimately calculated) may either be unduly penalized (if the “value” of a particular measure 

falls) or overly rewarded (if the “value” of a particular measure increases).  To mitigate 

uncertainty, Commission-resolved values should be applied beginning with the next Plan Year. 

To reflect this position, the Commission should make two changes to the ALJPO.  

Specifically, Section III.C.4 of the ALJPO (p. 17) contains the Commission’s Analysis and 

Conclusions regarding the third issue on rehearing, and Section IV contains the Commission’s 

Findings and Ordering Paragraphs (pp. 17-18).    Accordingly, the Utilities respectfully propose 

that the following two sections, found on pages 17-18 of the ALJPO, should be amended as 

follows: 

4. Commission Analysis and Conclusions    

The parties propose three different recommendations regarding when Commission-
resolved measure level non-consensus issues should be applied.  Although AG/CUB and the 
Utilities advocate for prospective application, the Utilities recommend that the measures should 
be applied to the following Plan Year while AG/CUB posits that prospective application should 
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begin within 60 days of the Commission’s Final Order on the issues.  Staff advocates for 
retroactive application.  The Commission finds that the Utilities’ position – that resolved 
measure level issues should be applied in the following Plan Year – should be adopted.  
Prospective application, as advocated by the Utilities, best achieves the objectives of the TRM 
policy and the promotion of energy efficiency.  Applying resolved measure level issues in the 
following Plan Year would allow the Utilities to invest in the highest value options and permit 
the Utilities and their Contractors to properly plan and implement programs.  The Commission 
agrees with the Utilities that a mid-Year measure value change, as may occur under AG/CUB’s 
recommendation, presents significant timing obstacles for evaluating a program’s annual savings 
as part of the independent evaluation process, and would create uncertainty in many of the same 
ways as Staff’s proposal.  For these reasons, the Utilities’ recommendation is adopted.the 
compromise 60-day-post-ICC Order grace period position endorsed by AG/CUB is a fair and 
reasonable position that serves the goal of ensuring cost-effective programs by not falsely 
ascribing inappropriate savings values for an entire year but also providing the Utilities with the 
time to adjust the affected measure’s program delivery, should that be necessary, based on the 
updated parameter value.  The AG/CUB position represents a reasonable compromise affecting 
the evaluation and delivery of utility programs, and ensures that the most up-to-date parameters 
are incorporated into energy savings calculations and program planning. 

 
IV. Findings and Orderings Paragraphs 

The Commission, having given due consideration to the entire record and being fully 
advised in the premises, is of the opinion and finds that:  

 
(1) The Commission has jurisdiction over the subject matter hereof and the parties 

hereto;  
 

(2) The recitals of fact set forth in the prefatory portion of this Order are supported by 
the record and are hereby adopted as findings of fact;  

 
(3) Commission-approved TRM values shall remain in effect following the end of 

each Plan Year until modified or updated in accordance with a Commission Final 
Order; 

 
(4) A Commission-approved TRM measure shall not be removed from the TRM on 

the basis that there is a subsequent disagreement over a subcomponent of that 
measure; and  

 
(5) Commission-determined resolutions of TRM measure level non-consensus 

matters that are issued during a Plan Year shall be applied in the following Plan 
Year. after allowing for a 60-day grace period for implementation.   
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CONCLUSION 

For the foregoing reasons, the Utilities respectfully request that their suggested 

modifications to the ALJPO be adopted. 

Dated:  September 11, 2013 Respectfully submitted, 
 

 AMEREN ILLINOIS COMPANY 
 
By:  s/ Mark W. DeMonte  
 Mark W. DeMonte 
 One of its attorneys 
 

 Edward C. Fitzhenry 
Matthew R. Tomc 
Eric E. Dearmont 
Ameren Services 
PO Box 66149, MC 1310 
1901 Chouteau Avenue 
St. Louis, MO 63166-6149 
efitzhenry@ameren.com 
mtomc@ameren.com 
edearmont@ameren.com 
 
Mark W. DeMonte 
Ellenna V. Berger 
JONES DAY 
77 West Wacker Drive 
Chicago, IL  60601-1692 
Telephone:  (312) 782-3939 
Facsimile:  (312) 782-8585 
mdemonte@jonesday.com 
evberger@jonesday.com 
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CERTIFICATE OF SERVICE 
 

 I, Mark W. DeMonte, an attorney, state that I served a copy of the foregoing to the 

service list maintained on the Illinois Commerce Commission’s e-Docket system for Docket No. 

13-0077 via electronic delivery on September 11, 2013. 

 
 
Dated: September 11, 2013     /s/ Mark W. DeMonte 
        Mark W. DeMonte 
        JONES DAY 
        77 W. Wacker Drive 
        Chicago, IL 60601-1692 
        Telephone: (312) 782-3939 
        Facsimile: (312) 782-8585 
        mdemonte@jonesday.com 
         
           
 

 


