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 The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel and pursuant to Sections 200.190 of the Commission’s Rules of 

Practice, 83 Ill. Adm. Code 200.190 hereby moves to strike a portion of the surrebuttal 

testimony of Ronald D. Stafford, Ameren Exhibit 18.0, filed on behalf of Ameren Illinois 

Company d/b/a Ameren Illinois (“Ameren” or “Company”). In support of its motion, Staff 

states as follows: 

1. On September 9, 2013, pursuant to the schedule established in this docket, 

Ameren filed its surrebuttal testimony.   

2. Included as part of its surrebuttal testimony, Ameren filed on its behalf Ameren 

Exhibit 18.0, entitled “Surrebuttal Testimony of Ronald D. Stafford.” See, generally, 

Ameren Ex. 18.0. 

3.  In his surrebuttal testimony, Mr. Stafford advances a new position for the 

treatment of the OPEB contra-liability. Specifically, Mr. Stafford states: 
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if the Commission finds that the contra balance should not be included in 
Rate Base, an investment return consistent with the Commission’s 
treatment for pension assets should be included in revenue requirement. 
Ameren Exhibit 18.6 provides a calculation of the long-term debt return on 
the OPEB contra liability balance, net of deferred income taxes, as an 
alternative to rate base treatment in the event the Commission agrees with 
Ms. Pearce that the net of tax balance should not be included in Rate 
Base. 
 

Ameren Ex. 18.0 at 47:957-962. 

4. The Company waited until its surrebuttal to advance this new argument. Ms. 

Pearce made clear in her prefiled direct testimony, submitted on July 7, 2013, that in her 

opinion that the amount of OPEB contra liability reflected on Ameren’s Schedule B-2.12 

should be removed from Ameren’s year-end rate base. Staff Ex. 3.0 at 5-7. She further 

described in detail her rationale for her proposed adjustment. Id.  

5. Ms. Pearce’s opinion was thus known in detail to the Company before its 

surrebuttal testimony. The Company failed to make this new argument in its rebuttal 

testimony, although Mr. Stafford did address Ms. Pearce’s proposed adjustment to 

remove the OPEB contra liability balance from rate base in the 2012 reporting year. 

Ameren Ex. 9.0 at 16-19.  

6. Staff was therefore denied the opportunity to respond to the merits of Ameren’s 

new argument. The Commission should strike those portions of Mr. Stafford’s 

surrebuttal testimony containing this argument; to do otherwise would unfairly prejudice 

Staff, and constitute a denial of due process. If Ameren had presented Mr. Stafford’s 

new argument in its rebuttal testimony, Ms. Pearce would have responded to it on its 

merits in her rebuttal testimony.   
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7.  The Commission has established standards for what constitutes proper rebuttal. 

In its Order, Citizens Utilities Company of Illinois: Proposed general increase in water 

and sewer rates, ICC Docket No. 84-0237, 1985 Ill. PUC Lexis *38 (March 13, 1985) 

(“Citizens Utility”), the Commission was called upon to decide whether a water utility 

could properly offer evidence, in rebuttal testimony, of certain expenses that it had failed 

to include in its case in chief.  Citizens Utilities at *42-43.  The Commission concluded 

that Citizens Utilities was prohibited from raising new issues in Rebuttal that could have 

been raised in its direct case.  Citizens Utilities at 45 (stating “[c]itizens in a rate 

proceeding should not be permitted to raise entirely new claims for revenue during the 

rebuttal phase of the proceeding.”).  Thus, long-established Commission practice 

follows Illinois law in requiring that rebuttal testimony respond to another party’s 

testimony and not raise entirely new issues or introduce new information that should be 

properly presented in a party’s case in chief.  See also Naleway v. Agnich, 386 Ill. App. 

3d 635 (2d Dist. Oct. 31, 2008) (holding “[t]he purpose of rebuttal, of course, is not to 

provide a second opportunity to introduce evidence that could have been introduced in 

a plaintiff's case-in-chief.”).  For the same rationale described in the cases above, any 

new information provided in surrebuttal testimony requires that it respond to another 

party’s testimony and not raise entirely new issues or introduce new information that 

should have been properly presented in a party’s case in chief or rebuttal testimony.  

 This testimony is improper and for all of the reasons set forth above should be 

stricken.   
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8.  Staff moves to strike the language below from Mr. Stafford’s surrebuttal 

testimony which asserts, for the first time, that the Commission should treat the OPEB 

contra liability the same way it treats a pension asset pursuant to Section 16-108.5 of 

the Public Utilities Act. 

While the Company believes that the Commission should enter an Order 
approving Rate Base treatment for the OPEB balance consistent with past 
practice, if the Commission finds that the contra balance should not be 
included in Rate Base, an investment return consistent with the 
Commission’s treatment for pension assets should be included in revenue 
requirement. Ameren Exhibit 18.6 provides a calculation of the long-term 
debt return on the OPEB contra liability balance, net of deferred income 
taxes, as an alternative to rate base treatment in the event the 
Commission agrees with Ms. Pearce that the net of tax balance should not 
be included in Rate Base. 

 
9.  Staff further moves to strike in its entirety Ameren Exhibit 18.6, which provides a 

calculation of the long-term debt return on OPEB contra liability according to Ameren’s 

new argument. 

 
 WHEREFORE Staff of the Illinois Commerce Commission, in light of the 

foregoing reasons, respectfully requests that the Administrative Law Judge strike (1) the 

language from Mr. Stafford’s surrebuttal testimony, Ameren Exhibit 18.0, introducing the 

new argument for treatment of OPEB contra liability, specifically Ameren Exhibit 18.0, 

47:955-962; and (2) Ameren Exhibit 18.6 in its entirety, and direct the Company to 

provide a revised surrebuttal testimony of Mr. Stafford, which reflects the striking of 

those portions of its testimony and exhibits. 

 Respectfully submitted, 

 

_______________________ 
KIMBERLY J. SWAN 
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