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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

 

COMMONWEALTH EDISON COMPANY  ) 

        )  

Annual formula rate update and revenue requirement ) Docket No. 13-0318 

reconciliation under Section 16-108.5 of the    ) 

Public Utilities Act.      ) 

 

PEOPLE OF THE STATE OF ILLINOIS’  

MOTION TO CONSOLIDATE 

 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People” or "the AG"), pursuant to 83 Ill. Admin. Code 200.190, hereby move for 

the Illinois Commerce Commission (“the Commission”) to consolidate the above-captioned 

docket with ICC Docket Nos. 13-0511 (The People of the State of Illinois – Complaint to 

investigate and modify the Formula Rate Tariff established under Section 16-108.5 of the Act).  

In support of this Motion, the People state as follows: 

I. Background 

1.  This proceeding arose out of Commonwealth Edison Company’s April 29, 2013 

petition, which presented its second annual formula rate update and revenue requirement 

reconciliation tariffs as provided under Section 16-108.5(d) of the Act.  The Commission 

suspended the tariffs and initiated a hearing to review the prudence and reasonableness of the 

utility's costs reflected in the inputs to the formula.  Section 16-108.5(d) requires the 

Commission to enter its final order, in this case, no later than 240 days after filing, or by 

December 25, 2013.   

2.  On May 22, 2013, P.A. 98-0015 became law and made specific formula rate tariff 

changes in subsections (c) and (d) of Section 16-108.5.  These changes related to the 
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Commission’s calculation of the formula rate revenue requirement, including the annual 

reconciliation of revenues with actual costs incurred over the applicable rate year as follows: 

16-108.5(c)(2)  The formula shall reflect the utility’s actual year-end  

capital structure for the applicable calendar year, excluding 

goodwill, subject to a determination of prudence and 

reasonableness consistent with Commission practice and 

law. 

 

16-108.5(c)(4)(D) Investment return on pension assets described. 

16-108.5(d)(1) Actual revenue requirement for the prior rate year 

determined using a year-end rate base; 

16-108.5(d)(1) Interest on actual revenue requirement for the prior rate 

year calculated at a rate equal to the utility’s weighted 

average cost of capital approved by the Commission for the 

prior rate year; 

Subsection (k) set out the procedure for changing the utility’s formula rate tariff to incorporate 

the changes made to subsections (c) and (d).  220 ILCS 5/16-108.5(c),(d) and (k).   

 3.  Subsection (k) specifies that the tariff changes resulting from the P.A. 98-0015 

amendments “shall relate only to, and be consistent with, … paragraph (2) of subsection (c) 

regarding year-end capital structure, subparagraph (D) of paragraph (4) of subsection (c) 

regarding pension assets, and subsection (d) regarding the reconciliation components related to 

year-end rate base and interest calculated at a rate equal to the utility’s weighted average cost of 

capital.”  220 ILCS 5/16-108.5(k). 

 4.  On May 30, 2013, ComEd filed with the Commission revisions to Rate DSPP and the 

formula rate templates
1
 (“Revised Formula Rate Tariff”).  Six days later, the Commission 

approved the proposed formula rate template tariff and the rates established under the proposed 

                                                           
1
 ICC Docket No. 13-0386, Commonwealth Edison Company - Implementation of Section 16-108.5(k) of the Public 

Utilities Act as it relates to the rates of Commonwealth Edison Company, Order of June 5, 2013. 
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tariff, and the new rates established under the Revised Formula Rate Tariff took effect on June 6, 

2013. 

 5.  On May 31, 2013, ComEd filed a Verified Amended Petition to its April 29, 2013 

Formula Rate Petition, which if implemented, would “govern how the 2014 Rate Year Net 

Revenue Requirement, and (subject to future amendment) all subsequent revenue requirements 

under EIMA formula ratemaking, will be determined.”  ComEd Amended Petition, filed May 31, 

2013, at 4.   

 6.  On July 19, 2013, the AG filed its direct testimony ("AG testimony") in the instant 

case (Docket No. 13-0318).  In that AG testimony, witnesses Michael L. Brosch and David J. 

Effron proposed that ComEd's requested reconciliation revenue requirement be revised to make, 

among other modifications, three changes:  (1) correct ComEd’s calculation of unauthorized 

interest on its reconciliation balance, (2) correct recent changes to ComEd’s calculation of the 

Section 16-108.5(c)(5) return on equity (“ROE”) collar that were not authorized by law, and (3) 

expressly reflect the appropriate tax treatment in calculating interest on the reconciliation balance 

in the formula rate tariff.  See ICC Docket No. 13-0318, AG Ex. 1.0 at 13-26;  AG Ex. 2.0 at  

11-18.  The testimony specifically asserted that  that certain modifications in ComEd’s Revised 

Formula Rate Tariff included unauthorized changes, including:   (i) an unauthorized adjustment 

to the weighted average cost of capital (“WACC”) interest rate to gross it up for taxes, increasing 

the interest rate on the reconciliation balance from the 6.91% WACC interest rate to 9.67%; and 

(ii) an unauthorized change to the rate base used in the calculation of the ROE “collar” specified 

in Section 16-108.5(c)(5) of the Act.   Id. 

7.  In addition, in order to properly apply the interest rate authorized by P.A. 98-0015, the 

AG testimony alleges that the Commission should determine the “net-of-tax” reconciliation 
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balance.  See AG Ex. 1.0 at 18-26; AG Ex. 2.0 at 14-18.  In order to apply interest to the under-

recovered (or over-recovered) revenue requirement in the prior year based on actual cost 

information, the AG testimony asserts that the Commission needs to reflect the tax effect of the 

under- (or over-) collection of the actual revenue requirement for the prior year.  Id.   

8.  In response to these accounting adjustment recommendations, ComEd asserted in its 

Rebuttal testimony in this docket that the aforementioned changes to the reconciliation revenue 

requirement cannot be implemented without modifying the formula rate tariff.  ComEd Ex. 13.0 

at 2.   

9.  On September 4, 2013, the People filed a “Verified Complaint Of The People Of The 

State Of Illinois To Investigate And Modify The Formula Rate Tariff Established Under Section 

16-108.5(c) Of The Public Utilities Act” ("AG Complaint").
2
  The AG Complaint alleges that the 

modifications in ComEd’s Revised Formula Rate Tariff included the same unauthorized changes 

referenced in the AG testimony in Docket No. 13-0318:   (i) an unauthorized adjustment to the 

weighted average cost of capital (“WACC”) interest rate to gross it up for taxes, increasing the 

interest rate on the reconciliation balance from the 6.91% WACC interest rate to 9.67%; and (ii) 

an unauthorized change to the rate base used in the calculation of the ROE “collar” specified in 

Section 16-108.5(c)(5) of the Act.  AG Complaint at 2. In addition, like the AG testimony in 

Docket 13-0318, the Complaint calls for the Commission to determine the “net-of-tax” 

reconciliation balance, and that to the extent that the Commission concludes that the “net-of-tax” 

adjustment requires a modification to the formula rate tariff, the People requested that the 

Commission make that modification.   AG Complaint at 3. 

10.  The Complaint alleges that the Revised Formula Rate Tariff produced rates that are 

excessive, unjust, unreasonable and unlawful under section 9-101 and 16-108.5 of the PUA.  AG 

                                                           
2
  The Commission assigned the AG Complaint Docket No. 13-0511. 
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Complaint at 3.  The AG Complaint requests that the Commission investigate under Section 9-

250 of the Act, ComEd's Revised Formula Rate Tariff, which is the subject of the Commission's 

investigation in this docket.  The AG Complaint further requests that the Commission modify the 

formula rate tariff and apply it to establish new rates for ComEd, consistent with the evidence 

produced in the investigation and the formula rate reconciliation proceeding in this docket, and 

consistent with the provisions of section 9-101 and 16-108.5(c) of the Act that require just and 

reasonable rates.  AG Complaint at 3. 

II. Request for Consolidation 

11.  Section 2–1006 of the Illinois Civil Code provides that an action may be severed or 

actions in the same court consolidated “as an aid to convenience, whenever it can be done 

without prejudice to a substantial right.” 735 ILCS 5/2–1006 (West 2002). The purpose of 

consolidating cases is to expedite the resolution of lawsuits, conserve the court's time, avoid 

duplicating efforts, and save unnecessary expenses.  Peck v. Peck, 16 Ill.2d 268, 276, 157 N.E.2d 

249, 255 (1959). Consolidation is proper where the cases are of the same nature, arise from the 

same acts, involve the same issue and depend on the same evidence. La Salle National Bank v. 

Helry Corp., 136 Ill.App.3d 897, 905, 483 N.E.2d 958, 963–64 (1985).  Part 200.600 of the 

Commission’s Rules adopts this point of law.  83 Ill.Admin.Code Part 200.600.  That rule 

provides that the Commission or an Administrative Law Judge may order two or more 

proceedings involving a similar question of law or fact to be consolidated where rights of the 

parties or the public interest will not be prejudiced by such procedure.  Id. 

12.  Both the AG Complaint in Docket No. 13-0511 and Docket No. 13-0318 involve 

identical questions of fact and law.  As noted above, both the AG Complaint and Docket No. 13-

0318 raise as issues for the Commission’s consideration whether the unauthorized formula rate 
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tariff changes approved in the Revised Formula Rate Tariff, as well as that tariff’s failure to 

determine the “net of tax” reconciliation balance, would unjustly enrich ComEd in the pending 

and future annual reconciliation proceedings under Section 16-108.5(d) of the Act if permitted to 

remain in place.  Both the AG direct testimony in Docket No. 13-0318 and the AG Complaint 

allege that the Revised Formula Rate Tariff includes formula rate protocols that are overbroad, 

improperly changed provisions of the formula that P.A. 98-0015 did not address, and produces 

rates that are excessive, unjust and unreasonable under Section 16-108.5 of the Act.   

13.  More broadly, too, the AG Complaint docket and the instant docket, Docket No. 13-

0318, both involve a Commission assessment of the just and reasonable rates to be collected 

under Section 16-108.5 of the Act.  In particular, both cases involve evaluation of the 

reasonableness and lawfulness of three particular accounting adjustments:   (i) an unauthorized 

adjustment to the weighted average cost of capital (“WACC”) interest rate to gross it up for 

taxes, increasing the interest rate on the reconciliation balance from the 6.91% WACC interest 

rate to 9.67%; (ii) an unauthorized change to the rate base used in the calculation of the ROE 

“collar” specified in Section 16-108.5(c)(5) of the Act; and (iii) a needed change to the formula 

rate tariff to determine the “net-of-tax” reconciliation balance.  Thus, both dockets are “of the 

same nature, arise from the same acts, involve the same issue and depend on the same evidence. 

La Salle National Bank v. Helry Corp., 136 Ill.App.3d 897, 905, 483 N.E.2d 958, 963–64 (1985). 

14.  Assuming for purposes of this Motion that the Commission opens a Commission 

investigation pursuant to Section 9-250 of the Act, as requested in the AG Complaint, ComEd, 

intervenors and the Commission Staff would be conducting two separate hearings with the same 

witnesses, on the same subject matter, absent consolidation.  As such, consolidation would create 

efficiencies in the Commission’s administrative processes.  Consolidation of these two matters 
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would expedite the resolution of both of these dockets, conserve the Commission’s time, avoid 

duplicating efforts, and save unnecessary expenses.  See Peck v. Peck, 16 Ill.2d 268, 276, 157 

N.E.2d 249, 255 (1959). 

15.  Consolidation of these two matters would also satisfy the requirements of Part 

200.600 of the Commission’s Rules because neither the rights of the People, ComEd, Staff, other 

parties or the public interest would be prejudiced by such procedure. 83 Ill.Admin.Code Part 

200.600.   

WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission consolidate the above-captioned docket with ICC Docket Nos. 13-0318. 

     Respectfully submitted, 

     PEOPLE OF THE STATE OF ILLINOIS 

 

 By Lisa Madigan, Attorney General 

 
 

 
 

 By:__/s/___________________________ 

Karen L. Lusson 

Senior Assistant Attorney General 

Public Utilities Bureau 

Timothy O’Brien 

Assistant Attorney General 

100 W. Randolph Street, 11
th

 Floor 

Chicago, Illinois 60601 

Telephone:  (312) 814-1136 

E-mail:  klusson@atg.state.il.us 

 

September 9, 2013 
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