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Commonwealth Edison Company (“ComEd”), respectfully submits its Verified Reply 

(“Reply”) in Support of its Verified Motion to Preserve the Confidential Designation of Certain 

Documents (the “Motion”), which was submitted as Exhibit A to ComEd’s Verified Motion for 

Leave to File.1   

I. 

Introduction 

 The AG’s Opposition to ComEd’s Motion (“Opposition”) is long on generalities but short 

on substantive analysis.  Regulatory transparency is a worthy goal.  But lauding that goal neither 

calls into question the need for focused Protective Orders nor undercuts ComEd’s limited 

designation as Confidential of (a) competitively-sensitive rate case expense, and (b) personal 

                                                 
1  Though it appears that the Attorney General (“AG”) does not object to ComEd’s Motion for Leave to File its 
Motion, ComEd states the following for the record.  The AG sent an email to ComEd stating its objections to 
ComEd’s confidentiality designations on July 2, 2013.  Outside counsel for ComEd, Mr. E. Glenn Rippie, did not 
receive the email until it was forwarded by the AG in an email dated August 8, 2013.  ComEd in-house counsel, Mr. 
Richard Bernet, however, did receive the July 2nd email.  ComEd regrets any inaccuracy in its Motion as a result of 
this confusion.  ComEd submits, however, that this sort of confusion regarding discovery issues could have been 
avoided and can be avoided in the future if, pursuant to ComEd’s General Objections, the AG directs any issue 
regarding discovery to ComEd’s designated discovery contact, in-house counsel, Mr. Bradley Perkins. 
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compensation and other data.  That analysis comes down to five basic questions that must be 

answered with respect to the particular information designated as Confidential: 

1. What interests does the Confidential designation protect? 
 
2. Does preserving the Confidential designation impinge upon the Illinois Commerce 

Commission’s (“Commission” or “ICC”) ability to perform its regulatory function? 
 
3. Does protecting the designated information interfere with access to information of 

great public interest?  
 
4. Has ComEd sought to contravene any Commission rule or any statute including 

provisions of the Public Utility Act (“PUA”)? 
 
5. Has the confidentiality of the rate case expense information at issue been decided by 

the Commission? 
 

As detailed below, the answers to these questions support the preservation of the 

Confidential designation of the rate case expense information.  ComEd also shows below why 

the confidentiality of the executive compensation information should be preserved as well.    

II. 

Argument 

A. The Confidential Designation of Limited Rate Case Expense Data Is Appropriate.  
 

Question 1. What interests is ComEd Trying to Protect by Preserving the Confidential 
Designations on the Rate Case Expense Information? 

ComEd seeks to protect only (a) the negotiated fixed fee amounts reflected in the fixed 

fee agreements between ComEd and certain law firms representing ComEd in this proceeding 

and (b) the competitively negotiated hourly billing rates of consultants, expert witnesses, 

vendors, and outside counsel (collectively, “service providers”).  This information is non-public 

information that, pursuant to the definition of “Confidential” in Paragraph 2 of the Protective 

Order, ComEd and the service providers maintain in confidence in the ordinary course of 



3 
 

business and which they have a business interest in maintaining in confidence because the 

disclosure of the information would be harmful to their businesses.   

As explained in its Motion, for ComEd that business interest includes the protection of its 

ability to procure services at lower prices which in turn contributes to lower rates.  For the 

service providers, that interest is the maintenance of their competitive position by keeping the 

information confidential vis a vis their competitors.  Specifically, the law firms and other 

providers have a proprietary interest in their billing rates that does not simply evaporate because 

they represent a utility in a rate case.   

Moreover, the designation prevents release of this information only to those individuals 

who are not parties to the case and who have not signed a Confidentiality Agreement in this 

proceeding.  This is no small point because anyone who intervenes in the instant proceeding and 

signs a Confidentiality Agreement has complete access to the confidential rate case expense 

information.  Therefore, the AG’s argument to the contrary notwithstanding, there is no bar to an 

interested member of the public receiving the confidential rate case expense information so long 

as that person intervenes in the proceeding and signs a Confidentiality Agreement. 

Question 2. Does Preserving the Confidential Designation of the Rate Case Expense 
Information in Any Way Impinge Upon the Commission’s Mission? 

No.  The fact that this information is accessible both to the Commission and to any 

litigant who signs a Confidentiality Agreement confirms that the designation does not interfere 

with the Commission’s ability to analyze the reasonableness of the expense or write an order that 

is understandable to the public regarding ComEd’s rate case expense.  As detailed in its Motion, 

ComEd has provided practically every detail of its rate case expense information, with the 
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exception of privileged information and irrelevant personal information, to the Commission.2  

Motion at 6-7.  Also, as in every rate case, the Commission has the benefit of the testimony of 

the parties containing their varying opinions concerning ComEd’s rate case expense to assist the 

Commission in assessing whether ComEd’s attorney and expert expense is just and reasonable.  

Specifically, all parties – including the AG and the Citizens Utility Board (“CUB”) who can be 

said to represent the public – have had full access to all of this information and a full opportunity 

to litigate using that information.  This is more than sufficient to allow the Commission to 

“specifically assess” the justness and reasonableness of ComEd’s rate case expenses under 

Section 9-229 of the PUA, and preserving the confidentiality of some limited information from 

those who have not signed a Confidentiality Agreement in no way impairs the Commission’s 

ability to do that. 

Question 3. Does Protecting the Information Deprive Access to Information of Great 
Public Interest? 

No.  The regulatory process for review of ComEd’s proposed rates, including all rate case 

expense included therein, assures that the public’s interests are fully represented.  The 

Commission and all parties have access to the confidential rate case expense documents.  While 

ComEd agrees with the AG that AG access to the documents at issue does not control whether 

the documents are confidential, that is beside the point.  Having access to the documents is 

important because it allows the AG (who represents the interest of the People of Illinois in this 

proceeding) a full and fair opportunity to litigate any concern regarding the reasonableness of the 

rate case expense.  If, after an extensive review of the evidence relating to the rate case expense, 

the AG does not dispute that the expense amounts are just and reasonable, with or without 

                                                 
2  ComEd acknowledges that the AG in its Opposition agreed to not seek disclosure of certain personal information 
of ComEd and service provider employees as well as service provider bank account information.  
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adjustment, the public should certainly be able to take comfort in that opinion.3  Conversely, if 

the AG decides to contest the expense in whole or in part (which it has not done), the public will 

have the satisfaction of knowing that the AG has done so – win or lose.  Indeed, what would be 

the point of having the AG purport to represent the public if the onus was on each individual 

customer to pour through the record and determine for themselves what amount of rate case 

expense would be reasonable?    

In addition, the AG’s claim that allowing the rate case expense information to remain 

confidential will prevent the public from understanding the Commission’s decision is 

disingenuous.  The AG presents not a single example of public concern that a Commission 

decision regarding a rate case matter was indiscernible or inadequate because it relied on some 

amount of confidential material.  In reality, rate cases commonly involve confidential and/or 

proprietary information, around which the Commission has sufficiently drafted public final 

orders for decades.  In the instant proceeding, the Commission could for example draft a decision 

in its order that states the following: 

ComEd seeks to include $XX.XX of rate case expense in its revenue 
requirement.  In order to determine the justness and reasonableness of the 
expenses as required by Section 9-229 of the PUA, the Commission heard 
extensive testimony on the issue.  The testimony was based on the parties’ review 
of hundreds of pages of rate case expense related material submitted in this 
proceeding pursuant to the PUA, Commission Rules, and in response to the 
parties’ discovery requests.  This material presented, among other things, 
descriptions of the services rendered for the fees, billing rates and other contract 
and engagement letter terms and the total amounts billed.  The parties to this 
proceeding are all highly experienced as litigators in such cases and only limited 
objections have been made as specified herein.  Based on the evidence submitted 
in the record the Commission concludes …” 

                                                 
3  This is true for all other parties in this proceeding who represent the interest of different segments of the public, 
such as CUB and the City of Chicago, who also have a full and fair opportunity to litigate this issue in this 
proceeding.  
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This should be sufficient to provide the public with adequate assurance that the rate case 

expense issue was thoroughly vetted by the Commission and decided in full knowledge of all 

relevant facts.  The Commission’s ability to determine the justness and reasonableness of 

ComEd’s rate case expense and to draft a coherent conclusion regarding that expense in its order 

is in no way compromised by ComEd’s confidentiality designations and redaction of personal 

and privileged information. 

Moreover, if by chance an individual member of the public is so motivated to review the 

evidentiary record for himself in order to make his own determination of the justness and 

reasonableness of ComEd’s rate case expense he can certainly obtain access to the confidential 

documents by intervening in the proceeding and signing a Confidentiality Agreement.    

Question 4. Does the Designation Contravene Any Commission Rule or Any Statute 
Including Provisions of the PUA? 

Absolutely not.  The AG argues that the PUA and Commission Rules somehow require 

that the rate case expense information ComEd has designated as Confidential be made Public to 

allow the public to understand or assess the Commission’s determination of the reasonableness 

of the rate case expense.  AG Opp. at 4.  There is no support anywhere in the PUA or the 

Commission Rules for the AG’s position.  

The AG erroneously refers to several sections of the PUA that are completely irrelevant 

to the issue of whether non-disclosed business information should be maintained as confidential 

in a rate case.  ComEd does not disagree with the fact that hearings (Section 10-101), rate 

schedules and charges (Section 9-102), reports made to the Commission (Section 5-109) special 

reports of investigations of claims against utilities (Section 10-109), and regular and special 

meetings of the Commission (Section 2-107) should be public but none of these matters have any 

bearing on the treatment of non-disclosed, competitively sensitive, business information.   
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Further, ComEd has provided all of the information that it is required to provide under 

the relevant sections of the PUA and the Commission Rules.  ComEd is required under Section 

9-229 of the PUA to provide the rate case expense information necessary for the Commission to 

assess the justness and reasonableness of the expenses.  As detailed at Question 2 above, ComEd 

has done so.   

ComEd has met all the requirements of 83 Ill. Admin. Code § 285.3085 which 

specifically states the level of rate case detail required in Schedule C-10.  Both the Public and 

Confidential versions of Schedule C-10 provide the information requested in Commission Rule 

285.3085 (a).  Pursuant to the Formula Rate structure, the amounts for outside consultants and 

witnesses ComEd incurred through December 31, 2012 is provided at line 2 and the amounts for 

outside legal services is provided at line 3.  ComEd also has provided all of the information 

requested in Commission Rule 285.3085 (b) and (c).  The types of services rendered by each 

outside consultant or witness and each outside counsel can be found under Column (A), headed 

“Description,” of Schedule C-10.  The remainder of the information requested in Commission 

Rule 285.3085(b) and (c), given its voluminous nature, can be found in the rate case expense 

information (engagement letters, invoices, etc.) provided as attachments to the testimony of 

ComEd witness Anastasia Polek-O’Brien (ComEd Exs. 8.0 and 15.0) and supplemented in 

response to parties’ data requests.  

The case law relating to “fee shifting” to which the AG cites also provides no basis to 

conclude that Confidential designations contravene the law.  Fee shifting occurs where after the 

litigation is over, a winning party in litigation is entitled to collect fees from a losing party who 

has wronged the winner.  This is a context far different from that of a pending rate case.  Rate 

case expenses are recoverable not as an award for victory, but because they are an operating 
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expense of ComEd and are no different in kind from the myriad other expenses a utility like 

ComEd seeks, and is entitled to recover, through its rates.  See Du Page Utility Co. v. Illinois 

Commerce Comm’n, 47 Ill.2d 550, 561 (1971) (“rate case expense is ordinarily properly and 

fairly allowed as an operating expense”).  These expenses are a direct and inevitable result of the 

requirements that a public utility must follow when it seeks to recover its increased costs through 

rates. 4  Also, unlike in the underlying litigation of fee shifting cases where after litigation ends 

the parties are rarely involved with one another again, the parties in rate cases meet repeatedly 

and thus the risk is heightened that sensitive information will be used in a manner that negatively 

impacts a party in the marketplace as it seeks to negotiate rates each year.  

In addition, the concern expressed by the Illinois Supreme Court in the fee shifting case, 

Fiorito, regarding “prejudice to those whose substantive interests are at stake and who are 

unrepresented except by the…lawyers who are seeking compensation,” is not involved here.  72 

Ill. 2d 73, 90-91 (1978)(quotations omitted).  Those whose “substantive interests are at stake,” 

ComEd customers, are represented by the AG, CUB and the City of Chicago who are not seeking 

compensation in this proceeding – not by the lawyers and consultants whose fees are at issue.  

Moreover, “the time spent and skill displayed” (id.) by ComEd’s counsel has been thoroughly 

substantiated in the testimony of Ms. Polek-O’Brien and is not at issue here.  See Polek-O’Brien 

Dir., ComEd Ex. 8.0, 4:71-5:90, 5:104-6:114. 

                                                 
4 For example, in Fiorito v. Jones, 72 Ill. 2d 73 (1978), the issue was whether attorneys seeking fees could justify 
those fees in light of the benefits conferred upon those who were being required to pay the fees.  In LaHood v. 
Couri, 236 Ill. App. 3d 641 (3rd Dist. 1992), one party sought another to pay fees based on a contract.  The rate case 
expenses at issue here are not recoverable because the attorneys and consultants retained by ComEd were hired for 
the purpose of conferring a benefit upon customers, or because of any contract between litigation adversaries, but 
rather because these fees are an ordinary and necessary part of providing tariffed delivery services.  Judicial 
precedent in such fee award cases is not directly applicable to cases before the Commission, which has established 
its own means of proving “reasonableness.” 
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Finally, protecting the service providers’ billing information, including the law firms’ 

fixed fee amounts, helps to ensure that the service providers do not contravene antitrust laws.  It 

is a well settled principle of antitrust law that the exchange of competitive price information 

between competitors is disfavored.  In any other context, if law firms that serviced utilities got 

together and exchanged information about the fees they would charge to assist with a rate case, 

such action would likely prompt a vigorous investigation from various parties, including the AG.  

Yet, paradoxically, that is exactly what the AG is attempting to require the service providers to 

do here.   

Question 5. Has the Confidentiality of the Rate Case Expense Information at Issue Been 
Decided by the Commission? 

Contrary to what the AG asserts, the Commission has not examined whether rate case 

expense billing information may be designated Confidential.  The AG in its Opposition cites to a 

handful of ALJ rulings, not Commission Orders.  A definitive decision on this matter has 

therefore in no way been established by the Commission and no ALJ need be bound by prior 

rulings in unrelated dockets that may raise issues different from those presented here.   

Moreover, the AG references and attaches the ruling in the Ameren rate case, ICC Docket 

No. 11-0379/11-0282, as support for its claim that ComEd’s confidential rate case expense 

information should be made public.  Specifically, the AG notes that “the conspicuous absence of 

any reference to proprietary designations is consistent with the Commission’s and the public’s 

interest in examining the level and reasonableness of requested rate case expense.”  What the AG 

does not mention, however, is that Ameren designated all of the information that it provided to 

the Commission in response to that ruling as “Confidential and Proprietary.”  Thus the Ameren 

case supports ComEd’s position – that its duty to provide the information the Commission needs 
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to make its justness and reasonableness determination under Section 9-229 does not require that 

ComEd make its confidential rate case expense information public.  

The answers to the above questions make plain that ComEd’s designation of the rate case 

expense information as Confidential is appropriate and should be preserved. 

B. ComEd’s Confidential Designation of Executive Compensation Information Should 
Be Preserved. 

 
For the reasons detailed in the Motion, ComEd’s designation of the executive 

compensation information provided in ComEd’s Response to Staff Data Request RWB 6.05 as 

Confidential is also necessary and should be upheld.  In its Opposition, the AG seems to imply 

that because ComEd provides regulatory access to the executive compensation information 

pursuant to Commission Rule 285.150(m) it is required to grant blanket public access to the 

information despite its business interest in maintaining its confidentiality, and the personal 

privacy of the individuals involved. 

As is the case with the service provider billing information, however, ComEd’s 

designation of the executive compensation information contravenes no law.  Commission Rule 

285.150 only requires Commission access to the information.  See 83 Ill. Admin Code Part 

285.150 (“The utility shall make the following information available to the Commission Staff at 

the utility's office …”) (Emphasis added).  Indeed, requiring that the information be available at 

the utility’s office (as opposed to being sent to the Commission), arguably reflects a recognition 

that some of the information required under Rule 285.150 may be so sensitive that a utility may 

reasonably wish for it not to leave the utility’s premises.  In any event, such language certainly 

does not indicate that the compensation information sought under Commission Rule 285.150(m) 

must be made public.  And, as with the confidential service provider billing information, anyone 

who signs a Confidentiality Agreement may obtain the information.   
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Finally, as with the service provider billing information, the interests of others besides 

ComEd could be negatively impacted by making the information public.  As stated in the 

Motion, the executive compensation information is personal information that as a rule should not 

be disclosed unnecessarily.  ComEd has made the necessary disclosure of the information to the 

Commission and to the parties to this proceeding who are free to litigate the matter on behalf of 

those they represent. 

WHEREFORE, for the above stated reasons, Commonwealth Edison Company 

respectfully requests that its Verified Motion to Preserve the Confidential Designation of Certain 

Documents be granted.  
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