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1                      PROCEEDINGS

2         JUDGE VON QUALEN:  By the authority vested

3 in me by the Illinois Commerce Commission, I now call

4 Docket Number 13-0252.  This docket was initiated by

5 FutureGen Industrial Alliance, Inc.  The application

6 concerns a request for certificate authorizing the

7 construction and operation of a carbon dioxide

8 pipeline and a limited grant of authority to take and

9 acquire interest in property pursuant to Section 20

10 of the Carbon Dioxide Transportation and

11 Sequestration Act.

12         May I have the appearances for the record,

13 first on behalf of the Applicant?

14         MR. BARRY:  Kyle Barry on behalf of

15 FutureGen Industrial Alliance, Inc.

16         MR. HARVEY:  For the Staff of the Illinois

17 Commerce Commission, Matthew L. Harvey, 160 North

18 LaSalle Street, Suite C-800, Chicago, Illinois,

19 60601.

20         JUDGE VON QUALEN:  Are there any others

21 wishing to enter an appearance?

22              (No response.)

23         JUDGE VON QUALEN:  Let the record show no

24 response.
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1         This matter comes on for a status.  I have

2 received FutureGen's motion for leave to file

3 supplemental testimony, which was filed on May 22nd.

4 That motion is granted.

5         Mr. Barry, did you serve me with a

6 confidential version of Exhibit C?  I don't find it

7 in my inbox.  But if you could re-serve it to me, I

8 would really appreciate that.

9         MR. BARRY:  Certainly.

10         JUDGE VON QUALEN:  We have also received the

11 testimony from Staff.

12         So I think the next thing would be if

13 FutureGen wants to file any rebuttal testimony.

14         MR. BARRY:  I will say that -- and I have

15 discussed this with Ms. Swan recently -- we will

16 probably file rebuttal testimony.  However, I don't

17 believe there's anything that we will be -- I don't

18 think it's necessary to rebut anything subsequently.

19         In Mr. Lounsberry's direct testimony, he had

20 made some requests or suggestions for things to cover

21 in rebuttal testimony.  So I think we will use the

22 rebuttal testimony as an opportunity or as a vehicle

23 to cover those questions or requests.

24         And I mention it, Judge, because if you -- I
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1 guess I am seeking a little bit of advise.  I'm not

2 sure.  It seems to me that that would be the best

3 vehicle to respond to Mr. Lounsberry's requests and

4 questions.  I thought, perhaps, we could do it via a

5 response to data requests or a supplemental response

6 to data request.  But this seems to be the most

7 efficient way to do it by filing the rebuttal

8 testimony.

9         JUDGE VON QUALEN:  I agree with that

10 proposal.  That way it's in the record.  You have

11 sworn testimony saying whatever it is you need to say

12 in response.  And Mr. Lounsberry also mentioned

13 certain conditions that the grant would be based

14 upon.  And it would be good if the Applicant would

15 respond to whether they have any objections to those

16 conditions.

17         I also had mentioned last time about the

18 notice provided to each local government where the

19 proposed pipeline will be located.  And if that could

20 be addressed in the rebuttal testimony, a statement

21 as to whether or not that notice went out.  We're

22 also needing proof of publication in a newspaper.

23 Which I think you said you have published it, but we

24 need something in the evidentiary record to reflect
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1 that.

2         MR. BARRY:  Thank you for raising those

3 issues.

4         I have an additional issue that I wanted to

5 ask you about.  That is, I think one of the other

6 things we discussed at the May status was proof that

7 notices had gone out to landowners for the original

8 pipeline route.  And I have an affidavit that shows

9 that those notices went out.  I have been meaning to

10 file it, but I wasn't sure the proper procedural

11 mechanism for doing so.

12         I apologize if I have asked about this

13 before, but if you have any counsel on that or

14 preference, I would appreciate it.

15         JUDGE VON QUALEN:  The affidavit could be

16 filed as part of the rebuttal testimony if you like.

17 Designate it as an exhibit number so that it can be

18 entered into evidence.

19         MR. BARRY:  Very good.  And I assume then

20 the proof of the newspaper notice, as well as notice

21 to local governments could be filed the same way?

22         JUDGE VON QUALEN:  Yes.

23         MR. BARRY:  That would be your

24 recommendation.  Thank you.
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1         JUDGE VON QUALEN:  Do you have a proposal

2 for a date for your rebuttal testimony?

3         MR. BARRY:  I thought --

4         JUDGE VON QUALEN:  We already have it, don't

5 we?

6         MR. BARRY:  Yes, I think we have a schedule.

7         JUDGE VON QUALEN:  We have it for

8 August 13th.

9         MR. HARVEY:  I also believe there's a status

10 date currently after that established, your Honor.

11         JUDGE VON QUALEN:  I have a status set for

12 September 12th.  And it may be that we will now want

13 to convert that into an evidentiary hearing date?

14         MR. HARVEY:  Depending, of course, on the --

15 I mean, it sounds from Mr. Barry's representations

16 here today that the rebuttal testimony will be fairly

17 uncontroversial.  But obviously, we want to see that.

18         JUDGE VON QUALEN:  Certainly.

19         All right.  So I will just make a note here

20 that that September 12th status hearing may be

21 converted to an evidentiary hearing.  I would

22 appreciate it if the parties would let me know if

23 they anticipate having any cross examination.  From

24 our discussion this morning, it doesn't sound like



Page 30

1 that there would.  But if there is, I would like to

2 know in advance and we can establish whether or not I

3 have any questions in advance so that if the

4 witnesses' presence is not required, then we can

5 avoid having them appear on that day.

6         MR. BARRY:  Very good.

7         And my client is in favor of the schedule

8 you just outlined.

9         There's one additional wrinkle I wanted to

10 pass along that, hopefully, won't disrupt that

11 schedule, proposed schedule.  And that is, another

12 thing that we discussed during the May status was

13 potential proposed changes to the pipeline route,

14 particularly those that affect new parcels.

15         I am in the process of finalizing some

16 proposed changes to the route that.  As we discussed

17 back at the May status, these changes are primarily

18 driven by requests from landowners.  And so my

19 thought was that I would file that as a motion to

20 amend a couple of the exhibits that were attached to

21 the original application.

22         But again, I was hoping I could get some

23 feedback from you, your Honor, this morning, about

24 whether we should do that as a motion or file that as
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1 part of the rebuttal testimony.  My inclination is to

2 file that sooner than later so the notices can go out

3 to the handful of new parcels that will be affected

4 by those changes.

5         And I'll say that -- and this is -- I agree

6 this is presumptuous, because Staff hasn't seen the

7 changes yet, but the changes are -- they are rather

8 small in nature.  In other words, small

9 geographically.  They don't involve miles worth of

10 rerouting.  But again, Staff and the other parties in

11 the proceeding haven't seen them yet, so I understand

12 that that's a little bit presumptuous, that they may

13 not agree with that.

14         I'll also say that as we have done before,

15 if Mr. Lounsberry would like to sit down and discuss

16 why the route changes were made, we would be happy to

17 do that.  And then finally, I intend to indicate --

18 if your Honor's preference is to go with a motion, my

19 intention is to explain in the motion why the changes

20 have been requested.

21         JUDGE VON QUALEN:  I agree with you that if

22 there are going to be changes and if additional

23 landowners are going to be notified, the sooner

24 that's done, the better.  I think the motion would be
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1 fine.  I think you're going to also need to address

2 that somewhat in your testimony.  And the testimony

3 is a couple weeks out.  So perhaps in the testimony,

4 your witness can indicate whether or not FutureGen

5 has made contact with those additional landowners and

6 what happened with that contact.

7         Given that there is a route change, I don't

8 know.  It's going to be important to hear from Staff

9 whether they have any objections to that or not.  So

10 I guess, perhaps, if there is a response to the

11 motion, it doesn't need to say specifically what

12 objections or how strong Staff's objections are, but

13 that will kind of give us an indication as to whether

14 or not that September 12th date is going to be a

15 status or there's going to be a need for additional

16 testimony.

17         MR. HARVEY:  Understood, your Honor.  We

18 will try to respond very timely to the motion.

19         JUDGE VON QUALEN:  Right.

20         And again, I don't expect any details or

21 anything like that.  If this is going to get

22 complicated, it's going to get complicated.  But we

23 can at least have an idea which direction the parties

24 are going.
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1         MR. BARRY:  Sure.

2         And again, it is the Alliance's hope that

3 this won't get complicated, in large part, because

4 these changes are driven by the response and feedback

5 from landowners along the original proposed route, as

6 well as requests from them.

7         JUDGE VON QUALEN:  Okay.  And then any

8 details that the motion can provide as to what these

9 additional -- the knowledge of these additional

10 landowners and their reaction to this change would be

11 helpful too.

12         MR. BARRY:  We will certainly endeavor to

13 provide that.

14         One additional slight wrinkle as part of

15 these changes.  I don't want to get into too many

16 details about this, but you may recall that in the

17 May hearing, there was a gentleman here who was a

18 landowner who had been notified about the original

19 route.  One of those changes was per his request.

20 And that was to take the route off his property and

21 move it onto a property that's owned by the Illinois

22 Department of Transportation.

23         And I acknowledge that this is getting into

24 the weeds.  But unlike most other landowners --
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1 private landowners, who have parcel ID numbers for

2 real estate tax purposes, the Illinois Department of

3 Transportation does not.  And so I have not spoken to

4 any lawyers at IDOT yet about this issue, because

5 maybe they have ways of designated parcels or

6 providing or identifying parcels.

7         But when I talked to one of the land use

8 lawyers involved in that that represents the

9 Alliance, he said it would be a very lengthy process

10 to try to go back through the title records and

11 determine when the Department of Transportation

12 acquired property.  And we're talking about land

13 that's adjacent to, I think, primarily, State

14 Highway 67.

15         So, and I ask this question -- and again,

16 we're getting into the weeds, but I ask this question

17 because this motion will seek to modify two exhibits.

18 One exhibit is the original map of the pipeline -- or

19 excuse me, the map of the original or proposed

20 pipeline.  And the other exhibit is the list of

21 landowners along that original proposed pipeline

22 route.

23         Again, for the private landowners, it's

24 easy.  List their name and the parcel ID number.  For
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1 the Illinois Department of Transportation, we can

2 list the Department's name, obviously, but there is a

3 question mark about how to identify the particular

4 parcels that are owned by the state.

5         I wanted to bring that to your attention and

6 see if you have any thoughts on that, your Honor,

7 because I also wonder whether this is even -- whether

8 that's even an issue since, as a fellow state agency,

9 I don't think that the statute would even confer --

10 in fact, I am quite certain the statute wouldn't

11 confer condemnation authority upon the Applicant here

12 to take the state's property.

13         So again, I think you can probably see the

14 lemon, and I wanted to see if you have any advise.

15         JUDGE VON QUALEN:  I can only say do the

16 best you can to identify the property.

17         MR. BARRY:  Very good.  Then I will try to

18 see if IDOT has a way of identifying -- or an

19 internal mechanism for identifying the property they

20 own.  I assume there is one.  I just want to consider

21 this is heads up that it may not be the actual parcel

22 ID number, because I don't think one exists.

23         JUDGE VON QUALEN:  Staff may have insight

24 into it.  I do not.
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1         Is there anything else that we need to

2 discuss this morning?

3         MR. HARVEY:  Nothing that Staff is aware of,

4 your Honor.

5         JUDGE VON QUALEN:  All right then.  I will

6 continue this matter to September 12th at 9:30 a.m.

7 for a status or possibly evidentiary hearing.

8         MR. HARVEY:  Thank you very much, your

9 Honor.

10         JUDGE VON QUALEN:  Thank you.

11         MR. BARRY:  Thanks.

12              (Matter continued until September 12,

13              2013, at 9:30 a.m.)

14              (End of hearing:  9:46 a.m.)
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