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06-0741 

 

PROPOSED ORDER 
 
By the Commission: 
 

I. PROCEDURAL HISTORY 
 
 On November 21, 2006, the Illinois Commerce Commission (the “Commission”) 
issued an Order commencing a Purchase Gas Adjustment (“PGA”) reconciliation 
proceeding for Atmos Energy Corporation (“Atmos” or "the Company”) pursuant to 
Section 9-220 of the Public Utilities Act (“Act”) which requires the Commission to initiate 
annual public hearings "to determine whether the clauses reflect actual costs of fuel, 
gas, power, or coal transportation purchased, to determine whether such purchases 
were prudent, and to reconcile any amounts collected with the actual costs of fuel, 
power, gas, or coal transportation prudently purchased. In each such proceeding, the 
burden of proof shall be upon the utility to establish the prudence of its cost of fuel, 
power, gas, or coal transportation purchases and costs." (220 ILCS 5/9-220) 
 
 Counsel for Atmos filed an appearance on June 28, 2011. Staff for the Illinois 
Commerce Commission ("Staff") also participated in this proceeding.  No other parties 
intervened in this proceeding. Pursuant to notice given in accordance with Commission 
rules and regulations, pre-hearing conferences were held on July 13, 2011 and 
February 2, 2012.  An evidentiary hearing was held on May 1, 2012. The parties filed 
Initial and Reply Briefs following the evidentiary hearing.  A Proposed Order was served 
on the parties.  
 

II. APPLICABLE AUTHORITY 
 
 In accordance with Section 9-220 of the Act, 220 ILCS 5/1-101 et seq., the 
Commission may authorize an increase or decrease in rates and charges based upon 
changes in the cost of purchased gas through the application of a purchased gas 
adjustment clause.  Section 9-220(a) requires the Commission to initiate annual public 
hearings "to determine whether the clauses reflect actual costs of . . . gas . . . 
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purchased to determine whether such purchases were prudent, and to reconcile any 
amounts collected with the actual cost of . . . gas . . . prudently purchased."  In each 
such proceeding, the burden of proof is on the utility to establish the prudence of its 
applicable costs. 
 
 For gas purchases, the provisions of Section 9-220 are implemented in 83 Ill. 
Adm. Code Part 525, "Uniform Purchased Gas Adjustment Clause." Section 525.40 of 
Part 525 identifies gas costs which are recoverable through PGA. Adjustments to gas 
costs through the Adjustment Factor are addressed in Section 525.50.  The gas charge 
formula is contained in Section 525.60. Annual reconciliation procedures are described 
in Section 525.70. 
 

III. RESOLVED ISSUES 
  

A. Lost Gas 
 
 Staff witness Mary H. Everson proposed an adjustment to properly record the 
recovery for lost gas as an offset to recoverable PGA gas cost in Account 804-Natural 
Gas City Gate Purchases. Ms. Everson explained that Atmos’ practice with regard to 
lost gas reimbursements was to record third party reimbursements to a miscellaneous 
expense account. This resulted in a double recovery of these amounts-once from the 
PGA customers and again from the third party reimbursements. Ms. Everson further 
recommended that the Company properly record third party reimbursements to Account 
804-Natural Gas City Gate Purchases.  Atmos agreed to reduce the cost of recoverable 
gas costs for the lost gas reimbursements in its rebuttal testimony.  The Commission 
finds this adjustment to be reasonable and it will be adopted for the purposes of this 
proceeding. 
 

B. NGPL Refunds 
 
 Staff witness Everson proposed an adjustment to the cost of recoverable 
purchased gas cost for a pipeline refund received by Atmos during the reconciliation 
year that was not reflected in its monthly PGA filings or its annual reconciliation. (ICC 
Staff Ex. 1.0, p. 3) Ms. Everson further recommended that the Company properly reflect 
pipeline refunds in its calculations of monthly and annual PGA filings.  Atmos agreed to 
reduce the cost of recoverable gas costs for the pipeline refund in its rebuttal testimony.  
The Commission finds this adjustment to be reasonable and it will be adopted for the 
purposes of this proceeding. 
 

IV. CONTESTED ISSUES 

 

A. Applicable Legal Standard 
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 The parties to this proceeding appear to consider how this standard should be 
applied to be a contested matter for the Commission to resolve. 

 

1. Staff Position 

 
 Staff notes that  Section 9-220(a) of the Act requires the Commission to initiate 
annual public hearings "to determine whether the clauses reflect actual costs of . . . gas 
. . . purchased to determine whether such purchases were prudent, and to reconcile 
any amounts collected with the actual cost of . . . gas . . . prudently purchased" 
(emphasis added).  In each such proceeding, Staff states that the burden of proof is on 
the utility to establish the prudence of its applicable costs. 
 
 Staff opines that both the Commission and the Illinois Appellate Courts have 
defined prudence as the standard of care which a reasonable person would be 
expected to exercise under the same circumstances encountered by utility 
management at the time decisions were made.  In determining whether a decision was 
prudently made, only those facts available at the time judgment was exercised can be 
considered.  Hindsight review is impermissible in the context of a prudence 
determination. Illinois Power Company v. Illinois Commerce Comm’n, 245 Ill. App. 3d 
365, 612 N.E. 2d 925, 929 (Ill. App. 1993); Illinois Commerce Comm’n v. 
Commonwealth Edison Co., Ill. C.C. Docket No. 84-0395 (Order Date October 7, 1987, 
p. 17)(emphasis added). 

 

2. Atmos Position 

 
 Atmos notes that in accordance with Section 9-220 of the Act, the Commission 
may authorize an increase or decrease in rates and charges based upon changes in 
the cost of purchased gas through the application of a purchased gas adjustment 
clause.  Section 9-220(a) requires the Commission to initiate annual public hearings “to 
determine whether the clauses reflect actual costs of . . . gas . . . purchased to 
determine whether such purchases were prudent, and to reconcile any amounts 
collected with the actual cost of . . . gas . . . prudently purchased.”  In each such 
proceeding, Atmos states that the burden of proof is on the utility to establish the 
prudence of its applicable costs.  
 
 Atmos notes that both the Commission and the Illinois Appellate Courts have 
defined prudence as the standard of care which a reasonable person would be 
expected to exercise under the same circumstances encountered by utility 
management at the time decisions had to be made.  In determining whether a decision 
was prudently made, only those facts available at the time judgment was exercised can 
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be considered.  Atmos states that hindsight review is impermissible in the context of a 
prudence determination.   

 

B. Gas Supply Contracts 

 

1. Atmos Position 
 
 Atmos suggests that the evidence in the record demonstrates that the Company 
prudently entered into the 2005 Contract and the 2006 Contract. The purchases under 
those contracts were used to provide service to customers and the Company has a 
right to be reimbursed for those purchases under the PGA clause. First, the Company 
claims it had appropriate and reasonable gas supply procurement procedures in place 
in compliance with all applicable law.  Second, the Company says it utilized these 
procedures and acted in accordance with the Act and Commission rules to select the 
lowest available bids. 
 
 Atmos asserts that it used present gas supply procedures, which it utilized to 
award the 2005 Contract and the 2006 Contract.  Atmos witness Martin testified that the 
Company issues Request for Proposals ("RFPs"), evaluates the bids it receives and 
selects the best bid in accordance with the Company’s procedures for gas supply 
procurement.  Atmos filed excerpts of its RFP procedures as Exhibit 2.1.   
 
 Mr. Martin testified that Atmos maintains a list of qualified RFP recipients that 
meet certain minimum requirements.  Atmos reviews and updates this list annually, and 
then sends a letter to qualified RFP participants setting forth the terms of the RFP, 
including the quantity of gas required, the serving pipeline, the length of the contract 
and information necessary for potential vendors to respond with qualifying bids.  Mr. 
Martin notes that following the deadline for submission of bids, the Company analyzes 
each proposal received in comparison to any other proposals, taking into account the 
supplier/marketer’s reputation, reliability of supply, and price.  Atmos also compares the 
differences between each proposal and some purchase standard, usually a supply 
plan, with careful attention being paid to different proposed pricing points, demand 
charges flexibility and cost.  
 
 For the time period at issue, Mr. Martin testified that Atmos selected the vendor 
that proposed the least expected cost.  Mr. Martin testified the Company’s procedures 
are designed to ensure the Company obtains competitive prices, terms and conditions 
for the purchase of gas.  Atmos opines that the procedures comply with all applicable 
laws and regulations, including the Act and the Commission’s rules. Atmos claims that 
no party has suggested otherwise, and contends that the Company followed prudent 
gas supply procurement procedures for all of its purchases affecting the 2006 
reconciliation period. 
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 Atmos argues that it prudently awarded gas supply contracts by following its gas 
supply procurement procedures and selecting the lowest bids available.  With respect 
to the 2006 Contract, Atmos avers that it is undisputed that the Company selected what 
it expected to be the lowest bid of the two bids it analyzed. Staff witness Rearden 
initially testified that he had difficulty determining if the Company’s comparison of bids 
for the 2006 Contract was reasonable absent documentation of how the Company 
documented its price estimates.  Atmos states that during cross-examination, Staff 
witness Rearden agreed that this documentation has been provided.  Atmos avers that 
the comparative analysis it submitted confirms that it selected the bid it expected to be 
the lowest for the 2006 Contract.  
 
 Atmos notes that the RFP for the 2006 Contract requested a bundled package of 
services to include up to 4,700 Dekatherms ("Dth") per day Maximum Daily Quantity 
("MDQ") firm city gate delivered natural gas supply during the term of the agreement 
and a 10-day firm city gate delivered peaking service up to 2,900 Dth/day.  Atmos 
indicates that the RFP solicited bids for gas supply based on the TETCo-East Texas 
("ETX") price index.  Atmos states that the 4,700 Dth/day could be made up of first-of-
the-month ("FOM") daily quantities (to be nominated by Atmos prior to the beginning of 
each month) and daily quantities (to be nominated by Atmos on a day-ahead basis).  
Atmos notes the 10-day peaking supply was for the winter months December 2006 
through February 2007 (to be nominated by the Company on a day-ahead basis).  
 
 For the 2006 Contract, Atmos states that it received three bids, one of which was 
rejected for nonconformance because it failed to provide anywhere near the quantity of 
gas stated in the RFP and required to meet the needs of the Harrisburg customers.  
Atmos suggests that the only fully conforming bid was Atmos Energy Marketing 
("AEM’s") proposal.  Atmos notes that a second proposal was non-conforming because 
it failed to quote the preferred price index specified in the RFP, Inside FERC's Gas 
Market Report ("IFGMR") ETX.

1
  Instead, the second bid proposed the alternate index 

point IFGMR Texas Eastern M3.  This bidder is referred to as the “M3 Supplier” to 
protect confidentiality.  Atmos states that the M3 Supplier’s proposal had two additional 
shortcomings that the M3 Supplier agreed to rectify by modifying its bid; however, the 
pricing remained at the alternate index point.  To facilitate analysis of the competitive 
bids, the M3 Supplier’s proposal was considered for further evaluation along with the 
fully conforming bid.  
 

                                            
1
 Inside FERC's Gas Market Report (IFGMR) - A natural gas industry trade journal published each month 

by Platts. In each issue, IFGMR publishes the results of a phone survey of traders and other industry 
participants. The survey provides indicative prices for physical monthly baseload supply delivered to a 
large number of trading points throughout the continental U.S. For each point, IFGMR publishes a high-
low range and an index price. 
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 Atmos opines that it prepared an annualized cost comparison of the bid 
components including supplier demand charges and commodity pricing for the 
estimated normal annual purchase quantities.  Atmos notes this analysis was filed as 
Exhibit 4.2.  Because of the nonconforming bid, Atmos claims the M3 Supplier’s 
proposal had to be evaluated using the historical pricing of the alternate index.  Mr. 
Martin testified that the Company’s comparative analysis reviewed historic IFGMR ETX 
and IFGMR Texas Eastern M3 index prices for the period January 2003 through 
September 2006.  Atmos states that this review revealed that the ETX index price was 
lower than the M3 index price in every historic month of the period examined.  Atmos 
avers that the annualized cost comparison estimated that AEM’s proposal would result 
in approximately $450,000 less gas cost per year than the M3 Supplier’s proposal, 
although a subsequent review of the annualized cost comparison revealed a calculation 
error.  Atmos indicates however, that the correction of this error would not have 
changed the result of the RFP because the corrected analysis estimated even greater 
savings under the 2006 Contract with AEM.  Atmos states that the corrected annualized 
cost comparison estimated that AEM’s proposal would result in savings of more than 
$500,000 in comparison to the M3 Suppliers proposal.  The Company filed the 
corrected annualized analysis as Exhibit 4.3.   
 
 Atmos claims that because it used prudent bid evaluation procedures, the 
estimated gas cost savings ended up being close to the actual cost savings realized.  
Mr. Martin testified that review of actual commodity pricing indicated ratepayers saved 
approximately $450,000 under AEM’s proposal, which Atmos suggests is right in line 
with its analysis.  While the prudency of the Company’s actions is evaluated at the time 
they were made, Atmos suggests these results may provide the Commission some 
comfort to know that the prudently-made evaluations were borne out by actual results.  
 
 Atmos notes that for the 2005 Contract, AEM was the sole bidder.  However, as 
indicated in the record, all the protections of competitive bidding remained in place 
because AEM did not know it would be the only bidder.  Atmos argues this is borne out 
by the fact that the price for baseload gas did not change in later RFPs and that the 
price the Company paid for baseload gas under the 2005 Contract was the lowest of 
the Comparable Utilities. 
 
 Atmos notes that it analyzed the 2005 Contract bid and determined that AEM’s 
bid was competitive and reasonable, which analysis took into consideration Atmos’ 
knowledge of the market at the time the RFP was entered into.  The Company 
recognized that the price of the bid was higher than in prior years, however Atmos 
understood that the market was in disarray as a result of two major hurricanes causing 
extensive damage in the Gulf of Mexico.  Additionally, Mr. Martin testified that the 
Company was familiar with the pricing generally available in the marketplace on Texas 
Eastern Transmission, LP ("TETCo") as well as other pipes at the time the RFPs were 
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made.  Based on all of the foregoing facts, the Company argues it had substantial 
reasons to find it prudent to enter into the 2005 Contract. The Company believed that 
the price it was paying under the 2005 Contract, given its understanding of market 
conditions, was reasonable.  Atmos argues that this belief is borne out by the fact that 
the Company had the lowest cost of gas among Comparable Utilities for the 2005 
Contract and the second lowest cost of gas for the 2006 Contract. 
 
 While Staff claims that the 2005 Contract and the 2006 Contract rate of ETX plus 
an Adder is an imprudent increase over the price paid by Atmos for baseload gas in 
2004 (ETX Flat), Atmos suggests that Staff’s position is contrary to the record. Atmos 
notes that even Staff witness Rearden admitted he reached his conclusion that Atmos 
paid too high a cost for baseload gas without providing any evidence of what would be 
a reasonable price increase.   Atmos suggests that Staff admits that its proposed 
adjustment is based on a price that was not established by the competitive market.  
Instead, Staff relies on the price obtained by Atmos in the previous year.   
 
 Atmos contends that there is no evidence to support a finding that the cost of 
gas should not have changed between 2004 and 2005.  Atmos notes that the 
availability of a price at one point in time does not mean that price will continue to be 
available in the future.  Atmos claims Staff witness Rearden has admitted that, in 
general, he believes gas prices change over time.  Atmos argues that the gas 
marketplace was experiencing severe volatility during the period in question.  Mr. Martin 
testified that at the time the RFPs were issued, the marketplace was in disarray.   
Specifically, Mr. Martin testified that Hurricane Katrina caused extensive damage to 
offshore gas platforms.  Shortly thereafter, the Gulf of Mexico was again disrupted by 
Hurricane Rita.  Atmos believes Staff’s assumption that FOM ETX flat was a 
reasonable price for the 2006 reconciliation period is unreasonable in light of the 
evidence presented by the Company that the marketplace was experiencing severe 
volatility, in large part as a result of two of the most catastrophic hurricanes in the 
history of the region. 
 

2. Staff Position 
 
 During the 2006 reconciliation period, Staff notes that Atmos bought gas for its 
Harrisburg and Galatia customers under two contracts from its affiliate, AEM.  One 
contract ran from November 2005 through October 2006 (“2005 contract”), and another 
began in November 2006 and terminated in October 2007 (“2006 contract”). In addition, 
Staff states that AEM also contracted to sell gas to Atmos in another contract starting in 
November 2007 that terminated in October 2008 (“the 2007 contract”).  Initially, AEM 
supplied Atmos with gas under two contracts that began in November 2003 and 2004 
and ended the following October.  
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 Staff states that all of these contracts used the same format, in that there is a 
fixed demand charge, and for some years, there is a demand charge for a peaking 
service.  Otherwise, Atmos’ gas costs depend on three prices.  Baseload gas is priced 
relative to the FOM price index from the publication IFGMR at ETX-FOM.  Staff notes 
that if Atmos customers use more than the Baseload amount at Harrisburg and Galatia 
on a given day, the additional quantity is priced at a daily index price (“incremental buy 
price”), and if Atmos customers use less than the Baseload amount, the excess amount 
is, in effect, sold back to AEM at another daily index price (“excess sale price”).  
 
 Staff states that key changes began with the 2005 contract, in which the price for 
baseload price increased by an adder.  Staff explains that this means that the price for 
baseload volumes increased from ETX FOM flat to ETX FOM plus the adder.  Staff 
notes the parties also initiated a 10-day winter call that was available to Atmos from 
November through the following March for the 2005 contract and December through 
February for the 2006 and 2007 contracts.  
 
 Staff believes that the 2005 and 2006 contracts were imprudent. Staff notes that 
the price for baseload gas increased from the 2004 contract to the single bid 2005 
contract and remained at that level for the 2006 contract.  Staff suggests that the price 
increase in the two contracts resulted from actions taken by Atmos over the previous 
decade.  Staff notes that from 1996 through 2001, Atmos permanently released all of its 
transportation capacity on the only interstate pipeline that could supply Harrisburg and 
Galatia, and that some of that capacity was transferred to AEM.  Staff avers that Atmos 
also began reducing the number of RFPs it issued, until for the 2005 contract, it only 
issued RFPs to 8 marketers. Similarly, the number of bids that Atmos received declined 
as well. Staff notes that only one bid was received for the 2005 contract.  
 
 Staff notes that the Atmos RFPs sought to acquire the total requirements for 
Harrisburg and Galatia.  Staff states that Atmos thus bundled a winter peaking service, 
which was a ten-day call, with baseload and transactions to balance its load.  As a 
result, Staff avers that Atmos did not attempt to separately bid out the ten-day call, and 
so could not evaluate whether the ten-day call is prudently priced.  
 
 Staff notes that Atmos argues that the 2005 and 2006 contracts are prudent, 
because Atmos issued an RFP to potential suppliers and AEM’s response to the RFPs 
was the lowest price.  In Atmos’ view, the realized prices for these contracts were the 
market price, which would then shield it from claims that the price was too high.  
 
 Staff also notes that Atmos witness Martin testifies that, “The Company analyzed 
the bids it received and selected the bid it believed to represent the lowest overall 
expected cost for all of the services required as a whole.”  (Co. Ex. 2.0, p. 15)  It 
appears to Staff that Mr. Martin argues that the costs for the peaking services were 



06-0741 
Proposed Order 

 

 9 

incurred under contracts that were prudently entered into, and thus the costs 
themselves are prudently incurred.  This means that when the Company selects the 
best overall package, even if a particular component of a bid such as peaking could be 
obtained at a lower rate as part of a bid that is more expensive as a whole, all costs are 
prudent.  In this case, Staff opines that this means that baseload pricing is the key 
determinant of a bids’ superiority.  However, Staff notes that AEM’s bid was the only bid 
the Company received for the 2005 Contract.  For the 2006 Contract, AEM and the 
other evaluated bidder specified different peaking charges.  The other bidder’s peaking 
charges were estimated to be lower than AEM’s.  However, the difference was not great 
enough to make the overall contract more favorable to the Company.  Because AEM’s 
bid was more favorable overall, the Company theory goes, it was the appropriate 
selection.  
 
 However, Staff believes the market conditions under which Atmos purchased 
gas for Harrisburg and Galatia customers undermine this argument.  In particular, Staff 
argues that the fewer the number of bidders available, all else equal, the lower the 
probability that the prices that Atmos has to pay will be at competitive and not just 
market levels.  In Staff’s view, Atmos’ actions reduced the number of interested bidders 
over time.  
 
 Staff avers that the most important factor in how Atmos bought gas for this 
location was that TETCo was (and remains) the only transportation facility that can 
deliver gas to Harrisburg and Galatia.  Staff notes that Atmos, or its predecessor 
company, United Cities, previously had capacity on TETCo.  However, Staff states that 
over the period from 1996 through 2001, Atmos released its capacity to its affiliate, 
AEM [and back to the pipeline].  Thus, during this reconciliation period and the 2005 
reconciliation period, Staff notes that Atmos did not lease any capacity on TETCo, and 
so could not transport its own gas from the field to its delivery points at Harrisburg and 
Galatia.  
 
 Staff believes that Atmos customers suffered from Atmos not having capacity for 
two reasons.  Staff notes that because it surrendered its TETCo capacity, Atmos lacked 
direct access to relatively liquid downstream markets.  Staff states that utilities typically 
buy much of their gas in downstream, field locations where gas is actively traded, and 
then use their leased transportation capacity to move the gas to their citygates, where it 
enters the utility distribution systems and is delivered to their customers.  When utilities 
own their own transportation capacity, Staff suggests they have the flexibility to buy in 
the field from a number of potential sellers and schedule deliveries to meet its 
customers’ needs.  A liquid market means that utilities can generally count on sufficient 
supplier interest in the field to keep prices at competitive levels.  
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 Second, Staff states that Atmos’ lack of transportation capacity means its 
suppliers must have the transportation capacity on TETCo to enable deliveries to the 
Harrisburg and Galatia delivery points, as TETCo is the only pipeline that can supply 
them.  Staff asserts that Atmos’ actions unnecessarily limited its pool of suppliers to 
those that could deliver to its Harrisburg and Galatia customers.  
 
 Staff believes another important factor limiting supplier interest was that the 
Company’s approach to RFPs discouraged bidders.  Staff notes that Atmos mailed the 
RFPs to potential bidders with a letter stating that suppliers would not receive further 
RFPs unless they affirm that they wished to continue to receive RFPs from Atmos, with 
the RFP letter stating that if suppliers “elect not to bid in the current RFP that they 
should advise the Company that they are not submitting a proposal but would like to 
stay on the Supplier List for future RFP’s.  Otherwise, they will be removed from the 
active Supplier List for that specific system.” (Co. Ex. 2.1, p. 5) Staff notes that Atmos 
could have stated that a supplier would continue to receive RFPs unless it stated 
otherwise.  Staff suggests that under Atmos’ approach, it was less likely that a given 
supplier received an RFP the next year; which is in fact what happened.  Staff notes 
that RFPs mailed out went from 16 to eight from 2003 through 2005, and actual bids 
decreased from two to one over the same period. For the 2006 contract, Atmos 
received three bids, one of which was ‘non-conforming.’  Staff opines that Atmos' 
behavior imprudently reduced the number of bidders available, and contends that such 
a process is inconsistent with a buyer seeking to maximize the number of bids in order 
to ensure a competitive price. Staff believes it is consistent with a regulated buyer 
attempting to favor its affiliate.  
 
 Staff regards it as an obvious principle that, absent some incentive to favor some 
particular supplier (its affiliate), Atmos should not want to unnecessarily restrict the 
number of potential bidders for Harrisburg service, especially when Atmos has only one 
transportation option for gas deliveries to those customers.  Yet, Mr. Martin states, “I 
cannot agree that asking bidders to confirm their interest renders the RFP process 
imprudent. The bidders that were removed from the list were not interested in bidding 
on the Company’s business.” (Id. p. 11)  Staff avers that it simply does not follow that 
not bidding in one year means that it will not bid the following year.  Mr. Martin also 
opines, “There is no evidence that using an affirmative option rather than a negative 
option for receiving bids would have affected the bids received at all.”  (Id.)  Staff opines 
that such a thing is, of course, unknowable through discovery.  But all other things 
constant, Staff contends that more RFPs distributed cannot lead to fewer bids; and 
more bidders, all other things constant, cannot lead to higher prices.  It seems unlikely 
to Staff that the cost to distribute additional RFPs raises total costs to ratepayers.  
Finally, Staff notes that the burden to demonstrate the claim that restricting the number 
of bidders does not harm ratepayers is borne by the Company. 
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 As seen by the disqualified bid, Atmos might have generated more bids for 
service to Harrisburg by accepting bids for less than total supply, and Staff asserts that 
if some marketers only bid for part of the business, then the total number of suppliers 
might be increased. 
 
 Finally, Staff argues that Atmos has an obvious incentive to buy gas from its 
affiliate at above market prices.  Customers pay for the gas under the PGA, which 
covers the cost to Atmos of the gas. However, the unregulated affiliate retains the 
unregulated profits from any above market prices for shareholders’ benefit.  For 
example, it is unclear what adder over the index would have been unacceptable to 
Atmos, and if AEM had bid the index price plus 75¢ or index plus $1.00, it is unclear 
whether Atmos would have accepted that bid as well.  In this situation, Staff opines that 
Atmos is allowing AEM to set the price. 
 
 Staff recognizes that Atmos responded to Staff’s claim about its incentives, when 
Mr. Martin stated that Staff did not identify any evidence that there was a causal 
connection between the assignment of transportation capacity and the price change 
that occurred in the 2005 and 2006 contracts.  Staff states the evidence would have to 
explicitly point out that Atmos realizes that fewer marketers are bidding on Harrisburg 
business, because Atmos does not have transportation to that location, and, as a result, 
AEM should bid a very high price to reap large profits.  Nevertheless, Staff notes that 
there were fewer bidders for the business over time and a large adder to an index price 
is attached after an affiliate has the business for two years.  Both events comport with 
Staff’s opinion that the lack of transportation capacity and failing to increase the pool of 
potential bidders led to vulnerability to a high bid.   
 
 Staff notes that Atmos witness Martin does not directly deny that a lack of 
transportation capacity reduces the number of bidders; but rather, he argues that 
ratepayers are not necessarily harmed by delivered service.  For example, he states:  
 

[R]reasonable minds can differ regarding whether delivered service or 
owned capacity is optimal, and different conditions may indicate that one 
approach could be preferred at one time, and the other at a different time.  
It is certainly not true that taking delivered service is always imprudent, 
and in this case I believe that using delivered service was prudent and 
saved the Company’s customers money over time. 
   

(Atmos Ex. 3.0, p. 9)   
 
In other words, “the decision to buy delivered service is not ipso facto imprudent.”  (Id., 
p. 7)  Indeed, Staff notes that Mr. Martin further opines that delivered service may be 
superior to field purchased and transported service, because “Cost savings from 
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purchasing a delivered service can be anticipated because often suppliers who serve 
multiple utilities can use capacity more efficiently than a single utility.” (Id., p. 6) 
 
 Staff witness Rearden agreed that, in general, neither transported nor delivered 
service is always lower cost.  However, Staff notes that most local distribution 
companies ("LDCs") have the option to purchase delivered gas, but do not have to rely 
on it.  For example, Staff states that both Northern Illinois Gas Company (“Nicor”) and 
The Peoples Gas Light and Coke Company (“Peoples Gas”) have capacity to deliver 
gas to Chicago from various field locations, but also have the option to purchase gas at 
the Chicago citygate, where the price is set in a very competitive market.  Staff states 
that when these entities buy gas at the citygate price, it is one option among several.  
As it stood during 2005 and 2006, the only way that Atmos could deliver gas to 
Harrisburg customers was to buy it at the citygate.  Further, Staff opines that a 
disallowance may be justified even if transferring the capacity saved money ‘over time’ 
(which is not specified), but increased costs for 2006.  
 
 While Atmos argues that it is more cost effective for one marketer to serve 
multiple utilities, so that AEM providing service in several locations on TETCo can lower 
utility costs; Staff asserts that Atmos cannot guarantee that AEM’s potential cost 
savings are passed on to each individual utility and their consumers, while a 
competitive market ensures that cost savings get passed on to consumers.  In fact, 
Staff believes this argument may indicate the profit opportunities Atmos granted to AEM 
by consolidating transportation contracts in AEM’s hands.  
 
 While Atmos suggests that its ratepayers benefitted from reduced demand 
charges in the AEM contracts, Staff suggests there are at least three reasons why the 
results calculated may not be a proper comparison.  One, the portfolio changed over 
time.  In its response to Staff data request POL 2.2, the portfolio for Harrisburg 
consisted of several services, including a storage service. Atmos’ portfolio underwent 
several changes over the years, so the comparisons in Atmos’ response to Staff data 
request POL 2.1 may not exactly mirror the options that Atmos had in 2003.  
 
 Staff notes that whether AEM controlled the transportation capacity or Atmos did, 
the capacity (or at least the firm transportation capacity) was apparently allocated over 
several different customers and states.  The response to Staff data request POL 2.2 
states that up until 2001, Atmos leased 3,000 MDQ for Illinois in a firm transportation 
("FT") contract, while the same contract is used in the calculations in Atmos’ response 
to Staff data request POL 2.1.  Staff submits that this appears to indicate that 
Harrisburg was one AEM customer among several on TETCo between which AEM 
allocated its total costs.  Staff notes that any supplier must allocate total transportation 
costs between its customers, whether AEM or Atmos supplied Harrisburg.  Thus, Staff 
believes the comparison between what Atmos would have paid in transportation 
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capacity charges by directly leasing and what AEM imposed as a demand charge is not 
an easy or direct comparison.  Staff submits there may be several ways costs could 
have been allocated in either scenario, and it would not have been economically 
rational to shareholders for AEM to under-allocate costs to Harrisburg.  
 
 Staff further notes that the value of transportation and storage capacity may be 
greater than cost. In this case, Staff states that capacity releases or capacity transfers 
to unregulated affiliates may have generated returns to AEM that could have been used 
to compensate ratepayers.  Staff notes that this point is highlighted by the difficulty 
Atmos had in finding transportation capacity for Harrisburg.  
 
 Staff noted in its Docket No. 05-0738 testimony that Atmos/United Cities neither 
applied for permission to the Commission to transfer the capacity as an affiliate 
transaction nor had it approved.  Staff admits that Dr. Rearden’s testimony is 
"necessarily uninformed’, because the Commission and Staff were never informed of 
the decision at the time it occurred.  Staff avers that the review is not hindsight, since 
there is nothing on any record in any docket for why United Cities did what it did.  
Additionally, the disallowance is calculated as a way to recoup costs for ratepayers for 
purchases made during 2006, not in 1996.  
 
 Staff notes that Mr. Martin claims that the purchase prices were not out of line 
with the prices paid by other Illinois gas utilities receiving gas supply on TETCo.  Staff 
states that Dr. Rearden did not testify on this issue, but rather focused his analysis on 
his view of Atmos’ options and concluded that Atmos had purchased gas at imprudently 
high prices.  Staff submits that the relevant issue with respect to whether Atmos’ actions 
were prudent is what it did with respect to the options it faced at the time it made the 
decision.  
 
 Staff further states that Mr. Martin could not have “examined pricing data for 
utilities that Commission Staff indicated were comparable” to Atmos at the time it made 
gas purchasing decisions because those facts were simply not available. (Atmos Ex. 
2.0 p. 8) While Mr. Martin attempts to use this data impermissibly by bolstering the 
prudency of Atmos decision making with a hindsight comparison of other utilities’ prices, 
Staff contends that this is exactly the type of hindsight review that the Commission and 
the courts have found to be impermissible under the prudency standard.   
 
 While Atmos in its Initial Brief defends its 2005 and 2006 contracts as prudent by 
concluding that AEM was the low bidder on both RFPs, Staff’s arguments do not hinge 
on whether Atmos followed its bidding procedures.  Staff has pointed out that RFPs and 
their evaluation cannot change the competitive state of the market that the RFPs seek 
to tap.  Staff notes that Atmos limited the "market" by its actions in the years previous to 
2005 and 2006; and if the "market" is not competitive, the bidding procedure cannot 
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rescue it from the possibility that the winning bid is imprudent.  Staff notes that Atmos 
stripped the transportation and storage assets from the Harrisburg-Galatia territory, and 
Atmos was then obliged to buy its gas from suppliers that had the capacity available on 
TETCo, a pipeline with limited total capacity.  Staff submits that interest in the contract 
remained low during the period during which AEM won the contract.   
 
 While Atmos argues, “…Staff witness Rearden has generally agreed that no 
evidence of a causal relationship between the previous decade’s capacity release and a 
price change had been demonstrated” (Atmos IB, p. 25) Staff notes that in his rebuttal 
testimony, Dr. Rearden concluded, “Both events [low numbers of bids and the 
imposition of a high adder] comport with my opinion that the lack of transportation 
capacity and failing to increase the pool of potential bidders led to vulnerability to a high 
bid.” (Staff Ex. 4.0, p. 8) 
 
 While Staff suggests that one reason that there might have been so few bids 
was that Atmos used an opt-in procedure rather an opt-out procedure, Staff submits 
that Atmos obfuscates the issue in its Initial Brief, when it states that Staff witness 
Rearden appears to be operating under a mistaken assumption that Atmos removed 
entities from its RFP mailing list for not bidding in one year.  Staff notes that Dr. 
Rearden suggested only that the letter accompanying the RFP stated that suppliers 
must positively confirm they wished to receive an RFP the following year or they would 
not receive an RFP the following year. In Dr. Rearden’s view, the opt-in procedure 
unnecessarily limited the pool of bidders, while suppliers may have been further 
discouraged by AEM repeatedly winning the bid.  
 
 Staff notes that Atmos dismisses this contention, arguing that there is no direct 
correlation between the greater number of RFPs and the price of the gas in the bids it 
would have received. (Atmos IB, p. 21) However, Staff states that Dr. Rearden never 
postulated a simple relationship between the number of RFPs and the number of bids 
or the price in the bids, rather his discussion was predicated upon averages and 
probabilities.  Staff states he did however, reasonably conclude that more RFPs would 
have led to at least as many bids, at little cost to Atmos. Thus, Staff submits that the 
decision to force suppliers to opt-in likely discouraged bidders and so unnecessarily 
raised gas costs.  
 
 On the other hand, Staff believes that Atmos could have issued more RFPs, in 
order to increase the likelihood that more bids would be returned, and in turn, to raise 
the probability that more bids would lead to a lower price.  In contrast, Staff notes that 
the imprudently high adder in the 2005 contract was arrived at via a single-bid RFP, and 
remained the same in the 2006 contract.  Staff further submits that the 2006 contract 
could be interpreted as a single-bid contract as well, since one of the three bids was 
rejected, while the other bid did not technically conform to the RFP but was evaluated.  
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 While Atmos explains the increase in the price for Harrisburg supply by 
appealing to the market fluctuations caused by two hurricanes, Staff notes that Atmos’ 
sole supplier to the Harrisburg territory from November 2003 through October 2008 was 
its wholly owned affiliate, AEM.  Staff notes that after Hurricanes Katrina and Rita hit 
the Gulf Coast, AEM, as the sole bidder for the 2005 contract, increased its bid from 
index flat to index plus an adder. It appears to Staff that the effects of the hurricanes 
were static and long-lasting since, two years later, AEM bid the very same adder for the 
same supply, and it remained the lowest bid.  
 
 Atmos argues in its Initial Brief that it is unreasonable to suggest that gas utilities 
are always able to buy gas at index flat.  The reasons, it argues are that, “…index 
adders are commonplace in the gas marketplace and further noted it is necessary to 
take into account the basis differential when determining whether a particular index 
pricing is reasonable.” (Atmos IB, p. 15) Staff responds that it never implied that index 
flat pricing was guaranteed for any utility, but it did point out that Atmos bought gas at 
ETX flat in 2003 and 2004.  Staff submits that AEM could have earned the same 
margins in 2005 and 2006 that it did in the first two years of the contracts by buying at 
the ETX index price and shipping to Harrisburg.  Staff notes that the gas costs 
assessed under every AEM contract for Harrisburg included demand and variable 
transportation charges. 
 
 Atmos argues that Commission precedent indicates that only that portion of 
costs that are imprudent should be disallowed. Staff notes that it determined that the 
ETX index flat served as a reasonable counterfactual price, especially given the few 
objective alternatives.  While Atmos argues that Dr. Rearden was incorrect when he 
argued that no other index or adder was available to provide an alternative 
disallowance, Staff suggests that the argument to support this claim is tautological.  
Atmos states, “The fair market price is established by the market composed of willing 
buyers and sellers.” (Id., p. 19) As noted above, the market, in Staff’s view, was not 
competitive due to Atmos’ actions.  Staff argues that if the monopoly price that Atmos 
accepted from AEM is too high, then that price cannot be used as an alternative price.  
If the price accepted is not imprudently high, there is no requirement for an alternative 
price.  
 
 Staff notes that Atmos argues in its Initial Brief that it was not necessarily 
imprudent to abandon and transfer its transportation leases, because delivered citygate 
service can be a prudent decision.  Atmos states, “Since neither delivered service or 
transport capacity is clearly better, the Company’s (or more particularly, its 
predecessor’s) decision to rely on delivered service cannot be found imprudent…” 
(Atmos IB, p. 23) Field purchases transported to the citygate may not always lead to 
lower cost gas than delivered service.  However, Staff emphasized that the comparison 
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is usually made for utilities with well-developed markets.  Staff suggests that this is very 
important, since a utility such as Peoples Gas can readily purchase gas in liquid 
markets at the citygate.  Access to a liquid market means that citygate gas purchases 
are a realistic alternative to field purchases within a portfolio that includes both types of 
purchases.  
 
 Atmos further defends its unapproved capacity releases by claiming large 
savings on demand charges for its ratepayers.  It states in its Initial Brief, “Staff witness 
Rearden does not really dispute that the Company did in fact save money over time, 
although he does point out that it is difficult to ascertain the amounts with a good 
degree of certainty.” (Atmos IB, pp. 22-23) Staff submits that when Dr. Rearden 
disputed the certainty of the savings to ratepayers, he was arguing that the savings 
might in fact be zero.   
 
 With respect to the peaking service, Staff notes that Atmos’ Initial Brief states, 
“[T]he Company had a reasonable basis for believing bundling the system requirements 
would result in a lower overall price.” (Atmos IB, p. 32) Staff believes however, Atmos’ 
proposition remains untested, and it is unclear what prevented Atmos from bidding out 
the service separately.  The Company also states, “In Docket No. 94-0040, the 
Commission held that only a portion of cost in excess of the amount deemed prudent 
should be disallowed, rather than disallowing all costs.” (Atmos IB, p. 18) Staff states 
that given the paucity of available information concerning the value of a service that is 
difficult to evaluate absent market information, Dr. Rearden did not speculate on in its 
value in his analysis of the peaking service.  Staff submits it was nearly impossible to 
set a value on the peaking service apart from the rest of the 2005 and 2006 contracts, 
and it should be noted that the demand charge for the service that was available for 
only ten days was priced the same as full baseload service.  
 

B. Specific Adjustments Proposed by Staff 

 

1. Staff Position 
 
 Staff believes there should be a disallowance for the imprudently high price for 
gas paid by Atmos.  Dr. Rearden’s disallowance is the difference between actual gas 
costs and the costs Atmos would have paid the IFGRM TETCo ETX-FOM flat for all 
volumes. He develops this adjustment in Staff Schedule 3.1. The total adjustment 
equals $345,805.  Staff also argues that the peaking service’s price is imprudently high, 
and recommends a disallowance equal to the payments for that service of $112,396. 
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   a. Baseload Price 
 
 Atmos witness Martin states that Staff’s proposed disallowance implies that Staff 
is asserting that the price for baseload gas should have been ETX-FOM rather than the 
price bid by AEM. Staff did not establish the price that a competitive market would have 
set under some theoretical scenario, but rather reflects the fact that Atmos was able to 
purchase at the index price flat in 2003 and 2004. Since there is only one bidder for the 
2005 contract, Staff has no other information on which to base a disallowance aside 
from the price agreed to in the previous year. For the 2006 contract, while it may be that 
AEM’s bid was less than the bid that was not disqualified, there is nothing else in the 
record to base an alternate price on.  
 
 Staff notes that Atmos suggests that suppliers can and do obtain gas from 
various supply points, and that Atmos requests bids based on an index in order to be 
able to more readily compare bids by different suppliers. Finally, Atmos points out that 
Hurricanes Katrina and Rita disrupted supply and caused the basis between Louisiana 
and East Texas to balloon.  
 
 Staff responds that the pipeline on which Harrisburg and Galatia receive service 
is directly connected to the pricing point specified in the RFP.  Dr. Rearden testifies that 
he believed that the RFP basing the price on the East Texas index was a logical 
approach to seeking bids.  While the gas supply can physically originate from many 
sources, there is enough of a market at East Texas for there to be a price index 
established. Otherwise, Staff believes that Atmos would not seek bids based on it. In 
other words, that a supplier could acquire gas at the East Texas point and transport it 
from there to Harrisburg and Galatia.  
 
 While Staff acknowledges that the hurricanes undoubtedly disrupted the gas 
market in the fall of 2005, East Texas remained a market for which a price index was 
calculated, and, suppliers would have been able to buy at that market price.  Indeed, 
Staff submits that AEM might have serviced the contract in that way.  
 
 While Atmos argues that the prices paid by it were not out of line with the prices 
paid by other Illinois gas utilities receiving gas supply on TETCo, Staff states that it 
simply did not consider this issue. Staff notes that its analysis examined Atmos’ options 
and concluded that Atmos had purchased gas at imprudently high prices.  The relevant 
issue with respect to whether Atmos’ actions were prudent is what it did with respect to 
the options it had before it at the time it made the decision.  
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   b. Peaking 
 
 Staff contends that Atmos paid an excessive amount for peaking service.  Staff 
notes that a 10-day peaking service can function separately from baseload and swing 
purchases; however Atmos did not test the market for peaking services.  Staff notes 
that Atmos bundled the peaking service with baseload and incremental volume 
purchases, and relied on the outcome of the bundled contract bids to justify the 
overpriced peaking service.  
 
 Staff states that the demand charge per Dth for baseload demand equals the 
demand charge per Dth that Atmos paid for the peaking service.  In other words, the 
charge per Dth was the same for a service in which Atmos could take delivery every 
day of the year was equal when it could only take delivery for ten days during a five 
month period.  Staff also notes that the cost per MDQ for the ten-day call also equals 
$48.68 (= $141,170 ÷ 2,900).  However, Staff notes that baseload is available 
everyday, while the call is only available for ten days.  Staff suggests another way to 
compare the two demand charges is per MDQ per day.  Staff states that the baseload 
demand charge per MDQ per day is $0.13 (= $48.68 ÷ 365), while the demand charge 
for the ten-day call per MDQ per day is $4.87 (= $48.68 ÷ 10).  
 
 While Atmos asserts that ratepayers benefitted from the contract with AEM and 
Staff’s disallowance would suggest that AEM should provide the service for free; Staff 
recognizes that the peaking service has value. However, Staff notes that Atmos 
bundled the peaking service with baseload and incremental service in one bid, even 
though the peaking service could also be independently provided.  Further, Dr. Rearden 
noted that the demand charge for the peaking service was the same, per MDQ per day, 
as the demand charge for baseload and incremental service.  Staff notes that the 
peaking service was available for only ten days during November through March for the 
2005 contract and December through February for the 2006 contract, while baseload is 
available every day of the month.  Finally, since Atmos did not put the service out for 
bid separately from the baseload and incremental service, Staff contends that Atmos 
cannot independently generate a value for the service. 

 

2. Atmos Position 

 
 Atmos notes that Staff witness Rearden has proposed two adjustments to the 
price Atmos paid under the 2005 Contract and the 2006 Contract.  Atmos states that 
Dr. Rearden alleges that the price paid by Atmos for baseload gas was too high, and 
further claims that the price of the peaking service procured by Atmos was too high.  
 
 Atmos argues that neither of the two adjustments proposed by Staff witness 
Rearden is supported by the record and suggests that Staff has been unable to rebut or 
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undermine the showing of prudence by the Company. Atmos also believes that there is 
no record support for the alternate pricing relied on by Staff to calculate their proposed 
adjustments.  Atmos contends that it has established the prudence of its gas 
purchases, the use of prudent gas procurement procedures, and properly selecting the 
lowest bids available to it under its competitive bidding process.  While Staff seeks to 
disallow costs from the utility whose prices were among the lowest of all comparable 
utilities for the period in question, Atmos argues that this is not supported by the record 
evidence. 
 
 As an initial matter, the Commission notes that some of Atmos' arguments 
regarding the specific adjustments proposed by Staff are either identical to or 
substantively the same as its arguments summarized in the "Gas Supply Contracts" 
section of this Order above.  For administrative efficiency, some of those arguments are 
not repeated in this portion of the Order.  The Commission has, however, fully 
considered all of Atmos' arguments. 
 

   a. Baseload Price 
 
 While Staff witness Rearden postulates that the price Atmos paid for gas under 
the 2005 Contract and 2006 Contract represented an unreasonable price increase from 
the price Atmos paid the prior year, therefore an adjustment should be ordered using 
the price paid by Atmos in 2004; Atmos submits that the evidence in the record does 
not support this adjustment, noting that Staff witness Rearden admitted he reached his 
conclusion that the Company paid too high a cost for baseload gas without providing 
any evidence of what a reasonable price increase would be.  Atmos contends that there 
is no evidence to support a finding that the cost of gas should not have changed 
between 2004 and 2005—an unsupportable conclusion particularly when one considers 
the substantial evidence pointing to significant changes in index differentials due to 
Hurricanes Katrina and Rita.   
 
 Atmos notes that under the 2005 Contract and the 2006 Contract, it paid a price 
for baseload gas of the FOM ETX plus the Adder pursuant to Section 3.2 of the 2005 
Contract and the 2006 Contract (“Adder”), although Staff complains that the Adder is 
too high and proposes that a price of FOM ETX flat would have been reasonable.  
Atmos contends that this price was not available in the marketplace to the Company, 
nor was this price available to any other Comparable Utility.  Atmos states that it 
selected the lowest bids available to it under its competitive bidding process; and if ETX 
Flat had been available, the Company would have selected it.  Staff’s adjustment 
attempts to unreasonably impose a prudency baseline that was not available in the 
marketplace. 
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 Atmos argues that the availability of a price at one point in time does not mean 
that price will continue to be available in the future, noting that Dr. Rearden has 
admitted that, in general, he believes gas prices change over time.  Atmos notes that 
the gas marketplace was experiencing severe volatility during the period in question, 
and its witness Mr. Martin testified that at the time the RFPs were issued, the 
marketplace was in disarray.   Specifically, Mr. Martin testified that a major hurricane in 
the Gulf of Mexico called Hurricane Katrina caused extensive damage to offshore gas 
platform.  Shortly thereafter, Atmos notes that the Gulf of Mexico was again disrupted 
by Hurricane Rita.  Atmos opines that Staff’s assumption that FOM ETX flat was a 
reasonable price for the 2006 reconciliation period is unreasonable in light of the 
evidence that the marketplace was experiencing severe volatility.  
 
 While Dr. Rearden appears to suggest that utilities can obtain gas at flat index 
prices, Atmos states that he admits that utilities commonly enter into contracts with 
suppliers with adjustments (adders or discounts) to the index price.  Mr. Martin also 
testified that index adders are commonplace in the gas marketplace and further noted it 
is necessary to take into account the basis differential when determining whether a 
particular index pricing is reasonable.  Because of the volatility in the market place due 
to Hurricane Katrina and Hurricane Rita, Atmos suggests that forward prices for ETX 
were trading at a significant discount to Louisiana and NYMEX-based prices.  Based on 
this marketplace knowledge, Atmos believes that entering into a contract with a price of 
ETX plus the Adder was a prudent decision.   
 
 Staff’s argument that the Adder was too high incorrectly focuses solely on the 
Adder without taking into consideration the index used and ignores the fact that index 
adders were changing during the period at issue due to changing differentials between 
indices.  Mr. Martin explains that often which index and adder is used is not truly 
important other than as a means to compare market pricing.  Atmos also claims that it 
used its knowledge of the marketplace to prudently determine that the 2005 Contract 
and the 2006 Contract offered reasonable pricing.  While Staff claims that the 2005 
Contract and the 2006 Contract rate of ETX plus an Adder is an imprudent increase 
over the price paid by the Company for baseload gas in 2004, which was ETX Flat, 
Atmos argues that Staff’s position is contrary to the record.  Atmos contends that even 
Dr. Rearden admitted he reached his conclusion that the Company paid too high a cost 
for baseload gas without providing any evidence of what a reasonable price increase 
would be.  Atmos notes that Staff admits that their proposed adjustment is based on a 
price that was not established by the competitive market.    
 
 Atmos submits that Staff’s proposed adjustment creates a disincentive to obtain 
the lowest price, believing that the emphasis Staff places on the Adder in determining 
the prudency of the 2005 Contract and the 2006 Contract creates a negative incentive 
for utilities.  Atmos asserts that if the Commission were to adopt Staff’s proposed 
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adjustment, a utility might have an incentive to avoid contracts with adders that the 
utility reasonably believes to be the least expensive. If the utility faced a potential 
disallowance if it did not select the bid with the lowest adder, Atmos posits that the utility 
might include a restriction in its future RFP terms that no bidder can specify an adder. 
Atmos argues that this would be counterproductive, as there is nothing wrong with an 
adder, and the Company has demonstrated that bids based on a historically lower index 
with an adder can result in lower overall gas supply costs to Illinois customers than bids 
based on an index with no adder.   
 
 Atmos claims that its method of evaluating and comparing the entirety of the bid 
components and their impact on total gas cost is prudent and superior to Staff’s tunnel-
vision approach of simply looking at an adder.  Atmos notes that the Commission has 
previously tried to avoid creating negative incentives for utilities to benefit ratepayers.  
In Docket No. 94-0040, the Commission sought to avoid creating a negative incentive 
for utilities to avoid system renewal by only disallowing the portion of cost in excess of 
the amount deemed prudent, rather than disallowing all costs.  Likewise, in Docket No. 
01-0701, Atmos states the Commission explicitly noted that it did not want to 
discourage utilities from entering contracts spanning more than one reconciliation 
period if doing so produces a better result for ratepayers.  Atmos suggests that the 
Commission continue its prior history of avoiding the creation of disincentives to benefit 
ratepayers and reject Staff’s proposed adjustment. 
 
 While Staff states that the “relevant issue with respect to whether Atmos’ actions 
were prudent is what it did with respect to the options it had before it at the time it made 
the decision,” Atmos avers that Staff’s proposed adjustment relies on a price that was 
not available in the marketplace to Atmos, nor to any other Comparable Utility.  Atmos 
suggests that it selected the lowest bids available to it under its competitive bidding 
process, and if ETX Flat had been available, the Company would have selected it.  
Staff’s adjustment attempts to unreasonably impose an ETX FOM baseline that was not 
available in the marketplace at that time.   
 
 Although Staff complains that Atmos only received one bid in 2005, Atmos 
believes that all the protections of competitive bidding remained in place because AEM 
did not know it would be the only bidder.  Atmos suggests that this is borne out by the 
fact that the price for baseload gas did not change in later RFPs.  Atmos asserts that 
the prudency of this decision was borne out through examination of the pricing paid by 
Comparable Utilities.  Atmos notes that the FOM prices paid by the Comparable Utilities 
ranged from a NYMEX flat to NYMEX minus $0.21/Dth as well as a Gas Daily Texas 
Eastern M1 plus $0.10/Dth and an Inside FERC Henry Hub plus $0.16.  Despite the 
fact that the 2005 Contract and the 2006 Contract had a higher Adder than the 
Comparable Utilities, Atmos contends that it actually paid the lowest price of gas under 
the 2005 Contract and the second lowest under the 2006 Contract.  Atmos suggests 
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that this highlights the need to focus on the index in addition to the adder. Although 
there is no Commission requirement to obtain the lowest pricing of all other utilities, 
Atmos claims the fact that it did demonstrates the pricing was reasonable. 
 
 Atmos notes that Staff witness Rearden testified that “there is nothing else in the 
record to base an alternate price on.”  Staff witness Rearden alleges this is true even if 
AEM’s bid was the lowest in 2006 (which following cross-examination Staff appears to 
no longer dispute).  Atmos submits that this is incorrect, noting that Mr. Martin testified 
that Atmos can award a gas supply contract to AEM only if AEM submits the lowest bid.  
Atmos states that the fair market price is established by the market composed of willing 
buyers and sellers, and for the 2006 reconciliation period, that fair market resulted from 
the RFP process undertaken by Atmos to determine the least cost bid for gas supply in 
its five operating zones.  Atmos notes that AEM submitted the lowest bids for one of 
these operating zones, Harrisburg.  Atmos notes that for the operating zones in which a 
non-affiliate submitted the lowest bid, Staff is willing to accept the fair market price as 
established by the market; however, in the Harrisburg operating zone in which AEM 
submitted the lowest bid, Staff claims it is unable to determine the real fair market price.  
 
 Atmos suggests that the Comparable Utility pricing data presents an additional 
basis for determining an alternate price. As previously discussed, Atmos paid the lowest 
price of gas under the 2005 Contract and the second lowest under the 2006 Contract.  
Although Atmos argues it is not required to obtain the lowest pricing of all other utilities, 
Atmos suggests that the fact that it did is another basis for determining that the pricing 
was reasonable.   
 
 Atmos also contends that its RFP procedures were prudent, although Staff 
complains that Atmos imprudently eliminated potential bidders from its RFP list.  Atmos 
states that this assertion is not supported by the record, noting that Mr. Rearden admits 
that it is unknowable whether more bids would have been received if the Company 
used an affirmative option instead of a negative option.  As Mr. Martin discussed in his 
surrebuttal testimony, Staff appears to be operating under a mistaken assumption that 
Atmos removed entities from its RFP mailing list for not bidding in one year, which is not 
true.  Atmos notes that it only eliminated entities on the mailing list that had never bid 
and also failed to state their interest in ever doing so.  Atmos believes that suppliers 
with even a marginal or potential interest would have confirmed to the Company their 
desire to remain on the list and receive further RFPs.   
 
 Although Staff witness Rearden claims removing entities from the mailing list 
resulted in fewer bidders over time starting with 2003, Atmos states that the facts show 
that this assertion is incorrect.  Atmos notes that Mr. Martin testified that the Company 
received more bids in the 2006 RFP (three) than it did in the 2003 RFP (two) and the 
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2004 RFP (one), however Staff considers the price obtained by the 2004 RFP to be 
prudent and alleges that the price obtained by the 2006 RFP is imprudent.  
 
 Staff also complains that Atmos should not have rejected the nonconforming bid, 
however Mr. Martin testified to several prudent reasons why the Company could not 
accept the nonconforming bid.  First, he testified that Atmos was unable to allow one 
party to bid assuming unique supply parameters because it would be unfair to other 
bidders, undermine the integrity of the RFP process, and ultimately lead to higher prices 
for ratepayers.  Second, Mr. Martin testified that the nonconforming bid only 
represented a fraction of the baseload requirement in the RFP, and none of the peaking 
requirement, therefore the Company would have had to seek new bids with lower 
quantities, which could have resulted in higher prices or the potentially disastrous 
situation where the conforming suppliers declined to bid on the lower quantities.  Third, 
Mr. Martin testified that Atmos solicited RFPs for full system requirements because the 
Company believes this will yield better pricing through economies of scale than through 
piecemeal solicitation.   
 
 Atmos notes that Staff’s Initial Brief opines that the Company’s actions “reduced 
the number of interested bidders over time.”  Atmos suggests that Staff’s view is 
incorrect and contrary to the record, as the evidence in record demonstrates that the 
number of bids received by the Company did not in fact decrease over time.  Atmos 
believes that Staff is under the mistaken assumption that Atmos removed entities from 
its RFP mailing list for not bidding in one year, as Staff’s Initial Brief noted that Atmos' 
RFP letter stated that if suppliers “elect not to bid in the current RFP that they should 
advise the Company that they are not submitting a proposal but would like to stay on 
the Supplier List for future RFP’s.  Otherwise, they will be removed from the active 
Supplier List for that specific system.”   However, Atmos notes that it did not actually 
remove potential bidders for not bidding in one year; rather the Company only 
eliminated entities on the mailing list that had never bid and also failed to state their 
interest in ever doing so.  Atmos notes that suppliers with even a marginal or potential 
interest would have confirmed to the Company their desire to remain on the list and 
receive further RFPs.   
 
 Atmos contends that there is no evidence to suggest that using a negative option 
rather than an affirmative option (particularly where there were no automatic deletions 
of any bidder) would have had an effect on the number of bids received, noting that 
even Dr. Rearden admits that it is unknowable whether more bids would have been 
received if the Company used an affirmative option instead of a negative option.  
 
 Although Staff complains that the Company “might have generated more bids for 
service to Harrisburg by accepting bids for less than total supply,” Atmos takes the 
position that accepting bids for less than total supply is risky because if bidders are not 
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required to bid the MDQ the system actually requires, Atmos is more likely to end up in 
a situation where the bids do not meet the supply.  Based on the factors considered by 
the Company, Atmos suggests that the evidence in the record demonstrates it was 
reasonable for the Company to solicit bids for full system requirements.   
 
 Atmos notes that Staff witness Rearden also asserted that the Company’s use of 
delivered service instead of having transportation capacity was imprudent.  Yet even 
Staff witness Rearden concedes that neither delivered service or transported service is 
always low cost.  Atmos believes the evidence demonstrated that the decision to rely on 
delivered service actually saved the customers money over time.  Atmos notes that it 
filed a comparison between the supplier demand charges from November 2003 through 
December 2006 to the demand charges the Company would have paid to hold the 
same necessary pipeline capacity on TETCo.  Atmos contends this analysis showed a 
savings in excess of one million dollars over this limited period of time.  Mr. Martin 
testified that he believed there would be similar savings both prior to and after that 
period.  
 
 Atmos suggests that Staff witness Rearden does not really dispute that the 
Company did in fact save money over time, although he does point out that it is difficult 
to ascertain the amounts with a good degree of certainty; and he correctly points out 
that each approach has pros and cons that may outweigh cost savings.  However, 
Atmos asserts that the prudence standard recognizes that reasonable minds can 
disagree, and that more than one course of action given any particular set of facts may 
be prudent.  Since neither delivered service nor transport capacity is clearly better, 
Atmos argues the decision to rely on delivered service cannot be found imprudent, 
especially when the Company showed that there would be reason to believe that it 
would be less expensive than maintaining its own pipeline capacity.   
 
 Atmos further notes that Staff witness Rearden opined that an adjustment may 
be justified if costs during the 2006 reconciliation period increased even if the decision 
to release transportation capacity saved money over time.  Notwithstanding Atmos’ 
showing that it prudently incurred costs in 2006, the Commission has previously 
suggested that evidence of net savings over multiple years may not result in an 
adjustment in a year involving higher costs.  Atmos argues that Staff’s suggestion to 
consider the costs of one year without acknowledging any potential benefits is cherry-
picking.   
 
 While Staff’s Initial Brief complains that the Company’s customers suffered from 
the Company’s lack of transportation capacity, Atmos believes it demonstrated that the 
decision to rely on delivered service actually saved the customers money over time.  
Although Staff’s Initial Brief does not really dispute that Atmos did in fact save money 
over time, although Staff does suggest that it is difficult to ascertain the amounts with a 
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good degree of certainty; Staff speculates as to three reasons why the calculation of the 
demand savings may not be proper.  First, Staff opines that the Company’s comparison 
may not mirror the options it had in 2003 because Atmos’ portfolio changed over the 
years.  However, the calculations made by the Company accounted for portfolio 
changes because the calculations were based on its daily capacity needs compared 
with its actual demand charges for the period in question.  Second, Staff suggests that 
Atmos would have had to allocate costs, and that there may be several ways costs 
could have been allocated.  While Staff complains that there is not an easy and direct 
comparison between what AEM charged as demand charges and what Atmos would 
have paid in transportation capacity charges, Atmos notes that it based its calculation of 
TETCo charges for Illinois based on daily capacity needs (which have not been 
challenged) for each relevant year analyzed.  While Staff has suggested there may be 
alternative allocation methodologies, Staff has not alleged that an allocation 
methodology based on the daily capacity needed by Illinois customers would be 
unreasonable. And at a more fundamental level, Staff has not alleged that using a 
different methodology would have actually cost more – Staff’s allegation is mostly that 
the savings could be different (higher or lower) than the million dollars over time. 
Finally, Staff suggests that the value of transportation capacity may be greater than the 
cost.  Staff speculates that the capacity releases may have generated returns to AEM 
that could have been used to compensate ratepayers.  Staff has provided no citation to 
the record for this assertion, nor has Staff presented any evidence of the amounts (if 
any) of these returns. 
 
 Staff opines that “a disallowance may be justified even if transferring the capacity 
saved money ‘over time’ (which is not specified), but increased costs for 2006.”  Atmos 
states that Staff is incorrect that "the period of time is not specified"; the Company 
noted the period of the analysis was November 2003 through December 2006, and Mr. 
Martin testified that he believed there would be similar savings both prior to and after 
that period.   
 
 Further, Staff’s also incorrectly assumes that Atmos must demonstrate that it 
actually saved money. Although the Company has demonstrated that customers in fact 
saved money over time, under the prudence standard, Atmos argues that it must only 
demonstrate that it was reasonable to believe that ratepayers could save money by 
relying on delivered service at the time the decision was made.  Atmos avers that Staff 
has not presented evidence challenging the reasonableness of the Company’s belief.  
In fact, Staff witness Rearden testified that neither delivered service nor transportation 
capacity is always the least cost.  Atmos suggests the prudence standard recognizes 
that reasonable minds can disagree, and that more than one course of action given any 
particular set of facts may be prudent.  Since neither delivered service nor transport 
capacity is clearly better, Atmos argues the decision to rely on delivered service cannot 
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be found imprudent, especially when it showed that there would be reason to believe 
that it would be less expensive than maintaining its own pipeline capacity. 
 
 Atmos notes that Staff witness Rearden alleges that the Company’s predecessor 
was imprudent to release capacity on TETCo.  Atmos states that more than fourteen 
years ago, before Atmos was operating in Illinois, its predecessor, United Cities, held 
four TETCo firm transportation and storage contracts.  At the time, Woodward 
Marketing, L.L.C. (“Woodward”) was controlled by J.D Woodward, with a minority 
interest held by United Cities.  In 1996, Atmos notes that United Cities made a decision 
to release its transportation capacity and instead take delivered service.  Starting in 
September 1996, two of the transportation contracts were terminated and Woodward 
did not obtain this released capacity.  Atmos notes Woodward did obtain the interstate 
pipeline capacity released by United Cities to TETCo under the other two contracts.  
Later, Atmos acquired United Cities, and eventually indirectly acquired Woodward as a 
wholly owned subsidiary which became AEM.  
 
 Although Staff witness Rearden alleges that not holding transportation capacity 
resulted in Atmos’ RFP process becoming monopolized by AEM, Atmos suggests that 
the evidence demonstrates this assertion is incorrect. Mr. Martin testified that the 
Company issued fifteen RFPs for its five operating zones for the three calendar years 
between the years 2004-2008, and the number of times AEM submitted winning bids 
was comparable to the number of times non-affiliate bidders submitted winning bids.  In 
addition, the Company submitted evidence that Atmos has obtained gas supply from 
twelve different suppliers on TETCo from November 1997 through 2006.  These 
suppliers included  TransCanada, PG&E, Engage, ProEnergy, SoNat Marketing, 
Woodward, Aquila Energy, Anadarko, OG&E, Energy USA, Duke Energy, and AEM .  
Atmos submits that the wide variety of different suppliers demonstrates that Atmos’ 
RFP process has not been dominated by one entity. 
 
 Atmos believes that Staff witness Rearden has generally agreed that no 
evidence of a causal relationship between the previous decade’s capacity release and a 
price change had been demonstrated.  In fact, Atmos notes the Commission has found 
the prices the Company has paid for gas to be reasonable in the decade leading up to 
the 2005 Contract.  Atmos contends that Staff’s speculation on this issue relies on an 
assumption that the Company received fewer bids over time; which Atmos argues is 
improper. Atmos asserts that this assumption is ungrounded because the number of 
bids actually increased during the 2006 RFP in comparison to prior years; and further 
notes that the bidding entities had no knowledge of the number of bids the Company 
was receiving.   
 
 Atmos asserts that Staff’s review of the capacity release in this proceeding is 
inappropriate in this docket. Without any evidence of a causal relationship between the 
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capacity release and a price increase, Staff asks the Commission to review the 
prudency of a decision made fourteen years ago by a company that no longer exists 
through personnel that cannot be called to testify.  It is unclear to Atmos how the 
Commission could conduct a fair review of that decision. In light of the lack of evidence 
of a causal relationship, and the strong record support that AEM did not monopolize the 
Harrisburg market, Atmos believes the Commission should decline to consider the 1996 
capacity release in this docket.  Atmos suggests that by Staff’s own admission there is 
no evidence of a causal relationship between the previous decade’s capacity release 
and a price change.    
 
 While Staff speculates that Atmos realizes that fewer marketers are bidding on 
Harrisburg business, because Atmos does not have transportation to that location, and, 
as a result, AEM could bid a very high price to reap large profits; Atmos opines that this 
speculation relies on an incorrect assumption that there were fewer marketers bidding, 
when in fact the number of bidders was increasing.  Atmos also contends that AEM had 
no knowledge of the number of bidders, and therefore could not bid a very high price as 
suggested by Staff because the bidding entity would risk losing the contract.    
 
 Although Staff claims that “most LDCs have the option to purchase gas, but don’t 
have to rely on it” and mentions Nicor and Peoples Gas as examples; Atmos submits 
that Staff’s comparison to Nicor and Peoples Gas is inappropriate for at least two 
reasons. First, Atmos states that the Chicago hub is vastly different market than rural 
downstate Illinois, with Chicago being served by several pipelines, while Harrisburg is 
served by one pipeline, TETCo. Atmos notes that Staff acknowledges the Chicago city 
gate is a well served market, and it appears that Peoples Gas (approximately 819,000 
customers) and Nicor (approximately 2.2 million customers) dwarf the Company’s 
Illinois customer base of approximately 24,000.  Atmos suggests that utilities that are so 
disproportionately larger than Atmos may not need to rely on third parties to take 
advantage of economies of scale. 
 
 Staff suggests that Atmos may have granted AEM profit opportunities by 
consolidating transportation contracts in AEM’s hands, although Atmos disputes there is 
any evidence in the record to support Staff’s speculation on the intent of United Cities’ 
capacity release. Atmos believes the evidence in the record is consistent with a desire 
to release all transportation capacity (regardless of which entity receives the capacity) 
and instead take delivered service.  While Staff’s Initial Brief claims that in Docket No. 
05-0738 Staff filed testimony that Atmos/United Cities never requested Commission 
authority the pipeline capacity; Atmos complains that the testimony from Docket No. 05-
0738 has not been admitted into evidence in this proceeding, therefore Staff’s reliance 
on such testimony in this Docket is inappropriate and in violation of Commission rules. 
Moreover, Atmos opines that the record in Docket 05-0738 does not support an 
assertion that no permission for the transfer of capacity was sought, noting that Mr. 
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Martin testified that Atmos did not know whether approval was obtained because it was 
difficult to reconstruct what occurred fourteen years ago.   
 
 While Staff’s Brief states that Dr. Rearden’s testimony is ‘necessarily 
uninformed’, because the Commission was not informed of the decision at the time it 
occurred, Atmos avers that Mr. Martin testified that United Cities informed the 
Commission of the decrease in capacity that it held on TETCo.  Atmos suggests it is not 
clear how Dr. Rearden can testify regarding conversations that occurred six years 
before he was employed by the Commission, however Mr. Martin also testified that that 
is unlikely Staff was completely unaware of the capacity reduction because Staff 
reviewed the gas procurement contracts each year and understood Atmos was 
receiving delivered service from suppliers for over a decade prior to period at issue in 
this proceeding.   
 
 Atmos argues that its use of pricing data for three Comparable Utilities in this 
docket is not irrelevant to this proceeding, noting that Staff first raised the issue of 
comparing the Company’s costs to those of utilities deemed comparable by Staff.  
Atmos notes that in Docket No. 05-0738, Staff testified in the Company’s 2005 PGA 
proceeding that Atmos paid a high price for gas and alleged that Comparable Utilities 
paid a far lower price, which Atmos believed was inconsistent with the Company’s 
knowledge of the gas market.  Accordingly, Atmos obtained the actual pricing data from 
Staff through a data request, and Atmos’ analysis of the data showed that Staff had 
misunderstood the data and in fact Atmos paid the lowest of the comparable utilities 
under the 2005 Contract and the second lowest under the 2006 Contract.   
 
 Atmos believes that Staff’s reliance on Comparable Utility data in the 2005 PGA 
docket suggests that Staff views this type of information as useful and relevant.  During 
the evidentiary hearing, Atmos notes that Mr. Lannon suggested that Staff viewed the 
Comparable Utilities information as a useful hindsight comparison because it is not a 
utility and therefore the prudency standard is not applicable to Staff.  Atmos contends 
that Staff’s claim that it is allowed to rely on hindsight review is incorrect, and notes the 
prohibition on the use of hindsight review has previously been invoked against both 
Staff and intervenors.  Atmos argues that it has shown through the evidence in this 
proceeding that its decisions were prudent when made, and not subject to second 
guessing based on facts that later come into existence. Atmos notes that no one is 
advocating a test whereby the ability to recover what it paid for gas would require that 
utility to prove that, for example, it paid a below-average price per dekatherm, and 
suggests this would be too stringent and unfair a test.  
 
 In addition, Atmos believes the Comparable Utility data is not hindsight review 
because Atmos was familiar with the pricing generally available in the marketplace on 
TETCo as well as other pipelines at the time the RFPs were made.  Mr. Martin testified 
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that the Company determined it was a prudent decision to enter into the 2005 Contract 
and the 2006 Contract based on its knowledge of the market.  Atmos opines that even if 
the exact pricing data of the Comparable Utilities was not known at the time the RFP 
was made, Atmos was generally aware of the pricing available at the time and based its 
decision on this knowledge.  Although Staff complains that the Company could not have 
examined the Comparable Utility data at the time purchasing decisions were made, 
Atmos notes that it was familiar with the pricing generally available in the marketplace 
on TETCo as well as other pipelines at the time the RFPs were made.  Mr. Martin 
testified that the Company determined it was a prudent decision to enter into the 2005 
Contract and the 2006 Contract based on its knowledge of the market.   
 
 Atmos opines that Staff takes an unnecessarily limited view by incorrectly 
assuming the Comparable Utility data does not have additional uses beyond 
determining prudency.  While Staff appears to believe utilities should be able to obtain 
gas at a flat index price, Atmos asserts it has presented evidence that the cost of gas 
may be lower under a gas supply contract that sets pricing based on an index and an 
adder.  Due to changing market conditions, Atmos suggests that no particular index is 
always better priced than another; therefore, it is necessary to consider basis 
differential between indices when comparing market pricing.   
 
 Additionally, Atmos submits the Commission could use the Comparable Utilities 
pricing data as a way to show that, regardless of the prudency of the Company’s 
entering into the 2005 Contract and the 2006 Contract, there was no harm to 
ratepayers that resulted from either contract.  Atmos believes the Comparable Utility 
data is particularly relevant in light of Staff’s allegations that there is a lack of alternate 
pricing data to compare with the 2005 Contract and the 2006 Contract.  Staff has 
suggested using the price of FOM ETX from a prior year’s contract as a baseline.  The 
fact that no Comparable Utility was able to obtain Staff’s recommended baseline pricing 
is a relevant way to demonstrate that Staff’s baseline was unavailable.   
 
 Atmos believes the record fully supports a finding that Atmos prudently procured 
its gas, and has demonstrated that AEM was only selected as the winning bid after the 
Company correctly determined AEM was the lowest bidder.  Moreover, Atmos avers the 
price Atmos paid for gas was reasonable, competitive and in line with the price paid by 
Comparable Utilities. The prudence standard acknowledges that reasonable minds can 
differ, and the Company has demonstrated a rational and prudent basis for each of the 
decisions and procedures Staff has disagreed with. Staff’s adjustment unreasonably 
asks the Commission to require Atmos to obtain a price for gas that was not available in 
the marketplace and should not be adopted. 
 
 Atmos argues that Staff’s proposed adjustment to the price of baseload gas 
lacks evidentiary support. Additionally, Staff has not identified any causal link between 
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its criticisms and any real-world result. Without such a link, Staff has failed to rebut the 
Company’s demonstration of prudence that Atmos established through using 
reasonable procurement procedures and selecting the lowest bids available. The 
prudence standard recognizes that reasonable minds can disagree on a course of 
action without resulting in a determination of imprudence.  The Company presented a 
reasonable basis for each area of disagreement. 
 

   b. Peaking 
 
 Atmos asserts that a finding that Atmos prudently procured peaking service is 
fully supported by the record. As part of the Company’s gas supply procurement 
process, the Company forecasted that it would need to provide 4,700 Dth MDQ on any 
given day, and that it would need the option to take an additional 2,900 Dth on ten days 
during the winter period.  Atmos notes the option to take the additional 2,900 Dth on ten 
days during the winter period is referred to as peaking service and is a common way to 
address the fact that demand for natural gas depends on unpredictable weather.   
 
 Atmos states that AEM provided the peaking service under the 2005 Contract for 
the specified peaking period of November 2005 through March 2006.  AEM provided 
the peaking service under the 2006 Contract for the period December 2006 through 
February 2007.  Thus for the period at issue, the peaking service was available in 
January, February, March and December 2006. No party has disputed the need for the 
peaking service or that customers benefitted from the service. Instead, Staff witness 
Rearden complained that the Company paid too high a cost for its peaking service and 
proposed an adjustment that does not permit Atmos to recover any costs that it paid in 
ensuring availability through the purchase of peaking service.  
 
 Atmos contends that Staff's proposed adjustment is not supported by the record 
or the law and should not be adopted by the Commission.  As with the other provisions 
in the 2005 Contract and the 2006 Contract, the terms of the peaking service were 
obtained through the Company’s competitive bidding process in accordance with the 
Act and the Commission’s rules.  Atmos notes it analyzed the bids it received and 
selected the bid it believed to represent the lowest bid as a whole.  For the 2006 RFP, 
Atmos states the other qualifying bidder priced its peaking service somewhat lower than 
AEM, however Atmos did not find the difference significant enough to make the overall 
contract more favorable to the Company.  
 
 While Staff witness Rearden suggests that Atmos should not have bundled the 
peaking service with baseload and incremental purchases, Atmos asserts the 
Commission recognizes that reasonable minds can differ, and believes it had a 
reasonable basis for believing bundling the system requirements would result in a lower 
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overall price, believing RFPs for full system requirements could yield better pricing 
through economies of scale than through piecemeal solicitation.   
 
 The Company suggests it has demonstrated that its purchase of peaking service 
was reasonable and benefitted its customers, noting that Staff witness Rearden admits 
that the peaking service had value.  Further, Atmos argues that Staff’s proposed 
adjustment is contrary to prior Commission precedent, noting that in Docket No. 94-
0040, the Commission held that only a portion of cost in excess of the amount deemed 
prudent should be disallowed, rather than disallowing all costs.  The Commission’s 
rationale behind this decision was a concern that disallowing all costs could create an 
incentive for utilities to not undertake activities that are beneficial to customers.  In this 
docket, Atmos reasonably believed that ratepayers would save money through the use 
of a bundled bid; which belief Atmos argues was borne out by the fact that Atmos had 
the lowest price of gas among Comparable Utilities under the 2005 Contract and the 
second lowest under the 2006 Contract.  Atmos complains there is no evidence in the 
record to support Staff witness Rearden’s speculation that the Company should have 
issued RFPs for its system requirements in a piecemeal fashion.  
 
 Atmos notes that Staff complains in its Initial Brief that Atmos “relied on the 
outcome of the bundled contract bids to justify the overpriced peaking service.”  Staff’s 
opinion that the Company should not have bundled the contract bids is speculation, and 
Atmos has noted that the Commission recognizes that reasonable minds can differ.  
Atmos asserts it had a reasonable basis for believing bundling the system requirements 
would result in a lower overall price.    
 
 As with the other provisions in the 2005 Contract and the 2006 Contract, the 
terms of the peaking service were obtained through the Company’s competitive bidding 
process in accordance with the Act and the Commission’s rules.  The Company 
analyzed the bids it received and selected the bid it believed to represent the lowest bid 
as a whole.  For the 2006 RFP, the other qualifying bidder priced its peaking service 
somewhat lower than AEM.  The Company took this into consideration when evaluating 
the bids, but the difference was not significant enough to make the overall contract 
more favorable to the Company.  As a whole, the AEM offer was better.  No party 
disputes this. 
 
 Staff complains that Atmos cannot independently generate a value for the 
peaking service since Atmos did not put the service out for bid separately from the 
baseload and incremental service.  Atmos argues there is no evidence in the record to 
support Staff witness Rearden’s speculation that the Company should have issued 
RFPs for its system requirements in a piecemeal fashion, nor has Staff cited to any 
precedent requiring piecemeal solicitation. Atmos notes that Staff admits that the 
peaking service had value, and Atmos suggests that the proposed adjustment is 
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contrary to prior Commission precedent. In Docket No. 94-0040, where the Commission 
held that only a portion of cost in excess of the amount deemed prudent should be 
disallowed, rather than disallowing all costs.  The Commission’s rationale behind this 
decision was a concern that disallowing all costs could create an incentive for utilities to 
not undertake activities that are beneficial to customers.   
 

D. Commission Analysis and Conclusion 
 
 As noted above, the parties to this proceeding suggest that how the applicable 
legal standard should be applied is a contested matter for the Commission to resolve.  
It appears to the Commission, however, that the parties disagree about the facts rather 
than the legal standard.  For example, both parties seem to recognize that the use of 
hindsight in making a prudence determination is impermissible.  Staff asserts that 
Atmos relies upon hindsight to bolster its positions that its decisions did not adversely 
impact ratepayers and, therefore, were not imprudent.  In any event, the Commission 
believes that the applicable legal is clearly articulated in prior Commission and Illinois 
court decisions and there is no need to summarize that standard here. 
 
 Factually, it appears that there are two separate issues the Commission must 
address.  First, were the actions that Atmos took that led to the baseload prices 
associated with the 2005 Contract and the 2006 Contract prudent?  Second, were the 
actions that Atmos took that led to the peaking costs incurred during the reconciliation 
period prudent?  The parties' arguments on these two issues are extensive and fully 
summarized in the prefatory portion of this Order.   
 
 With regard to the baseload prices, Staff argues that Atmos acted imprudently 
when over the period from 1996 through 2001, Atmos released its TETCo gas 
transportation capacity to its affiliate, AEM and back to the pipeline.  Staff also claims 
that over time, the manner in which it issued RFPs for gas supply, and solicited bidders 
for the RFPs, led to an unreasonably small number of bidders.  Staff takes issue with 
Atmos' practice of requiring bidders to provide the full gas requirements of the 
Harrisburg and Galatia area. Finally, Staff contends that Atmos has an economic 
incentive to make decisions that favor its affiliate, AEM, over other unaffiliated 
suppliers.  Staff believes that these factors demonstrate that Atmos acted imprudently 
with respect to the baseload prices associated with the 2005 and 2006 Contracts. 
 
 Atmos argues that releasing gas transportation capacity and relying suppliers 
who have or can obtain gas transportation capacity can be a prudent action resulting in 
low cost gas supply.  Atmos contends that there has been no showing that releasing the 
transportation capacity was imprudent or resulted in excess costs to customers. With 
regard to Staff's assertion that its actions led to the situation where the number of 
bidders declined or produced gas prices that were imprudent or excessive, Atmos 
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claims there has not been a showing that Staff is correct.  Finally, Atmos disputes the 
suggestion that it has taken actions or made decisions that favor its affiliate over other 
potential gas suppliers.   
 
 In the Commission's view, it is indisputable that Atmos has an economic 
incentive to take actions that produce favorable results for its affiliates relative to 
unaffiliated entities.  The Commission believes this to be a fundamental economic 
principle.  Whether Atmos took any such actions; however, is a matter that may be 
disputed. 
 
 It appears to the Commission that Atmos and Staff agree it is possible that the 
release of gas transportation capacity may be a prudent decision.  Here, however, this 
decision must be evaluated in the context of the economic incentive Atmos has to favor 
its affiliates.  In this instance, the underlying reason for Atmos' decision to release it gas 
transportation capacity is not clear to the Commission.  With regard to this point, Atmos' 
primary argument seems to be that because the prices it actually paid for gas under the 
2005 and 2006 Contracts turned out to be reasonable, in relation to other "Comparable 
Utilities," the decision must have been prudent.  If the actual price had been higher in 
relation to the Comparable Utilities, the Commission would anticipate that Atmos would 
understand that such an argument impermissibly relies on hindsight.   
 
 Atmos argues that it did not intentionally take actions to reduce the number of 
bidders responding to its RFPs and there has been no such showing.  Atmos also 
claims that AEM did not know how many, if any, other bidders would respond to the 
RFPs.  Staff contends that Atmos had an incentive to, and did in fact take actions that 
resulted in discouraging unaffiliated gas suppliers to bid on Atmos' RFPs, to the benefit 
of AEM.   
 
 The Commission believes that Atmos approach to requiring potential bidders to 
"opt-in" to future solicitations had the tendency to narrow the pool of potential bidders.  
As Staff suggests, it would be virtually impossible for the alternative approach, an "opt-
out" approach, to narrow the pool of potential bidders more than Atmos' approach.  The 
Commission also observes that there is no suggestion in the record that Atmos was 
concerned about the small number of bidders or that it took any action to increase the 
number of potential bidders.  Again, the Commission believes it is necessary to view the 
facts in light of the incentive for Atmos to take actions that have the potential to benefit 
its affiliates over unaffiliated entities.   
 
 With regard to Staff's suggestion that Atmos should have accepted bids for less 
than the entire supply requirements of the Harrisburg and Galatia areas, the 
Commission believes the record does not support that conclusion.  The Commission 
understands Staff's point, and believes it is possibly correct.  However, given the size of 
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Atmos supply requirements, the limited transportation options, and the lack of a robust 
supply market, relative to other Illinois gas utilities, the Commission declines to accept 
that suggestion at this time.  The Commission suggests that in the future, Atmos 
consider the possibility of issuing RFPs for less than the full requirements of its 
Harrisburg and Galatia customers. 
 
 The record when viewed in its entirety indicates that Atmos had an incentive to 
and did, make decisions and take actions that favored its affiliate, AEM, over 
unaffiliated entities.  The decisions to release its gas transportation capacity, as well as 
the manner in which it discouraged other suppliers from participating in its RFPs for 
supply, provided an opportunity for AEM to succeed in obtaining Atmos gas supply 
business at prices that tend to be higher than necessary in relation to unaffiliated 
entities.  The Commission finds that these decisions and actions were imprudent.  The 
Commission concludes that Staff's approach to quantifying the adverse impact of these 
decisions on the baseload gas supply associated with the 2005 and 2006 Contracts is 
reasonable and should be adopted.  That approach which effectively disallows from 
recovery, the so-called adder, while not the only approach to quantifying the adverse 
impact of the imprudent decisions, is reasonable and is the only proposal in the record.   
 
 Staff alleges that because Atmos' RFP bundled peaking service with baseload 
and incremental volume purchases, the result was an excessive price for the peaking 
service.  Staff notes that peaking service can function separately from baseload and 
swing purchases.  Staff claims that Atmos did not test the market for peaking services 
separately and, as a result, paid an excessive price for the peaking service.  In support 
of its position, Staff compares the resulting price for peaking service to prices for 
baseload service. 
 
 Atmos believed that ratepayers would save money through the use of a bundled 
bid; which it claims was borne out by the fact that Atmos had the lowest price of gas 
among Comparable Utilities under the 2005 Contract and the second lowest under the 
2006 Contract.  Atmos complains there is no evidence in the record to support Staff's 
assertion that the Company should have issued RFPs for its system requirements in a 
"piecemeal" fashion.  
 
 Having reviewed the record, the Commission finds no evidence that either 
bundling bids for gas supply as Atmos did, or soliciting bids for unbundled supply as 
Staff endorses, is a clearly superior in most situations.  Additionally, it appears that both 
the Staff and the Atmos arguments rely on hindsight.  Staff compares the price for 
peaking service to the price for baseload service, neither of which could be known 
without the benefit of hindsight.  Similarly, Atmos compares the actual price of supply 
under the contracts to that of the prices actually paid by the Comparable Utilities, 
neither of which could be known without the benefit of hindsight.  Staff's proposed 
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adjustment also suffers from the problem that it would disallow all costs associated with 
the peaking service; a service which the parties agree provides value to customers.  
The Commission rejects Staff's assertion that soliciting bundled bids for gas service and 
the resulting price for peaking service under the 2005 and 2006 Contracts were 
imprudent. 
 

VII. FNDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having considered the entire record, is of the opinion and finds 
that: 
 
 (1) Atmos is a corporation engaged, among other things, in the distribution of 

natural gas to the public in portions of the State of Illinois and, as such, is 
a public utility within the meaning of the Public Utilities Act; 

 
 (2) the Commission has jurisdiction over Atmos and of the subject matter of 

this proceeding; 
 
 (3) the statements of fact set forth in the prefatory portion of this Order are 

supported by the record and are hereby adopted as findings of fact; 
 
 (4) the approved reconciliation of revenues collected under Atmos’ PGA with 

the actual cost of gas supplies during the reconciliation period, as 
described in the column with the heading “Per Order” of the Appendix 
attached hereto, should be accepted; 

 
 (5) Atmos should implement Factor O refunds of $348,530.00 in its first 

monthly Gas Charge filing after the date of this Order. 
 
 IT IS THEREFORE ORDERED that Atmos Energy Corporation's reconciliation of 
the revenues collected under its PGA for calendar year 2006 with the actual costs 
prudently incurred for the purchase of gas supply as shown in the Appendix hereto, is 
approved. 
 
 IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 
Dated:  September 5, 2013 
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Briefs on Exceptions to be filed by September 19, 2013 
Reply Briefs to Exceptions to be filed by September 26, 2013  
 
 
       J. Stephen Yoder 
       Administrative Law Judge 


