
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Chet DeKing      : 
 -vs-      : 
Commonwealth Edison Company  : 13-0186 
       : 
Complaint as to removing 12 Blue Spruce : 
Evergreens from my property without  : 
giving proper notice in Sugar Grove,   : 
Illinois.      : 
 

ORDER 
 
By the Commission: 
 
I. Procedural History 
 
 On March 4, 2013, pursuant to Section 10-108 of the Public Utilities Act (220 ILCS 
5/10-108) (“the Act”), Chet DeKing (“Complainant”) filed a verified Complaint with the 
Illinois Commerce Commission (“Commission”) against Commonwealth Edison Company 
(“ComEd”), alleging that Respondent had removed 12 Blue Spruce Evergreen trees from 
his property without notice to him. 
 
 Pursuant to notice given in accordance with the rules and regulations of the 
Commission, the parties convened for a Prehearing Conference on April 9, 2013, before a 
duly authorized Administrative Law Judge (“ALJ”) of the Commission at its offices in 
Chicago, Illinois.  Complainant and Respondent appeared by counsel.  This matter was 
continued for status to May 16, 2013.  
 
 On April 10, 2013, ComEd filed a Motion to Dismiss the complaint.  Complainant 
filed an Amended Formal Complaint dated April 18, 2013, a copy of which was provided to 
ComEd’s counsel.  On May 1, 2013, ComEd filed a Motion to Dismiss Amended Formal 
Complaint. (The Amended Formal Complaint did not post on the Commission e-Docket 
system until May 15, 2013, due to a deficiency in the Certificate of Filing).  On May 15, 
2013, the ALJ advised the parties that, because the Motion to Dismiss Amended Formal 
Complaint had been filed, the May 16, 2013 status was canceled and this matter was 
continued generally.  On June 5, 2013, Complainant filed a response to the Motion to 
Dismiss and on June 7, 2013, ComEd filed its reply. 
 
 On July 10, 2013, the ALJ filed a Proposed Order in this matter.  Neither party filed 
exceptions.   
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II. ComEd Motion to Dismiss Amended Formal Complaint 
 

ComEd argued that the Commission lacks authority to award monetary damages 
and to provide injunctive relief.  It cited various court cases that state the Commission’s 
authority is derived solely from statute and it does not possess the general jurisdiction of 
the court.  A general power to award monetary damages or provide injunctive relief is not 
expressly conferred on the Commission and therefore does not exist.    
 
 ComEd argued that, although the Commission lacks authority to grant the 
requested relief, it can direct a utility to take corrective action to ensure compliance with 
the law.  (Docket 00-0699, Illinois Commerce Commission v Central Illinois Light Co.). 
When Staff presented a report that Central Illinois Light Co. was not adequately trimming 
trees, the Commission found that it had jurisdiction over the matter because the Act and 
Commission rules require electric public utilities to provide safe, reliable and efficient 
service.  If the Commission determines that a utility is not meeting its tree trimming 
obligations, it has the authority to order corrective action. 
 

ComEd also cited Commission Docket 06-0706, Illinois Power Company d/b/a 
AmerenIP and Ameren Illinois Transmission Company, in which the Commission granted 
a utility a Certificate of Public Convenience and Necessity for a transmission line 
extension, but as part of its environmental impact analysis, concluded that the utility must 
replace the trees that were removed when plotting the area to be clear-cut. 

 
ComEd further argued that the Commission is the proper forum for this type of 

case, notwithstanding that the requested relief is unavailable.  ComEd cited Section 8-
505.1(a) of the Act (220 ILCS 5/8-505.1), which requires utilities to follow applicable tree 
care and maintenance standard practices when performing vegetation management 
activities, and to notify affected customers.  It also grants the Commission sole authority to 
investigate, issue, and hear complaints against the utility. 

 
ComEd argued that the Act makes it clear that Complainant cannot file this 

complaint in a circuit court under Section 5-201 of the Act or otherwise.  (220 ILCS 5/5-
201).  ComEd is required to perform vegetation management around its facilities in order 
to provide service that is adequate, efficient, reliable and environmentally safe.  (220 ILCS 
5/8-401).  ComEd argued that this provision makes vegetation management an 
inextricable part of its provision of service and it cited additional case law stating that 
complaints for inadequate service are not properly brought before the courts. 

 
ComEd further argued that the tariff Ill.C.C. No. 10, 2nd Revised Sheet No. 152, 

which governs its provision of service and is tantamount to a statute, grants it the right to 
trim, remove or separate trees, vegetation or any structure therein, which in the judgment 
of ComEd interferes with the delivery system in the service territory in a manner that may 
threaten the public safety of system reliability. 
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ComEd concluded that Complainant may argue that ComEd has not complied with 
the tariff, but he may not bring an action for non-compliance in the circuit court. 

 
III. Complainant Response to ComEd’s Motion to Dismiss 
 
 Complainant argued that, while ComEd may be correct that the Commission cannot 
award Complainant damages, it does have the authority to compel ComEd to replace the 
trees (Docket 06-0706) and to require ComEd to alter its tree trimming procedures as 
Complainant requests (Docket 00-0699).  It can also direct ComEd to follow the notice 
requirements contained in Section 8-505.1.  Complainant may not technically be entitled to 
an injunction, but the Commission’s action would be tantamount to one. 
 
 In Docket 00-0699, the court found that the utility was not paying enough attention 
to the need for reliable transmission and ordered corrective action.  In this matter, ComEd 
is ignoring the rights of property owners and is acting overzealously with regard to threats 
to electric transmission.  There is no reason why the Commission cannot order corrective 
action in this Docket. 
 
 Complainant noted also that ComEd was held liable by the court in Duresa v 
Commonwealth Edison Co., 348 Ill. App. 3d 90, 108 (1st Dist. 2004) for destroying trees 
on private property.  The case was remanded to the trial court for a determination of 
monetary damages. 
 
 Complainant argued that Section 8-505.1(d) alters the Commission’s jurisdiction, 
obligating it to investigate, issue, and hear complaints against an electric public utility as 
provided in Section 8-505.1(a)(2).  This Section also mandates that vegetation 
management activities by the electric public utility shall not alter, trespass upon or limit the 
rights of any property owner.  Dismissal of this matter is wholly inappropriate, as the 
Commission is obligated to hear complaints.  Since ComEd has not argued that 
Complainant has not failed to state a claim, the Commission must hear the complaint. 
 
 Complainant argued that ComEd’s reliance on the tariff is disturbingly broad, in that 
it seems to confer unlimited power on ComEd to remove any structures it deems 
necessary.  By that rationale, it could bulldoze Complainant’s home.  It also contradicts the 
language of Section 8-505.1(d) pertaining to the rights of property owners and conflicts 
with the terms of the Easement outlined in ¶¶7-9 of the complaint.  The easement limits 
ComEd’s authority to cut down trees to situations where tree saplings, overhanging 
braches, etc. may endanger the safety or interfere with the installation, use or enjoyment 
of any tower, cable or facility, and reserves the landowner’s right to landscaping that does 
not interfere with electric lines. 
 
 The tariff’s overly broad language also violates the Fifth Amendment to the U.S. 
Constitution and Article I, Section 15 of the Illinois Constitution, which prohibit the taking of 
private property for public use without just compensation.  A tariff cannot supercede a valid 
easement, an Illinois statute, or the U.S. and Illinois Constitutions. 
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IV. ComEd Reply  
 
 ComEd argued that Complainant concedes in his response that the Commission 
does not have the authority to award damages, and he fails to cite any authority to support 
such an award.  ComEd noted that Complainant also concedes that he is not entitled to 
injunctive relief.  Complainant also submitted a list of requirements that are inconsistent 
with other obligations of ComEd, and made demands that are onerous and unnecessary.  
The Commission should construe the Amended Complaint as a request for relief that the 
Commission lacks the authority to award. 
 
 Awarding the requested injunctive relief would also have unintended 
consequences.  Complainant seeks a permanent injunction to prohibit ComEd from 
landscaping any trees planted on his property in the future.  (Amended Comp. at ¶28a).  
Such relief would require ComEd to ignore its responsibility to provide vegetation 
management and provide safe, reliable service to its customers.  It would also require 
ComEd to treat Complainant differently than all of its other customers, contrary to 220 
ILCS 5/9-241. 
 
 ComEd argued that Complainant also seeks an injunction to prevent ComEd from 
cutting down trees unless there is no reasonable alternative.  (Amended Comp. at ¶28b).  
ComEd described this request as wholly unworkable and would effectively rewrite the 
statutory provision of Section 8-505.1(a)(1) governing vegetation management.  
Complainant further seeks to require ComEd to have a meaningful dispute resolution 
procedure.  (Amended Comp. at ¶28e).  This request is impossibly vague and calls into 
question the entire process by which the Commission addresses customer complaints. 
 
 ComEd argued that Complainant’s authority, Docket 06-0706, that the Commission 
can order installation of new trees, is irrelevant.  This Docket concerned a petition for a 
Certificate of Public Convenience and Necessity brought under 220 ILCS 5/8-406, and the 
Commission required the utility to provide replacement trees for those removed to 
construct a transmission line.  (Order 3/11/09 at 58). 
 
 ComEd argued that the relevant Commission matter to consider is Docket 10-0249, 
Ottenweller v Central Illinois Light Co. d/b/a AmerenCILCO, in which the Complainant 
alleged that, because the utility had unlawfully entered his property and unnecessarily cut 
the sides of two maple trees, he sought to have the utility remove and replace the trees or 
provide a cash settlement.  The Commission found that the request for monetary damages 
and injunctive relief was beyond the Commission’s statutory authority under the Act and 
the motion to dismiss must be granted.  (Order 7/14/10 at 2). 
 
 ComEd argued finally that claims of taking property without just compensation are 
applicable only to state governments and the federal government.  A utility is not a 
governmental entity, which would be required for a property owner to assert a claim under 
the Fifth Amendment to the U.S. Constitution or Article I, Section 15 of the Illinois 
Constitution. 
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V. Commission Analysis and Conclusions 
 

The issue presented here is whether the Commission has the statutory authority to 
award monetary damages and/or grant injunctive relief for the conduct alleged in the 
Amended Formal Complaint.   

 
The Commission agrees with ComEd that Commission authority is derived 

specifically from the Act, and that it does not possess the general jurisdiction of a court.  
The Commission further agrees that it has the authority to direct utilities to take corrective 
action to ensure compliance with the law, but that is not the case here.  Complainant has 
requested a monetary award and specific injunctive relief stemming directly from the 
removal of the trees.        

 
The Commission regards the case law cited by ComEd to be dispositive.  Where a 

plaintiff asserted that he was entitled to costs and damages, the Commission had no 
general authority to fashion an award of damages.  (Moening v Illinois Bell Tel. Co., 139 Ill. 
App. 3d 521, 528 (1985), citing Barry v Commonwealth Edison Co., 374 Ill. 473 (1940) and 
Ferndale Heights Utility Co. v Illinois Commerce Commission, 112 Ill. App. 3d 175 (1982)).  
(Motion to Dismiss at 2).   

 
Also, the Commission in Docket 10-0249 cited Section 5-201 of the Act, which 

states that any public utility that does any act prohibited, forbidden or declared to be 
unlawful shall be liable to any affected person.  An action to recover for loss or damage 
may be brought in the circuit court by any person.  This section also states that “…if the 
court shall find that the act was willful, the court may…award damages…”  (220 ILCS 5/5-
201).  (Order at 2). 
 
 The language of this statute unmistakably establishes Complainant’s remedy for 
monetary damages in the circuit court.  It makes no reference to the Commission or to 
administrative procedures and the Commission did not award monetary damages in 
Docket 10-0249.  Moreover, Complainant largely conceded in his response that a damage 
award may not be available from the Commission.  (Complainant Response at 1). 
 

Docket 10-0249 also makes clear that a grant of injunctive relief is beyond the 
Commission’s statutory authority.  (Order at 2).  Complainant cited no other authority that 
would allow the Commission to furnish injunctive relief, and the Commission is unaware of 
any other authority.  The Commission notes that Complainant also conceded in his 
response that he may not technically be entitled to an injunction.  (Complainant Response 
at 2). 
 
 Section 8-505.1 governs non-emergency vegetation management activities.  
Section 8-505.1(a)(2) grants the Commission the “…sole authority to investigate, issue, 
and hear complaints against the utility…”  Section 8-505.1(d) repeats this language 
specifying electric public utilities, and adds that the Commission is also obligated to hear 
and resolve disputed matters brought to it. 
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 The Commission finds that a hearing in this Docket would serve no purpose, since 
it has no statutory authority to grant Complainant the relief he seeks in the Amended 
Formal Complaint.  For that reason, the Commission is compelled to resolve this matter by 
concluding that ComEd’s Motion to Dismiss Amended Formal Complaint should be 
granted, and this Docket be dismissed.  As there have been no findings on the merits of 
this complaint, dismissal shall be without prejudice. 
 
VI. Findings and Ordering Paragraphs 
 
 The Commission, having reviewed the entire record herein and being fully advised 
in the premises, is of the opinion and finds that: 
 

(1) Respondent Commonwealth Edison Company is an Illinois corporation 
engaged in furnishing utility services in Illinois and, as such, is a public utility 
within the meaning of Section 3-105 the Illinois Public Utilities Act (220 ILCS 
5/3-105); 

 
(2) the Commission has jurisdiction of the parties hereto and the subject matter 

hereof; 
 

(3) on March 4, 2013, Complainant alleged that Respondent had removed 12 
spruce trees from his property without giving the required notice; 

 
(4) Complainant filed an Amended Formal Complaint dated April 18, 2013, 

requesting damages and injunctive relief; 
 

(5) on May 1, 2013, ComEd filed a Motion to Dismiss Amended Formal 
Complaint, stating that the Commission had no statutory authority to grant 
the requested relief; 

 
(6) on June 5, 2013, Complainant file a response to the Motion to Dismiss and 

on June 7, 2013, ComEd filed a reply; 
 

(7) the Motion to Dismiss should be granted, as the Commission does not have 
the statutory authority to grant the requested relief; 

 
(8) dismissal should be without prejudice, since there has been no decision on 

the merits of the complaint. 
 

 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
Respondent’s Motion to Dismiss Amended Formal Complaint is granted, without prejudice. 
 
 IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of the 
Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to the 
Administrative Review Law. 
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 By Order of the Commission this 4th day of September, 2013. 
 
 
 
 
      (SIGNED) DOUGLAS P. SCOTT 
 
        Chairman 
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