
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
Diane Wampler Open Solutions, Inc./Netrix : 
 -vs-      : 
Illinois Bell Telephone Company   : 13-0287 
d/b/a AT&T Illinois     : 
 d/b/a AT&T Wholesale   : 
       : 
Complaint as to billing/charges in Alsip, : 
Illinois.      : 
 
 

ORDER 
 
By the Commission: 
 
I. Procedural History 
 
 On April 10, 2013, pursuant to Section 10-108 of the Public Utilities Act (220 ILCS 
5/10-108) (“the Act”), Diane Wampler Open Solutions, Inc./Netrix  filed a verified Complaint 
with the Illinois Commerce Commission (“Commission”) against Illinois Bell Telephone 
Company d/b/a AT&T Illinois d/b/a AT&T Illinois Wholesale (“Respondent” or “AT&T”), 
alleging that its contract amount of $157.91 per month was increased by more than 1000% 
without proper notice. 
 
 Pursuant to notice given in accordance with the rules and regulations of the 
Commission, the parties convened for a Prehearing Conference on May 14, 2013, before 
a duly authorized Administrative Law Judge (“ALJ”) of the Commission at its offices in 
Chicago, Illinois.  Complainant appeared pro se in the person of Jeffrey A. Wampler.  
AT&T appeared by counsel. 
 

Mr. Wampler stated that he was the owner of Open Solutions, Inc. and Netrix is a 
sister company that pays its bills.  He stated that Diane Wampler is a billing clerk.  He 
explained that he signed the papers dissolving Open Solutions, Inc. in 2009, but it is still 
benefitting from, and being billed for, the circuit.  It is still an AT&T customer.  He stated 
that he is one of the four principal owners of Netrix, which does not have a contract with 
AT&T, but is using the service. 
 
 Mr. Wampler stated that the confusion was generated by AT&T when it continued 
to bill a non-existent Open Solutions.  When AT&T sent the invoice showing the rate had 
changed without notice, Mr. Wampler terminated the service.  He insisted that he wanted 
to pay the proper amount due and if AT&T was going to raise the rates, it should have 
provided the required notice. 
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AT&T stated that the Open Solutions, Inc. account had been inactive since the 

previous autumn, when service was disconnected and no new bills were being generated.  
AT&T also stated that Open Solutions, Inc. had been dissolved in 2009 and AT&T was 
uncertain whether it could compel payment of a bill at this point. 

 
AT&T had a copy of a contract executed by Mr. Wampler as the Director of 

Engineering for Open Solutions, Inc.  It was effective in April 2009 for a three-year term for 
a number of circuits, one of which is at issue in this case.  It was a month or two after April 
2012 that the rate change occurred and the contract contains language providing 30 days 
notice of changes in the terms and conditions.  At the end of the contract term, the rates 
become whatever the month-to-month rate is in effect under the tariff.  The higher rate was 
appropriate once the service went off contract.  AT&T continued to bill for another two 
months until Mr. Wampler advised that terms for a renewed agreement could not be 
reached.  AT&T thereafter canceled the circuit. 

 
The ALJ directed Mr. Wampler to file an amended formal complaint, sign it himself 

and specify precisely what issues he was raising.  At the conclusion of the pre-hearing 
conference on May 14, this matter was continued to June 12, 2013 and to July 12, 2013.  
On June 10, 2013, Mr. Wampler (“Complainant”) filed an amended complaint signed by 
him.  On June 18, 2013, AT&T filed a Verified Motion to Dismiss the amended complaint.  
On June 19, 2013, the ALJ issued a ruling requiring Complainant to respond to the motion 
no later than July 3, 2013; AT&T was required to reply no later than July 10, 2013.  
Complainant did not file a response to the motion.  On July 11, 2013, the ALJ canceled the 
July 12, 2013 status and continued this matter generally. 

 
II. AT&T Motion to Dismiss  
 
 AT&T argued that this Docket should be dismissed pursuant to 735 ILCS 5/2-
619(a)(2), because Open Solutions, Inc. does not have the capacity to sue.  AT&T 
specifically raises the defense of nul tiel corporation.  The defense of nul tiel corporation 
requires the entity to prove its corporate existence and its corollary right to sue in its 
corporate name.  If a corporate plaintiff cannot prove it validly exists, its claims should be 
dismissed. 
 
 AT&T stated that the records available from the Illinois Secretary of State indicate 
that Open Solutions, Inc. was dissolved in February 2009 and has not existed for more 
than four years prior to the filing of the complaint and the amended complaint.  Moreover, 
Mr. Wampler confirmed that Open Solutions, Inc. was dissolved in 2009.  Unless he can 
prove the legal existence of Open Solutions, Inc., this Docket should be dismissed with 
prejudice. 
 

On July 18, 2013, the ALJ issued a Proposed Order in this Docket.  Respondent 
filed exceptions.  Complainant did not file exceptions. 
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III. Commission Analysis and Conclusions 
 

The transcript citations are taken from the May 14, 2013 prehearing conference. 
 
 It is uncontested by Mr. Wampler and AT&T that Open Solutions, Inc. ceased to 
exist in Illinois in 2009.  (Tr. at 5-6, 14-15).  AT&T also attached to its Motion to Dismiss a 
File Detail Report from the Secretary of State (Exhibit A) that shows Open Solutions, Inc. 
was involuntarily dissolved on February 13, 2009. 
 
 AT&T cited, among other cases, Darwin Co. v Sweeney, 110 Ill. App. 3d 331 (4th 
Dist. 1982) (“Darwin”), in support of its defense of nul tiel corporation.  The court in Darwin 
held that a corporation must prove its existence when a plea of nul tiel is entered, but it 
remanded the cause with directions to the trial court to give the plaintiff the opportunity to 
prove its existence.  The Commission finds that granting AT&T’s motion would not 
contravene the ruling in Darwin, since Mr. Wampler clearly stated several times at the May 
14, 2013 prehearing conference that Open Solutions, Inc. had ceased to exist in 2009.   
 

For that reason, and because Secretary of State records show that Open Solutions, 
Inc. is dissolved, the Commission finds that AT&T’s Motion to Dismiss should be granted.  
Insofar as dismissal of this Docket is not on the merits, it is without prejudice. 
 
IV. Findings and Ordering Paragraphs 
 
 The Commission, having reviewed the entire record herein and being fully advised 
in the premises, is of the opinion and finds that: 
 

(1) Respondent Illinois Bell Telephone Company d/b/a AT&T Illinois d/b/a AT&T 
Wholesale is an Illinois corporation engaged in furnishing utility services in 
Illinois and, as such, is a public utility within the meaning of Section 3-105 of 
the Illinois Public Utilities Act (220 ILCS 5/3-105); 

 
(2) the Commission has jurisdiction of the parties hereto and the subject matter 

hereof; 
 

(3) on April 10, 2013, Diane Wampler Open Solutions, Inc./Netrix filed a 
complaint alleging that Respondent increased Open Solutions Inc.’s monthly 
rates from $157.91 to $1625 without providing 30 days notice; 

 
(4) Complainant Jeffery A. Wampler filed an amended complaint on June 10, 

2013 alleging that Respondent had increased Open Solutions Inc.’s rate of 
$157.91 by more than 1000% without proper notice; 

 
(5) on June 18, 2013, Respondent filed a Verified Motion to Dismiss, invoking 

the defense of nul tiel corporation, thereby requiring the corporation to prove 
its existence and it corollary right to sue in its corporate name; 
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(6) Complainant did not file a response to the Verified Motion to Dismiss; 

 
(7) the Verified Motion to Dismiss should be granted, as Complainant stated 

that the corporation no longer exists and Secretary of State records show 
the corporation was dissolved in 2009; 

 
(8) dismissal should be without prejudice, since there has been no decision on 

the merits of the complaint. 
 

 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
Respondent’s Verified Motion to Dismiss the complaint is granted, without prejudice. 
 
 IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of the 
Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to the 
Administrative Review Law. 
 
 By order of the Commission this 4th day of September, 2013. 
 
 
 
 
       (SIGNED) DOUGLAS P. SCOTT 
 
         Chairman 
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