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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

WRPV, XI SENECA CHICAGO, LLC  
d/b/a The Seneca 

v. 

COMMONWEALTH EDISON COMPANY 

Amended Petition and Complaint 

: 
: 
: 
: 
: 
: 
: 
: 

No. 13-0060 

COMMONWEALTH EDISON COMPANY’S  
MOTION FOR JUDGMENT ON THE PLEADINGS  

PER THE AMENDED PETITION 

Commonwealth Edison Company (“ComEd”) moves for judgment on the pleadings in its 

favor under Section 200.190 of the Illinois Commerce Commission’s (“Commission”) Rules of 

Practice, 83 Ill. Adm. Code § 200.190, and Section 2-615 of the Illinois Code of Civil Procedure, 

735 ILCS 5/2-615.  Even accepting as true the allegations in the Amended Petition and 

Complaint filed on June 18, 2013 (“Amended Petition”), there is no legal basis upon which the 

Petitioner is entitled to an exception from the legally applicable bar on the resale of electricity.  

The Amended Petition should be denied as a matter of law.   

In support of its Motion, ComEd states: 

I. INTRODUCTION 

A. Procedural Background 

On January 14, 2013, the Petitioner, WRPV, XI SENECA CHICAGO, LLC d/b/a The 

Seneca (“Seneca”), filed a Petition for Waiver to Allow Redistribution of Electricity for Multi-

family Building (“Original Petition”).  On May 14, 2013, ComEd filed a Motion for Judgment on 

the Pleadings (“Original Motion”).  On June 18, 2013, Seneca filed a Response to Motion for 

Judgment on the Pleadings concurrently with a Motion to Amend Petition (“Motion to Amend”), 
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which was accompanied by its proposed Amended Petition.1  Following ComEd’s Reply in 

Support of the Original Motion and Response to the Motion to Amend, Seneca’s Motion to 

Amend was granted by a Notice of Administrative Law Judge’s Ruling dated August 1, 2013. 

B. Factual Allegations of the Amended Petition 

Seneca asserts that on March 1, 2012, it purchased a building located at 200 E. Chestnut 

Street in Chicago, Illinois (the “Property”).  Amended Petition at 2.  Seneca avers that the 

Property was constructed in 1929 and was built in such a way that the building could be operated 

as an apartment community; moreover, Seneca alleges that there were no requirements for 

individual meters at the time of construction, and as a result the Property was issued a master-

meter to cover all of the electric use in the Property.  Id. at 1.  Seneca further asserts that the 

Property was operated as “either a multifamily dwelling or a mixed-use residence and hotel” 

since its construction in 1929 and prior to its purchase by Seneca.  Id. at 3.  Seneca alleges that 

“during the most recent history, while operating as a hotel, roughly 30% of the units were rented 

out to long term customers” and that, as a result, “there have constantly been long-term tenants in 

the community since at least 1957.”  Id.   

Seneca avers that after purchasing the Property it began modifications to “transition the 

mixed-use residence and hotel into an exclusively multifamily apartment community.”  Id. at 2.  

Seneca asserts that “there have been minimal electrical requirements to modify the hotel for this 

purpose” including, but not limited to, “replacing flooring, light fixtures, cabinets, some 

appliances and switch-plates.”  Id.  Seneca asserts that it “now wishes to pursue using submeters 

to rebill electricity to its residents.”  Id.  According to Seneca, ComEd has determined that 

Seneca is ineligible to use submeters to rebill electricity.  Id. 

                                                 
1 These filings were originally submitted and served in combined form on June 13, 2013.  
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Seneca asserts that “[u]pon information and belief, the [Property] has been continuously 

redistributing electric power since [its] inception in 1929.”  Id.  According to Seneca, the 

Property “has been providing electricity to each of [its] long terms [sic] tenants, continuously 

since opening its doors, which meets the definition of Redistribution.”  Id. at 3.  The Amended 

Petition states that “the Seneca has not been engaged in the Resale of electricity ….”  Id. 

The Amended Petition also alleges that the resale of electricity through submeters can 

result in the increased conservation of electricity.  Id. at 3-5.  According to Seneca, “the building 

and its units are not equipped with separate submeters ….”  Id. at 5.  Seneca avers that installing 

individual submeters at the Property would cost an estimated $860 thousand, and that installing 

what it calls “accurate submetering devices” would cost less than a quarter of that amount.  Id.  

Seneca contends “that the use of submetering would promote public policy goals related to 

energy conservation.”  Id. 

C. Seneca’s Request for Relief 

Seneca seeks to have the Commission utilize its jurisdiction to enforce the provisions 

contained within ComEd’s tariffs, namely that “[t]he Seneca should be permitted to submeter its 

residents and resell electricity based on the existing exemptions.”  Id. at 2.  Seneca requests a 

finding “that Petitioner has been redistributing electricity to its residents.”  Id. at 5.  Seneca also 

requests that its “right to install submeters to resell to residents be confirmed.”  Id.  Seneca 

provides no legal or statutory basis for its request to be permitted to “submeter its residents” 

apart from its claim that it is entitled to resell electricity based on its alleged prior continuous 

redistribution of electricity.  The request to confirm Seneca’s alleged right to install submeters, 

which ComEd believes was intended to refer to the “submetering devices” identified in the 

Amended Petion, is simply incidental to its claim that it is entitled to resell electricity based on 

its alleged prior continuous redistribution of electricity. 
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II. LEGAL STANDARD 

Under Section 200.190(a) of the Commission’s Rules of Practice and Sections 2-615 of 

the Illinois Code of Civil Procedure, a party may file dispositive motions based on the facts pled.  

A motion for judgment on the pleadings pursuant to §2-615(e) tests the sufficiency of the 

pleadings by determining whether the plaintiff is entitled to the relief sought by its complaint.  

Pekin Insurance Co. v. Allstate Insurance Co., 329 Ill. App. 3d 46, 49 (1st Dist. 2002).  It raises 

the question of whether the allegations are sufficient to state a cause of action upon which relief 

can be granted in light of the facts pled.  Jordan v. Knafel, 355 Ill. App. 3d 534, 539 (1st  Dist. 

2005).  While the Commission, like any tribunal, must take all well-pled facts as true and 

construe the evidence strictly against the movant, it must also disregard all conclusory 

allegations.  Parkway Bank & Trust Co. v. Meseljevic, 406 Ill. App. 3d 435, 442 (1st Dist. 2010).  

A complainant cannot rely on conclusions of fact or law unsupported by factual allegations.  

Gore v. Indiana Ins. Co., 376 Ill. App. 3d 282, 285 (1st Dist. 2007).  Because Illinois is a fact 

pleading jurisdiction, a complainant must allege facts sufficient to bring its claim within the 

scope of the cause of action asserted.  Turner v. Memorial Medical Center, 233 Ill. 2d 494, 499 

(2009).  Thus, assertions concerning the law, state policy, and the supposed meaning of ComEd’s 

tariffs are entitled to no deference. 

III. ARGUMENT 

Seneca is not entitled to the relief requested based on the facts pled in the Amended 

Petition, and ComEd’s Motion for Judgment on the Pleadings should be granted for the 

following reasons:  

(i) Under the facts as pled by Seneca, the Property has not been continuously engaged in 

the redistribution of electricity since prior to January 2, 1957; 
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(ii) Even if the Amended Petition is construed to allege facts supporting the contention 

that the Property has been continuously engaged in the redistribution of electricity since prior to 

January 2, 1957, ComEd’s tariffs do not provide an exception that allows a retail customer to 

engage in the “resale” of electric power and energy based on the prior continuous 

“redistribution” of power and energy; 

(iii) ComEd’s tariffs do not provide an exception to the prohibition against resale based 

on public policy or other ad hoc reasons, and this complaint proceeding is not a proper forum to 

collaterally attack or challenge ComEd’s Commission-approved tariffs or to seek an exception to 

the prohibition against resale for any reason beyond the scope of the grandfather exceptions 

contained in ComEd’s tariffs; and 

(iv) For the same reasons indicated in items (i), (ii), and (iii) above, Seneca’s request is 

contrary to Section 16-102 of the Public Utilities Act (“PUA”), 220 ILCS 5/16-102, which 

defines retail customer in a manner that incorporates, codifies, and requires compliance with 

ComEd’s tariffs with respect to the redistribution or resale of electricity. 

A. Seneca Has Not Been Engaged in Redistribution of Electricity Since Prior to 
1957 Under the Facts Alleged in the Amended Petition 

ComEd’s tariffs are clear that that both the resale and redistribution of electricity are 

generally prohibited: 

RESALE OR REDISTRIBUTION.  
The resale or redistribution of electric power and energy is prohibited. It is 
necessary that each retail customer located in the Company's service territory is 
provided with separate meter-related facilities and designated as a separate retail 
customer. 
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General Terms and Conditions, ILL. C.C. No. 10, Orig. Sheet No. 144.2  ComEd’s tariffs are 

equally clear that the only current exceptions to the prohibitions against the resale or 

redistribution of electric power and energy are under ComEd’s Rider Resale -- Allowance for 

Resale or Redistribution of Electricity (“Rider Resale”), ILL. C.C. No. 10, Orig. Sheet Nos. 282 

– 283, which provides as follows: 

APPLICABILITY. 
This rider is applicable to a retail customer that resells or redistributes electric 
power and energy directly or through an intermediary to third persons, provided 
such resale or redistribution is only in a building for which such resale or 
redistribution is an uninterrupted continuation of resale or redistribution practices 
followed in accordance with previously applicable riders that were in effect from 
time to time since prior to January 2, 1957. 

This rider is also applicable to a retail customer for which the Company has 
permitted, on a continuous basis since prior to July 13, 1970, more than one 
residential occupancy unit in a building in the former Central Illinois Electric and 
Gas Company service territory to be served through one meter as a single 
residential retail customer. 

Notwithstanding the previous provisions of this Applicability section, if all or 
substantially all of the electrical wiring of any such building is replaced in 
conjunction with interior alterations that are required by local code or ordinance, 
resale or redistribution is not permitted in the building after the conclusion of such 
alterations. 

If a retail customer discontinues resale or redistribution of electric power and 
energy in any such building, resale or redistribution is not subsequently permitted 
in such building. 

Id. at Original Sheet No. 282. 3  This language clearly specifies that the “resale or redistribution” 

that is allowed under Rider Resale is only for a building where “such resale or redistribution is 

an uninterrupted continuation of resale or redistribution practices followed in accordance with 

previously applicable riders that were in effect from time to time since prior to January 2, 1957.”  

Id. 
                                                 

2 A copy of the portion of ComEd’s General Terms and Conditions addressing resale and redistribution is 
attached hereto as Attachment A. 

3 A copy of Rider Resale is attached hereto as Attachment B. 
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Seneca contends that it is entitled to engage in the resale of electricity under ComEd’s 

tariffs because it has been continuously engaged in the redistribution of electricity at the Property 

since 1977.  Amended Petition at 3.4  This assertion must fail because Seneca has not been 

engaged in the redistribution of power and energy under the facts alleged in the Amended 

Petition.   

ComEd’s General Terms and Conditions specifically exclude a “multiple-unit building 

normally considered to be a temporary domicile, such as a motel,” from what would otherwise 

constitute “resale or redistribution.”  General Terms and Conditions, ILL. C.C. No. 10, Orig. 

Sheet No. 145.  While Seneca has alleged that “while operating as a hotel, roughly 30% of the 

units were rented out to long term customers,” it admits the property was operated as a hotel for 

at least 70% of the customers and does not provide any specific time frame for its allegation of 

“long term customers.”  Under the allegation that the building was operating as a hotel with 70% 

of its customers not constituting “long term customers,” the Property still constitutes a “multiple-

unit building normally considered to be a temporary domicile” that is not considered to be 

engaged in resale or redistribution under the provisions of ComEd’s tariffs.  Further, because the 

“long term” nature of the “long term customers” is not specified, there is no factual basis to 

argue that long term hotel customers – even if they constituted all of the hotel’s patrons – render 

a hotel something other than a building “normally considered to be a temporary domicile.”  

                                                 
4 This assertion is defective on its face as the applicable tariffs and statute only allow exceptions for 

customers that have been continuously engaged in the resale or redistribution of electricity since prior to January 2, 
1957.  Rider Resale at Original Sheet No. 282; 220 ILCS 5/16-102.  If and to the extent Seneca responds that “1977” 
was a typographical error that should have stated “January 1, 1957,” ComEd would not further pursue judgment 
based on the reference to 1977. 
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B. Even Assuming, Arguendo, the Property Has Been Continuously Engaged in 
the Redistribution of Power and Energy Since Prior to January 2, 1957, 
ComEd’s Tariffs Neither Create Nor Allow An Exception to the Prohibition 
Against the Resale of Power and Energy Based on the Redistribution of 
Power and Energy 

As explained in subsection III.A above, ComEd’s tariffs prohibit the “resale or 

redistribution of electric power and energy” but do allow very limited grandfather exceptions 

“only in a building for which such resale or redistribution is an uninterrupted continuation of 

resale or redistribution practices followed in accordance with previously applicable riders that 

were in effect from time to time since prior to January 2, 1957.”  General Terms and Conditions, 

ILL. C.C. No. 10, Orig. Sheet No. 144 (emphasis added); Rider Resale, Orig. Sheet No. 282 

(emphasis added).5  Seneca admits that it “has not been engaged in the resale of electricity” 

(Amended Petition at 3), so it cannot and does not contend that it is entitled to engage in the 

resale of power and energy under ComEd’s applicable tariffs pursuant to the prior continuous 

resale of power and energy at the Property since prior to January 2, 1957.   

Instead, Seneca argues that under ComEd’s applicable tariffs “the resale of electric power 

is permitted ‘provided such resale or redistribution is only in a building for which such resale or 

redistribution is an uninterrupted continuation of resale or redistribution practices followed in 

accordance with previously applicable riders…”  Amended Petition at 3 (emphasis in original).  

Seneca’s argument is totally lacking in merit and must be rejected.  Seneca’s initial solitary 

reference to resale at the beginning of its argument is nowhere to be found in the language of 

ComEd’s tariffs.  ComEd’s tariffs do not state or indicate that resale is allowed based on the 

prior continuous resale or redistribution of power at a building.  ComEd’s General Terms and 

                                                 
5 While not relevant or applicable under the facts alleged in the Amended Petition, Rider Resale also 

permits resale or redistribution where ComEd “has permitted, on a continuous basis since prior to July 13, 1970, 
more than one residential occupancy unit in a building in the former Central Illinois Electric and Gas Company 
service territory to be served through one meter as a single residential retail customer.”  Id. 
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Conditions and Rider Resale unequivocally distinguish between resale practices and 

redistribution practices, prohibiting “resale or redistribution” and consistently referring to an 

exception for “such resale or redistribution.”  General Terms and Conditions, ILL. C.C. No. 10, 

Orig. Sheet No. 144 (emphasis added) (“the resale or redistribution of electric power and energy 

is prohibited”); Rider Resale, Original Sheet No. 282 (emphasis added) (“such resale or 

redistribution is only in a building for which such resale or redistribution is an uninterrupted 

continuation of resale or redistribution practices followed ….”).  ComEd’s tariff language 

clearly requires a grandfather exception for resale or redistribution to be based on the prior 

continuous existence of such resale or redistribution practices.  The alleged prior redistribution 

practices are not and cannot constitute the uninterrupted continuation of the “resale practices” for 

which Seneca seeks an exception. 

Moreover, Rider Resale defines resale as:  

The furnishing of electric power and energy by a retail customer to third persons in 
exchange for monetary compensation that is individually computed and separately stated 
by such retail customer for each such third person.  The electric power and energy so 
furnished to each such third person is separately metered. 
 

Rider Resale, Orig. Sheet No. 282.  In contrast, Rider Resale defines redistribution as “the 

furnishing of electric power and energy by a retail customer for third persons under 

circumstances that do not constitute resale.”  Id. (emphasis added).  Throughout ComEd’s 

tariffs, resale is consistently distinguished from redistribution, demonstrating that the two 

practices are not interchangeable.  Instead, an uninterrupted continuation of resale practices since 

prior to 1957 entitles a customer to continue such resale practices unless or until it ceases those 

practices; likewise, an uninterrupted continuation of redistribution practices since prior to 1957 

entitles a customer to continue such redistribution practices.  These narrow exceptions are clearly 

intended to maintain the particular status quo at a building, not to allow a customer to bootstrap 
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alleged prior redistribution practices into a forward-looking right to engage in new resale 

practices. 

That resale and redistribution constitute separate prohibitions and exceptions was also 

recognized by the Illinois Supreme Court when it affirmed a Circuit Court judgment affirming 

the Commission’s adoption of Standard Contract Rider 18, which provided that ComEd will not 

furnish electricity to public housing agencies for resale or redistribution to tenants in buildings 

constructed after the January 2, 1957.  Chicago Housing Authority v. Illinois Commerce 

Comm’n, 20 Ill. 2d 37 (1960).  The Court explained that the development of the prohibition and 

exception for redistribution was separate and distinct from the prohibition and exemption for 

resale: 

In 1952 the Commission approved Edison's Rider 12 which forbade any customer 
from reselling electricity to third persons except in buildings where the practice 
was already established. Resale was defined to include furnishing electricity by a 
customer to a third party where a separate charge for electricity is made or where 
the electricity is metered or its use limited even though no separate charge is made 
for it. … 

So long as electricity was not metered or its use limited, Rider 12 did not forbid 
landlords from redistributing electricity to tenants and charging for it in the rent. 
In 1956, however, Rider 12 was revised to forbid redistribution as well as resale. 
Again those buildings were excepted in which the practice was established prior 
to the date of filing. 

Id. at 39-40.  This history provides another reason why Seneca’s argument that ComEd’s tariffs 

allow resale based on redistribution cannot stand. 

For all of the forgoing reasons, Seneca’s argument that it is entitled to a resale exception 

based on the alleged prior continuous practice of redistribution at the Property must be rejected 

and ComEd is entitled to judgment on the pleadings. 
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C. Seneca Cannot Use Public Policy to Collaterally Attack ComEd’s Tariffs  

As further support for its request, Seneca asserts that resale of electricity via submeters 

would result in improved conservation.  Amended Petition at 3.  According to Seneca, the use of 

submetering would “promote public policy goals related to energy conservation.”  Id. at 5.  

Seneca appears to rely on this public policy contention as justification for its request that the 

Commission determine Seneca is entitled to engage in resale practices under ComEd’s tariffs.  

ComEd’s tariffs contain limited grandfather exceptions to the prohibitions against resale and 

redistribution, and do not contain language providing for policy-based or other ad hoc 

exceptions.  As such, Seneca’s “policy” assertions fail to state any type of actionable claim or 

basis for ComEd’s alleged violation of its tariffs.  Rather, Seneca’s arguments amount at best to 

an improper collateral attack on ComEd’s Commission-approved tariffs, and cannot provide 

Seneca with a legal basis for its claims.  ComEd’s Commission-approved tariffs carry the force 

of law, and have the force and effect of a statute.  See Adams v. N. Ill. Gas Co., 211 Ill. 2d 32, 80 

(2004) (“…once the tariff is approved by the Commission, it has the force of law”); Illinois Cent. 

Gulf R.R. Co. v. Sankey Bros., Inc., 67 Ill. App. 3d 435, 439 (“A tariff is a law, not a contract, 

and has the force and effect of a statute”).  Seneca cannot properly ask the Commission to 

disregard ComEd’s tariffs in this proceeding. 

Moreover, as discussed below, ComEd’s tariffs regarding resale and redistribution have 

been codified by the legislature through the PUA, and carry the force of law.  By asking the 

Commission to ignore ComEd’s tariffs in favor of these “public policy” arguments, Seneca is 

collaterally attacking a filed, Commission-approved rate.  Through reliance on these public 

policy arguments, Seneca is asking for more than an “interpretation of said tariffs.” See 

Amended Petition at 2.  Instead, Seneca is challenging the tariffs that prohibit it from engaging in 

resale practices.  In order to survive this motion, Seneca must to do more than just argue about 
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how it thinks the Commission should have handled the issue.  It must state a claim upon which 

relief can be granted.  Because of Seneca’s failure to do so, ComEd’s Motion must be granted. 

D. Seneca’s Requested Relief is Contrary to the PUA 

It is well established that Section 16-102 of the PUA codifies ComEd’s longstanding 

tariff provisions with respect to the resale or redistribution of power and energy by retail 

customers.  220 ILCS 5/16-102.  Section 16-102 of the PUA defines “retail customer” such that 

an entity reselling or redistributing electricity can only be a retail customer if they have been 

continuously engaged in the practice of such resale or redistribution of electricity within a 

building since prior to January 2, 1957 as allowed by a utility’s tariffs: 

“Retail customer” means a single entity using electric power or energy at a 
single premises and that … is receiving or is eligible to receive tariffed services 
from an electric utility … , or  … on the effective date of this Act was receiving 
electric service from a public utility and (i) was engaged in the practice of resale 
and redistribution of such electricity within a building prior to January 2, 1957, or 
(ii) was providing lighting services to tenants in a multi-occupancy building, but 
only to the extent such resale, redistribution or lighting service is authorized by 
the electric utility's tariffs that were on file with the Commission on the effective 
date of this Act. 

220 ILCS 5/16-102 (emphasis added).  As explained above in subsections A, B, and C, Seneca is 

not entitled to the relief it seeks under the Amended Petition because its allegations fail to 

establish a basis for such relief under ComEd’s tariffs.  For those same reasons, and because 

ComEd’s tariffs regarding resale and redistribution have been codified by Section 16-102, 

Seneca’s requested relief is also contrary to and a violation of the PUA. 

Moreover, Seneca’s requests also seek to have the Commission act beyond the scope of 

its authority by asking the Commission to create an exception to ComEd’s statutorily codified 

tariff provisions.  See Business & Professional People for the Public Interest v. Illinois 

Commerce Comm'n, 136 Ill. 2d 192, 201 (1989) (“BPI I”) (“The Commission only has those 

powers given it by the legislature through the Act.”); see also People ex rel. Ryan v. Illinois 
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Commerce Comm'n, 298 Ill. App. 3d 483, 487 (2nd Dist. 1998) (“The Commission derives its 

power from the statute and only has the authority that is expressly conferred upon it.”).  The 

allegations contained in Seneca’s Amended Petition do not entitle it to the relief it requests 

pursuant to the PUA, and ComEd must be granted judgment on the pleadings.  

IV. CONCLUSION 

In conclusion, even accepting the allegations in the Amended Petition, Seneca is not 

entitled to the relief it seeks.  First, notwithstanding Seneca’s assertions that 30% of the 

Property’s guests when operated as a hotel were long term customers, those assertions do not 

undermine the conclusion that the Property was a “multiple-unit building normally considered to 

be a temporary domicile” and therefore could not be considered to have been engaged in 

redistribution under ComEd’s tariffs.  Second, ComEd’s tariffs do not provide an exception to 

the prohibition against the resale of electricity based on prior continuous redistribution practices.  

Thus, even accepting Seneca’s argument that it has been engaged in redistribution practices, that 

fact would not entitle it to engage in resale practices under ComEd’s tariffs and its requested 

relief must be denied.  Third, Seneca’s public policy assertions regarding energy efficiency do 

not constitute an allowable basis for an exception to the prohibition against resale under 

ComEd’s tariffs.  Seneca’s public policy arguments do not allege any violation of law, 

regulation, or tariff that would permit the Commission grant Seneca its requested relief, and at 

most amounts to an improper collateral attack on a filed and approved tariff.  Finally, the relief 

Seneca seeks is also contrary to the provisions of the PUA adopting ComEd’s tariff provisions 

with respect to resale and redistribution.  Therefore, the Commission should grant judgment in 

favor of ComEd pursuant to 735 ILCS 5/2-615(e). 
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Dated:  August 30, 2013. 
 
 

Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:       
 One of its attorneys 
 

Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, IL  60603 
(312) 394-7205 
thomas.oneill@comed.com 

Bradley R. Perkins 
10 S. Dearborn, Suite 4900 
Chicago, IL  60603  
(312) 394-2632 
brad.perkins@exeloncorp.com 

E. Glenn Rippie 
Carmen L. Fosco 
Maris J. Jager 
ROONEY RIPPIE & RATNASWAMY LLP 
350 W. Hubbard Street, Suite 600 
Chicago, Illinois  60654 
(312) 447-2800 
glenn.rippie@r3law.com 
carmen.fosco@r3law.com 
maris.jager@r3law.com 

Counsel for Commonwealth Edison Company 
 

Ashley.Nash
Carmen Fosco
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