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L.L.C. (“Enbridge Illinois”), to be served on each of the parties listed on the service list via 

electronic or regular mail, this 30th day of August, 2013. 

 

 /s/ G. Darryl Reed   
            One of Its Attorneys 

 

Gerald A. Ambrose 
G. Darryl Reed 
Sidley Austin LLP 
One South Dearborn 
Chicago, Illinois 60603 
(312) 853-7000 

 



13-0446 
Service List 

CH1 7883181v.1 

Gerald Ambrose, Atty. for Petitioner 
Sidley Austin LLP 
One S. Dearborn 
Chicago, IL 60603 
Email:  gambrose@sidley.com 

G. Darryl Reed, Atty. for Petitioner 
Sidley Austin LLP 
One S. Dearborn St. 
Chicago, IL 60603 
Email:  gdreed@sidley.com 

Dale E. Thomas, Atty. for Petitioner 
Sidley Austin LLP 
One South Dearborn 
Chicago, IL 60603 
Email:  dthomas@sidley.com 

Larry Jones, Administrative Law Judge 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL 62701 
Email:  ljones@icc.illinois.gov 

John Feeley 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Ste. C-800 
Chicago, IL 60601 
Email:  jfeeley@icc.illinois.gov 

James V. Olivero 
Office of General Counsel 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL 62701 
Email:  jolivero@icc.illinois.gov 

Amy Back 
Enbridge Energy Company, Inc. 
1409 Hammond Ave. 
Superior, WI 54880 
Email:  amy.back@enbridge.com  

 

 

Joel W. Kanvik, Director 
US. Law 
Enbridge Energy Company, Inc. 
1409 Hammond Ave. 
Superior, WI 54880 
Email:  joel.kanvik@enbridge.com 

Bruce Stevenson, Corporate Secretary 
Enbridge Pipelines (Illinois) L.L.C. 
1100 Louisana St., Ste. 3300 
Houston, TX 77002-5217 
Email:  bruce.stevenson@enbridge.com 

Document Processor 
Enbridge Pipelines (Illinois) L.L.C. 
C T Corporation System 
208 S. LaSalle St. 
Chicago, IL 60604 

mailto:gambrose@sidley.com
mailto:gdreed@sidley.com
mailto:dthomas@sidley.com
mailto:ljones@icc.illinois.gov
mailto:jfeeley@icc.illinois.gov
mailto:jolivero@icc.illinois.gov
mailto:amy.back@enbridge.com
mailto:joel.kanvik@enbridge.com
mailto:bruce.stevenson@enbridge.com


 

 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

ENBRIDGE PIPELINES (ILLINOIS) L.L.C. 

Petition pursuant to Section 8-509 of the Public Utilities 
Act to Take Private Property as Provided by the Law of 
Eminent Domain. 

) 
) 
) 
) 
) 

 

Dkt. No. 13-0446 

 

              

MOTION TO DENY AND STRIKE PLIURA PETITION FOR INTERVENTION 
              

 

 

 Joel W. Kanvik 
 Amy Graham Back 
 Enbridge Energy Company, Inc. 
 1409 Hammond Avenue 
 Superior, Wisconsin 54880 
 (715) 398-4500 

 Gerald A. Ambrose 
Dale E. Thomas 
G. Darryl Reed 
Sidley Austin LLP 
One South Dearborn 
Chicago, Illinois  60603 
(312) 853-7000 

 

 

 

Attorneys for Petitioner 

August 30, 2013 

 



 

 1 

 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

ENBRIDGE PIPELINES (ILLINOIS) L.L.C. 

Petition pursuant to Section 8-509 of the Public Utilities 
Act to Take Private Property as Provided by the Law of 
Eminent Domain. 

) 
) 
) 
) 
) 

 

Dkt. No. 13-0446 

 

MOTION TO DENY AND STRIKE 
PLIURA PETITION FOR INTERVENTION 

Enbridge Pipelines (Illinois) L.L.C. (“Enbridge Illinois”) hereby opposes the undated 

Petition To Intervene ("Petition") filed on August 21, 2013, by Thomas J. Pliura, purportedly on 

behalf of petitioners identified on Schedule A attached to the Petition.  The Petition as filed is 

both procedurally and substantively defective, and therefore must be denied and stricken. 

In support of its motion, Enbridge Illinois states as follows: 

1. Procedurally, the Petition may not be granted because its filing does not comply 

with the rules of service of the Illinois Commerce Commission ("ICC" or "Commission").  

Section 200.150 of Title 83 of the Illinois Administrative Code provides, in applicable part, that 

"Petitions . . . shall be filed with the Chief Clerk of the Commission and shall be served by the 

person filing same upon all parties to the proceeding and upon Staff and the Hearing Examiner, 

if any, and, when filed, shall be accompanied by proof of service upon all parties."  83 Ill. 

Admin. Code 200.150(b) (2000) (emphasis added).  As was made clear at the hearing held in this 

docket on August 22, 2013, no such proof of service was made by attorney Pliura when the 

Petition was filed, nor could it have been made because neither Staff attorneys nor Enbridge 

Illinois attorneys had been served a copy.  Hr’g Tr. 13-14, Aug. 22, 2013.  Accordingly, even if 
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the Petition were not substantively defective (as it in fact is, as shown below), it would have to 

be refiled with simultaneous proof of service complying with 83 Ill. Adm. Code  200.150. 

2. The Petition is substantively defective in numerous respects.  In particular, the 

Petition does not properly disclose the "interest" of each petitioner, as required by Rule 

200.200(a)(2).  83 Ill. Adm. Code 200.200(a)(2) 2000 ("Petitions to intervene shall contain: . . . 

[a] plain and concise statement of the nature of the petitioner's interest.").  Docket No. 13-0446 is 

not a rate-making, rulemaking, or policy docket.  Therefore merely being residents of Illinois is 

not a sufficient "interest" in the outcome of the proceeding.  Docket No. 13-0446 is a proceeding 

under Section 8-509 of the Illinois Public Utilities Act ("Act") in which Enbridge Illinois seeks 

the legal right to exercise eminent domain authority with respect to the 141 tracts listed in 

Attachment A to Enbridge Illinois' Petition For Eminent Domain Authority that are on the route 

of the Southern Access Extension ("SAX") pipeline.  Enbridge is not seeking eminent domain 

authority with respect to any other tracts on the SAX route.  It follows that the owners of these 

other tracts on the SAX pipeline route have no cognizable legal "interest" in this proceeding.  

Their rights vis-à-vis Enbridge Illinois will remain as they are – i.e., either as specified in 

easement agreements entered into with Enbridge in connection with the SAX pipeline project, or 

as specified in the pre-existing Luxor easements upheld by the federal courts – regardless of 

whether Enbridge Illinois does or does not obtain eminent domain authority in this proceeding.  

Accordingly, such owners do not have a sufficient interest to entitle them to intervene because 

they cannot show that any order in this proceeding would have "a direct and adverse effect" on 

the landowner's rights.  See Egyptian Electric Cooperative Ass’n. Illinois Commerce Comm’n, 33 

Ill. 2d 339 (1965) (not an abuse of discretion for the ICC to deny intervention to an electric 

cooperative in a proceeding authorizing an electric company to construct an extension of its 
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transmission line on the ground the cooperative had shown no "interest" to entitle it to intervene 

even though the cooperative was both a consumer of electric energy supplied by the electric 

company and owned land over which the electric company would be required to obtain a right-

of-way to construct its electric line.).  See also Maiter v. Chicago Board of Education, 82 Ill. 2d 

373, 382 (1980) (the intervenor must establish "an enforceable or recognizable right and more 

than a general interest in the subject matter of the suit"). 

3. The Pliura Petition makes no showing that the persons he purports to represent are 

owners of any of the 141 tracts for which condemnation authority is sought in this proceeding or 

that the property they own is even on the pipeline route.  He merely asserts that "Petitioners are 

individuals residing in Illinois and owners of real property in [sic] or near the proposed pipeline."  

Pet. ¶ 3.  This is insufficient to show that the requisite "interest" for intervention under 83 Ill. 

Admin. Code § 200.200(a)(2).  

4. An additional defect in the Petition is that it fails to establish that any of the 

persons listed in the attached Schedule A are in fact represented by this attorney for purposes of 

this proceeding – clearly Pliura himself is not a party.  Thus, while he can sign a pleading filed 

with the Commission as an attorney for "the party filing the same," Section 200.130 of the 

Commission's rules requires that "[t]he contents of all formal . . . petitions to intervene . . . shall 

be verified by the filing party before a notary public."  83 Ill. Adm. Code 200.130 (2000).  No 

such verification has been supplied by any of the parties in the Petition's Attachment A:  Pliura’s 

“verification” is meaningless.  This is not a mere quibble.  Enbridge Illinois is aware of at least 

one instance in which there exists a dispute between Pliura and a property owner not on 

Attachment A of his Petition as to whether Pliura in fact represented the property owner in 

connection with, or played any part in achieving, the easement agreement negotiated between 
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Enbridge right-of-way agents and the property owner.  See Attach. A.  As a result of the 

dispute, Pliura has filed an attorney lien against the landowner.  Also, information available to 

Enbridge indicates that at least five landowners on Schedule A to the Pliura Petition – Al Killian, 

Tom Killian, Jean Killian, Tim Killian, and Killian Farms – are in fact represented by a different 

lawyer, Mercer Turner.  Attorney Turner has informed Enbridge that he will not oppose a grant 

of eminent domain authority to Enbridge for the SAX pipeline project.  These facts illustrate 

why, under Section 200.130 of the Commission's Rules, it is not sufficient for an attorney such 

as Pliura simply to assert in an intervention filing that he represents certain parties in interest; 

instead a petition to intervene must be verified by each party alleged to be represented. 

5. In his Petition, Pliura misrepresents or fails to disclose the actual status relative to 

the subject matter of this proceeding of many of the 63 landowners listed in Schedule A to the 

Petition whom he claims to represent and who allegedly desire to oppose Enbridge's Petition For 

Eminent Domain Authority.  Thus, contrary to the misimpressions of the Petition, the facts are 

that: 

a. 26 landowners (35 tracts) are not named in, and therefore are not subject 
to, Enbridge's Petition For Eminent Domain Authority; 

b. At least 28 landowners (37 tracts) listed in Schedule A to Pliura's Petition 
own tracts that are subject to Enbridge's Luxor easement rights that were 
affirmed by two federal district courts and the United States Court of 
appeals for the Seventh Circuit in Enbridge Pipeline v. M. Moore, 633 
F.3d 602 (7th Cir. 2011).  Enbridge has no need of, and has not asked for, 
eminent domain authority with respect to these tracts, and Pliura should 
not be permitted to avoid and/or relitigate the validity of Enbridge's Luxor 
rights in this or any other proceeding. 
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c. At least 12 of the landowners (18 tracts) listed in Schedule A to the Pliura 
Petition have in fact reached easement agreements with Enbridge.  Six of 
the 12 are landowners subject to Enbridge's Luxor easement rights.  (As 
explained in Enbridge's Petition For Eminent Domain Authority, Enbridge 
has negotiated with all owners of tracts subject to Luxor easements to 
"upgrade" the terms of those easements, including fees paid for the 
easement rights.) 

d. At least two landowners listed in Pliura's Petition – Vivian E. Murphy  and 
Harold Jostes – are deceased. 

These facts provide additional reasons why Pliura must comply with the requirements of Section 

200.130 of the Commission's rules and why he should not be permitted to relitigate federal court 

decisions adverse to his arguments on Enbridge's Luxor easement rights. 

6. A further reason why the Petition should be denied is that Pliura is attempting 

through intervention not to address the standard for granting eminent domain authority under 

Section 8-509 of the Act but to raise a host of irrelevant or previously decided issues.  His 

apparent purpose is to stimulate litigation and delay, harass Enbridge Illinois, burden the 

Commission by raising many extraneous issues outside the proper bounds of this proceeding and, 

if possible, prevent the construction of a project for which the Commission has found a public 

need exists and as to which it held the public convenience and necessity required the issuance of 

a Certificate in Good Standing and construction of the pipeline.  Ill. Commerce Comm’n Order 

at 69, Docket No. 07-0446 (July 8, 2009).  

7. The very caption of Pliura's Petition reveals his intent to go well beyond the 

proper issues in this case.  That caption lists Sections 8-503, 15-101, and 15-401 of the Act in 

addition to Section 8-509, as if this were a certification proceeding.  But Enbridge Illinois' 

Petition For Eminent Domain Authority was filed solely under Section 8-509 of the Act.  220 

ILCS 5/8-509 (West 2010).  Section 8-509 of the Act provides, in relevant part, that "[w]hen 

necessary for the construction of any alterations, additions, extensions, or improvements 
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authorized under Sections 8-406.1, 8-503, or 12-218 of this act, any public utility may enter 

upon, take or damage private property in the manner provided for by the law of eminent 

domain."  Nowhere in the transcript of the August 22 hearing did Pliura suggest that he has any 

evidence to present that eminent domain authority is not "necessary" at this juncture for Enbridge 

Illinois to be able to construct the SAX pipeline. 

8. As another example of his attempt to interject irrelevant issues into this 

proceeding, at the hearing, Pliura alleged that "Petitioner . . . in 07-0446 was required to file a 

defined pathway," and that "[t]o my knowledge, that was never done."  Tr. 11.  In fact, Enbridge 

Illinois made the requisite Compliance Filing in Docket No. 07-0446 on October 5, 2009, 

approximately three months after the Commission's certification Order in that docket.  That 

Compliance Filing contained a detailed legal description of the route as required.  See Attach. B.  

Pliura is on the service list for that Compliance Filing.  Thus, his alleged ignorance is either 

disingenuous or deliberately false. 

9. Still another example of an assertion by Pliura intended to interject irrelevant 

issues into this case is his argument at the hearing that "[o]ne of the problems on the issues from 

the petition is, is that it is not at all clear the pathway of the proposal or the petition for eminent 

domain" and that "we have not seen the actual pathway that is being proposed, so we don't know 

which actual landowners are going to be potentially affected."  Tr. 9.  This is a complete red 

herring.  The actual route of the SAX pipeline was approved by the Commission in its 

certification Order after extensive consideration.  See Ill. Commerce Comm’n Order at 53-58, 

Docket No. 07-0446.  This approved route is not open to re-litigation in this Section 8-509 

proceeding.  Moreover, Enbridge Illinois' Compliance Filing, which was timely filed, contained 

a detailed legal description of the route.  Pliura actively participated in the Docket No. 07-0446 
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proceeding and was on the service list for the Compliance filing.  See Attach. B.  Further, as 

confirmed by Enbridge Illinois in its answer to Staff data request ENG 1.4, each of the owners of 

the 141 tracts for which Enbridge Illinois seeks eminent domain authority received notice, 

including the ICC Informational Packet, required under Part 300, Section 300.30 of the 

Commission's rules of Practice in connection with Docket No. 07-0446.  This means that each of 

these owners was on the route expressly approved by the Commission. 

10. In a particularly baffling assertion, at the hearing, Pliura claimed that "we don't 

know which actual landowners are going to be or potentially affected."  Tr. 9.  This is manifestly 

false.  The only landowners who will be affected by the Petition For Eminent Domain Authority 

are the owners of the 141 tracts identified in Attachment A of the filing.  By definition and by 

law, no other tracts owners can or will be affected. 

11. A further example of Pliura's attempts to interject wholly irrelevant issues into 

this case is his announcement at the hearing of his "intention to argue in this case that 07-0446 

application has expired and is now void simply because they have not acted on it within a 

reasonable time frame."  Tr. 11.  Pliura ignores that although there is a two-year time limitation 

in Section 8-406 of the Act, that is not the provision under which Enbridge Illinois received a 

certificate in good standing from the Commission to build the SAX pipeline.  As is evident from 

the caption of the Commission's Order in Docket No. 07-0446, and in the Order itself, Enbridge 

Illinois was granted a Certificate in Good Standing for the SAX pipeline under Section 15-401 of 

the Act, which applies to Common Carriers By Pipeline.  There is no time limitation in Section 

15-401 or elsewhere in Article 15.  Moreover, even if there were any basis for Pliura's time-

limitation claim – and as shown there is not – any effort to have Enbridge Illinois' Certificate in 

Good Standing declared to be expired would have to be raised by petitioning for a re-opening of 
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Docket No. 07-0446, where a full record was developed as to why, and on what basis, that 

certificate was granted. 

12. Based on past arguments made by Pliura, Enbridge Illinois anticipates that in 

addition to raising the foregoing irrelevant or previously litigated issues, Pliura may try to argue 

that Enbridge Illinois is not offering to pay sufficient fees to his clients for permanent easements 

and temporary work space agreements, and thus is not bargaining in good faith.  But this type of 

property-specific argument is also inappropriate here.  The issue of whether a certificate holder 

has engaged in good-faith negotiations with a specific landowner for a specific property is a 

matter for a court presiding over an eminent domain proceeding concerning that property.  See 

Forest Pres. Dist. of Du Page County v. First National Bank of Franklin Park, 2011 IL 110759, 

¶ 63 (2011 (interpreting 735 ILCS 30/10-5-10).  In such proceedings, the court determines 

whether the amount offered by the certificate holder for an easement is just compensation.  That 

issue requires evidence based on formal appraisals.  None of these conditions are or should be 

present in this Section 8-509 proceeding, which is solely to determine whether Enbridge Illinois 

should have authority to file condemnation proceedings with the courts on the 141 tracts listed 

on Attachment A to Enbridge Illinois' Petition For Eminent Domain Authority.  The only issue 

here under Section 8-509 is whether eminent domain authority is necessary to construct the 

project as ordered by the Commission, that is, is the utility unable to acquire needed rights by 

agreement.  As clearly stated in 17 Ill. Law and Proc. Eminent Domain § 95, "Any rights which 

[the] electric cooperative [or Dr. Pliura's clients] will have as a landowner with respect to 

construction of [an] extension of [the] private utility's electric transmission line across its land 

were not affected simply by [the] conferring of power of eminent domain upon [the] utility.  
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Egyptian Elec. Co-op Ass'n v. Illinois Commerce Commission, 33 Ill.2d 339, 211 N.E.2d 238 

(1965)." 

13. The bottom line is that, as shown, the Pliura Petition does not meet the standards 

of the Commission's rules for intervention either procedurally or substantively, and thus must be 

denied.  Any further attempt by Pliura to intervene should be conditioned on his compliance with 

the Commission's rules for intervention, including individualized and notarized verifications by 

any landowners he seeks to represent that they actually desire to intervene as parties in this 

proceeding and be subject to Commission procedures, including discovery.  In addition, 

intervention should be limited under the Commission's rules to parties who have an "interest" in 

the proceeding.  Under Illinois law, in a non-policy, non-ratemaking, non-rulemaking proceeding 

such as this which is focused on the narrow and limited issue of whether, under Section 8-509, 

eminent domain authority for the 141 tracts listed in Attachment A to Enbridge's Petition For 

Eminent Domain Authority is "necessary" for construction of the SAX pipeline, only those 

owners of the 141 tracts have the requisite "interest."  Finally, the ALJ should make clear that he 

will not permit this proceeding and the Commission to be burdened by frivolous attempts to 

interject a host of irrelevant issues, whether they be about landowners not owning any of the 141 

tracts for which eminent domain authority is sought, arguments about non-existent time limits on 

Enbridge Illinois' Certificate in Good Standing for the pipeline, or spurious claims that the route 

of the pipeline is not known, settled, and approved by the Commission.  Intervention to raise 

such issues in this Section 8-509 proceeding is improper and should not be allowed. 
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CONCLUSION 

For all the foregoing reasons, attorney Pliura’s Petition To Intervene should be denied 

and striken from the record. 

 

  Respectfully submitted, 

 

OF COUNSEL: 

 ENBRIDGE PIPELINES (ILLINOIS) L.L.C. 

Joel W. Kanvik 
Amy Graham Back 
Enbridge Energy Company, Inc. 
1409 Hammond Avenue 
Superior, Wisconsin 54880 
(715) 398-4500 

 Gerald A. Ambrose 
Dale E. Thomas 
G. Darryl Reed 
Sidley Austin LLP 
One South Dearborn 
Chicago, Illinois  60603 
(312) 853-7000 

Attorneys for Petitioner 

   

  By:      /s/ G. Darryl Reed   
 G. Darryl Reed 
 One of Petitioner’s Attorneys 

Dated:  August 30, 2013   
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