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THE RETAIL GAS SUPPLIERS' 
VERIFIED REPLY IN FURTHER SUPPORT OF ITS  

MOTION TO ADMIT CERTAIN 
DATA REQUEST RESPONSES INTO THE EVIDENTIARY RECORD 

 
 The Retail Gas Suppliers ("RGS"), pursuant to the direction of the Administrative Law 

Judge and Section 200.190 of the Rules of Practice of the Illinois Commerce Commission 

("Commission"), and through its counsel, Quarles & Brady LLP, respectfully replies in further 

support of its Motion to Admit Certain Data Request Responses into the Evidentiary Record 

("Motion to Admit").1 

The unverified CUB Response to RGS's Motion to Admit contains a series of 

inaccuracies regarding parties' positions -- including CUB's own position -- in an attempt to 

support its claim that the Data Request Responses are not relevant.  Once the facts are clarified, 

the relevance of the Data Request Responses that RGS seeks to admit, as well as the testimony of 

RGS witness Mr. Crist and ICEA/RESA witness Mr. Wright that CUB seeks to strike, becomes 

clear.  The bottom line is that CUB's Response simply cannot be squared with the Commission's 

Rules of Practice, which emphasize that "The principal goal of the hearing process is to assemble 

a complete factual record to serve as a basis for a correct and legally sustainable decision."  (83 

Ill. Admin. Code § 200.25(a).)  The Data Request Responses that RGS respectfully requests be 

                                                 
1 Unless otherwise noted, this Reply uses the same defined terms as the RGS Motion to Admit. 
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admitted in the evidentiary record contain admissions by CUB relevant to its treatment of a prior 

Commission directive and an issue that CUB now contests in this proceeding. 

• The Commission Order directing SVT program Workshops specifically referred to: 

(1) the consumer protection issue and CUB's interest in addressing that issue in the 

Workshops; and (2) the Commission's expectation that "all parties" would "work in good 

faith during the workshop process."  (ICC Docket No. 11-0282, January 10, 2012 Order 

at 194 (an excerpted copy of which is attached hereto as Exhibit A).)  The Data Request 

Responses that RGS seeks to have admitted establish that CUB did not actively or 

substantively participate in the Commission-ordered Workshops, notwithstanding the 

Commission's Order.  For that reason alone, the Data Requests are relevant, to provide 

background and context for the Commission. 

• Nonetheless, CUB asserts that "the information contained in the data request responses is 

not relevant."  (CUB Response at 1.)  CUB's assertion rests on an improper 

characterization of its own position, and that of other parties.  CUB witness Mr. Cohen 

himself made CUB's participation or non-participation at the Workshops relevant when 

he opened the door to evidence about that subject by repeatedly referring specifically to 

the Workshops and their outcome in his Direct Testimony.  (See, e.g., CUB Ex. 1.0 at 

2:39, 3:58-4:79, 7:135-36.)  Beginning on the second page of his Direct Testimony, he 

explicitly invoked the Workshops and the alleged resulting lack of consensus on 

consumer protection issues as a reason for his recommendation that the Commission 

delay implementation of an SVT program.  (See CUB Ex. 1.0 at 2:29-41.)  Mr. Cohen's 

testimony further suggests that the consumer protection issues were not addressed in the 

Workshops: 
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Q. Are the issues identified by Mr. Nelson as lacking consensus 
among SVT workshop participants significant?  
 
A. Yes. The issues of consumer protection and recoverability of 
utility expenses are crucial issues that must be addressed before 
proceeding with SVT. Other related issues may be raised, such as 
the legality and advisability of including a Purchase of Receivables 
(“POR”) program and how to structure it and recover its costs. I 
recommend that all identified issues be fully considered and 
addressed by the Commission before deciding to move ahead with 
SVT implementation.   

 
(CUB Ex. 1.0 at 4:72-79 (emphasis added).)  The position that the consumer protection 

issue has not been addressed is inaccurate and misleading and creates a contested 

material issue that permits an evidentiary response. 

• CUB's Response to RGS's Motion to Admit now asserts that "Mr. Cohen articulated his 

support for Staff's proposal and his suggestion was not linked to whether consumer 

protections were addressed in the workshops."  (CUB Response at 3 (emphasis added).)  

No doubt, CUB wishes to "not link" its position on consumer protection with what 

occurred at the Workshops -- because CUB chose not to substantively participate in the 

Workshops, in which consumer protection issues were addressed at length -- but CUB's 

attempt to avoid any linkage with the Workshops misleads the Commission as to the 

context of the Data Requests and the testimony at issue. 

• Regardless of any post hoc suggestions by CUB about some alleged non-linkage between 

Mr. Cohen's testimony and what happened at the Workshops, it was more than reasonable 

for Mr. Crist to believe that Mr. Cohen was taking the position that consumer protections 

were not addressed in the Workshops, because that is exactly what CUB said in response 

to data requests asking about Mr. Cohen's testimony.  For example, when CUB was asked 
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in ICEA/RESA Data Request 1.02  "is it CUB's position that the issue of consumer 

protection was not considered in the workshops referenced on pages 3-4 of Mr. Cohen's 

Direct Testimony?" CUB responded, in part: "CUB responds that the issue of consumer 

protections was not considered in the workshops."  Similarly, in response to RGS Data 

Request 1.02, CUB asserted that "the issue of consumer protections was never placed on 

the agenda in the Staff-led workshop process; therefore, there was no appropriate venue 

in which to discuss consumer protections . . .."  (CUB's Responses to ICEA/RESA Data 

Request 1.02 and RGS Data Request 1.02 are attached hereto as Exhibit B.)  CUB's 

assertions that the consumer protections were not considered and were never even placed 

on the Workshop agendas are completely inaccurate, and are based on its lack of 

knowledge of what occurred in the Workshops.  (See RGS Ex. 2.0 at 3:43-52; 

ICEA/RESA Ex. 3.0 at 7:134-142).  Accordingly, admitting the contested CUB Data 

Request Responses into the evidentiary record is appropriate. 

• Even in its Response, CUB confirms its tactic of suggesting that consumer protections 

were not addressed in the Workshops: "issues not addressed in workshops should not be 

precluded from being addressed in the tariff filing."  (CUB Response at 4 (emphasis 

added).)  As demonstrated by the challenged CUB Data Request Responses, CUB simply 

chose not to engage in the Workshops, notwithstanding the Commission's direction that 

interested parties should participate in good faith, and thus has no basis to claim 

consumer protections were not addressed.  (See CUB Responses to ICEA/RESA CUB 

2.01 and ICEA/RESA CUB 2.02 (Exhibit B hereto); see also RGS Ex. 2.0 at 3:53-57; 

ICEA/RESA Ex. 3.0 at 8:147-151; ICC Docket No. 11-0282, January 10, 2012 Order at 

194 (Exhibit A hereto).) 
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• The challenged Data Request Responses are specific evidence responsive to Mr. Cohen's 

testimony about the Workshops and their outcome (as are Mr. Crist's and Mr. Wright's 

challenged testimony).  Illinois law provides that such responsive evidence is admissible.  

(See Timothy Whelan Law Associates, Ltd. v. Kruppe, 409 Ill. App. 3d 359, 372 (2d Dist. 

2011) (Appellate Court permits evidence that would have otherwise been irrelevant 

because objecting party opened the door by testifying himself about the subject); Mikus v. 

Norfolk & Western Railway Company, 312 Ill. App. 3d 11, 24-25 (1st Dist. 2000) 

(same).) 

• CUB's Response accuses RGS of seeking to "delv[e] into a rehash of specific discussions 

during the workshops."  (CUB Response at 3.)  CUB's allegation is incorrect and 

objectionable.  The documents that RGS seeks to admit through its Motion to Admit -- 

the CUB Responses to ICEA/RESA CUB 2.01 and ICEA/RESA CUB 2.02 -- say 

absolutely nothing about "specific discussions" at the Workshops.  (See Exhibit A to 

RGS's Motion to Admit.)  Both the testimony at issue and the Data Request Responses 

simply confirm CUB's lack of substantive participation in the Workshops. 

• CUB inappropriately suggests that because there were some unresolved operational 

issues associated with an SVT program in the Workshops, that means that essentially 

everything is on the table again -- including the threshold issue of whether SVT programs 

are lawful and consumer protection issues..  (See CUB Response at 3; see CUB Ex. 1.0 at 

2:35-38.)  CUB does this by treating operational issues and consumer protection issues as 

one and the same in terms of whether and why there was an alleged lack of consensus at 

the Workshops.  This is highly misleading, however.  As Mr. Crist testifies, there was 

apparent consensus on consumer protection issues at the Workshops, and there were no 
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proposals from CUB or indications from CUB that there were substantial unresolved 

consumer protection problems.  (See RGS Ex. 2.0 at 2:22-3:57.)  It is therefore 

inappropriate for CUB to now invoke the Workshops as a reason to "wind back the 

clock."  (Id. at 2:23.)  Yet, CUB attempts to do just that, and the challenged Data Request 

Responses should be allowed as part of the evidentiary demonstration that CUB's 

position ought to be rejected. 

• Finally, CUB inaccurately implies that there really is no dispute about how to proceed 

with next steps on an SVT program -- and therefore no relevance to understanding CUB's 

position in the Workshops.  CUB goes so far as to suggest that Mr. Crist unhesitatingly 

would agree to more Workshops to address CUB's issues.  (See CUB Response at 4.)  

This is a mischaracterization of Mr. Crist's position.  Mr. Crist makes clear that any 

further workshop process should be appropriately limited and should use the tariffs 

developed in the Workshop process that resulted from ICC Docket No. 11-0282 as the 

starting point, without winding back the clock and engaging in a wide open re-

examination of fundamental questions that CUB would like to litigate and debate through 

a multi-proceeding review and approval process.  (Compare RGS Ex. 2.0 at 8:153-157 

(Mr. Crist recommending a limited 45-day workshop process) to CUB Ex. 1.0 at 2:30-41 

(Mr. Cohen recommending multiple substantive investigations into SVT in both this and 

subsequent proceedings).)  CUB's attempt to suggest that there is no real point of 

contention about next steps on an SVT program, and therefore no relevance to what has 

already transpired, is inaccurate and does not form a basis to exclude the Data Request 

Responses from the evidentiary record. 
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Data Request Responses routinely are admitted into the evidentiary record in 

Commission proceedings.  Admission is particularly appropriate where, as here, the Data 

Request Responses contain information that is relevant to a contested issue that the objecting 

party has addressed. 

Finally, it should be noted that CUB's proposed "stipulation" in the penultimate 

paragraph of CUB's Response is of no consequence.  CUB offers to "stipulate" that Mr. Cohen 

did not participate in the Workshops.  (See CUB Response at 5.)  However, Mr. Cohen's non-

participation is already established (at least by omission), since Mr. Cohen did not refer to work 

involving the Workshops or ICC Docket No. 11-0282 in his description of his "relevant 

background and experience" just one page before launching into a discussion of the Workshops.  

(See CUB Ex. 1.0 at 1:4-18.)  The pertinent question before the Commission -- introduced 

because CUB itself has introduced it -- is not whether Mr. Cohen personally participated in the 

Workshops (there is no question that he did not).  Rather, the question is whether CUB as an 

organization participated in the Workshops, as the Commission expected that it would in its 

January 10, 2012 Order in ICC Docket No. 11-0282 and as Mr. Cohen's testimony implies that it 

did by repeatedly invoking the Workshops and highlighting an alleged lack of consensus on 

consumer protection issues. 
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Wherefore, for the reasons stated herein, in RGS's Motion to Admit, and in the RGS 

Response to the CUB Motion to Strike, RGS respectfully requests admission into the evidentiary 

record of CUB's Responses to Data Requests ICEA/RESA CUB 2.01 and ICEA/RESA CUB 

2.02.  In addition, RGS stipulates that if CUB's Motion to Strike is denied, RGS will withdraw 

this Motion.  

 Respectfully submitted, 
  
 THE RETAIL GAS SUPPLIERS 

 
 By: /s/Christopher J. Townsend 
  Christopher J. Townsend 
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