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NOW COMES the Citizens Utility Board (“CUB”), through its counsel, Julie L. Soderna, 

pursuant to the Commission Rules of Practice (“Rules”), 83 Illinois Administrative Code Section 

200.190, 83 Ill. Admin. Code § 200.190, hereby replies in support of its Motion to Strike Certain 

Rebuttal Testimony of RGS Witness Crist (Retail Gas Suppliers (“RGS”)) and ICEA/RESA 

(Illinois Competitive Energy Association (“ICEA”) and the Retail Energy Supply Association 

(“RESA”), collectively “ICEA/RESA”) Witness Wright (“Motion”).  CUB replies to the 

responses submitted by RGS and ICEA/RESA. 

I. INTRODUCTION 

The fundamental assumption in the responses of both ICEA/RESA and RGS – that the 

testimony CUB seeks to strike was responsive to CUB witness Cohen’s testimony – is in error.  

Each response distorts Mr. Cohen’s testimony to justify inclusion of irrelevant testimony that 

goes well beyond the scope of issues in this docket.  The testimony CUB seeks to strike states 

specific information about CUB’s participation in workshops that were held during 2012 

regarding a potential small volume transportation (“SVT”) program for Ameren Illinois 

Company (“Ameren” or “AIC”) residential and small business customers.  Mr. Cohen does not 

testify about the content of the workshops, nor could he as he did not participate in them.  His 



 

 

only reference to the workshops at all was a reference to AIC witness Nelson’s and Staff witness 

Reardon’s testimony regarding the fact that consensus had not been reached, and a comment that 

the report on the outcome of the workshops had not yet been publicly issued.  CUB Ex. 1.0 at 3-

4.  The rebuttal testimony of Mr. Crist and Mr. Wright at issue in the Motion proceeds to use this 

passing reference as a launching pad to provide their respective versions of what took place 

during the workshops and whether or how CUB participated in them.  The testimony provides no 

value to this record because it does not aid the Commission in the evaluations it must make to 

determine whether – or how – to proceed with a SVT program in AIC’s territory and should be 

stricken. 

II. RESPONSE TO ICEA/RESA 

ICEA/RESA’s response indicates that Mr. Wright’s testimony at issue was responsive to 

Mr. Cohen’s statement that “the issue of consumer protections is a crucial issue that must be 

addressed before proceeding with an SVT program.”  Whatever reason Mr. Wright had for 

testifying regarding CUB’s participation in the workshops, it was not responsive to the cited 

reference from Mr. Cohen’s testimony.  Mr. Cohen said nothing about whether – or to what 

extent – the issue of consumer protections was addressed in the workshops.  Nor did he testify 

that that tariff approval should be delayed because consumer protections were not discussed 

during the workshops.  Mr. Cohen’s only reference to the workshops was in response to Staff 

witness Reardon and Ameren witness Nelson’s conclusory statements that the workshops did not 

produce complete consensus – a point with which ICEA/RESA agrees.  ICEA/RESA Response 

at 3. 

Mr. Cohen testified that because there was a lack of consensus on a number of issues, he 

agreed with Staff witness Reardon and Ameren witness Nelson that a separate tariff proceeding 



 

 

was warranted.  Mr. Cohen’s testimony did not open the door for Mr. Wright or Mr. Crist to 

testify about the specific participation of CUB during the workshops.  Mr. Wright improperly 

attempts to bootstrap in testimony regarding details regarding the workshops, when such 

testimony is clearly not relevant to the determinations the Commission must make in this 

proceeding.   

The Commission’s Order in Docket No. 11-0282 required one of two courses after the 

workshops:  1) absent consensus, Staff was to file a report to the Commission; or 2) if consensus 

was achieved, Ameren was to file the draft SVT tariff.  See ICC Docket No. 11-0282, Order at 

194-195.  Because of the lack of consensus, which ICEA/RESA admit (ICEA/RESA Response at 

3), Staff submitted its report regarding the workshops to the Commission on January 10, 2013 

(Staff Ex. 7.0 at 5:78-80).  Despite that fact, however, Ameren filed the draft SVT tariff anyway 

and as a result, the process has progressed as if there were consensus.  Thus, the issue of what 

was said during the workshops is irrelevant.  The only issue now is whether the proposals 

identified by CUB, ICEA/RESA, RGS, Staff and Ameren warrant being addressed in a separate 

tariff proceeding or if they should be approved in some form in this proceeding.   

ICEA/RESA take issue with the statement in the Motion that each witness “made 

statements regarding the content of workshop discussions and the specific involvement of CUB 

and Staff in the workshops for the apparent purpose of undermining the testimony of Staff, 

Ameren and CUB witnesses that consensus was not reached in the workshops.”  ICEA/RESA 

Response at 2, citing Motion at para. 4.  ICEA/RESA claim that instead of referencing 

consensus, Mr. Wright’s testimony was responsive to Mr. Cohen’s suggestion that the “issue of 

consumer protections is a crucial issue that must be addressed before proceeding with an SVT 

Program.”  Id.  Mr. Wright’s testimony is not responsive or relevant to Mr. Cohen’s testimony as 



 

 

Mr. Cohen did not testify that the Commission must hold off approving tariffs because consumer 

protections were not addressed in the workshops.  Rather, he testified that the issue of consumer 

protections are important and must be considered before tariffs are approved – a distinctly 

different point than addressed by Mr. Wright.   

With regard to the confidential nature of workshop discussions, ICEA/RESA claim that 

one of CUB’s discovery responses itself represents a “breach of confidentiality,” and somehow 

undermines the claim of confidentially in CUB’s Motion.  ICEA/RESA Response at 4.  First, 

simply because CUB responded to that request, ICEA/RESA DR 1.02, subject to its general 

objections, does not make the response relevant.  The response was not introduced by CUB, nor 

was the topic of workshop discussions brought up in Mr. Cohen’s testimony.  Neither Staff, nor 

Ameren nor CUB is seeking to introduce the content of workshop discussions as evidence in this 

docket.  Second, a reference to the agenda items in the workshops can hardly be considered a 

breach of the standard pledge that discussions during informal workshops should be treated 

confidentially, a pledge broken by ICEA/RESA and RGS witnesses. 

Next, ICEA/RESA appear to claim that CUB waived its argument that workshop 

discussions should be treated confidentially by failing to object to Ameren & Staff witnesses 

general statements about whether consensus was achieved in the workshops.  ICEA/RESA 

Response at 4.  First, general comments about the outcome of the workshops cannot be 

compared to testimony purporting to describe specific discussions during the workshops.  

Second, Mr. Cohen did not testify regarding his personal knowledge of what happened during 

the workshops.  His only testimony even referencing the workshops was a reference to testimony 

of Ameren witness Nelson and Staff witness Reardon reporting that consensus was not achieved 

in certain areas.  He did not articulate a personal opinion regarding whether consumer 



 

 

protections were discussed or about anything else discussed at the workshops, nor could he 

because he was not present at the workshops. 

III. RESPONSE TO RGS 

RGS’ Response represents a complete distortion of Mr. Cohen’s testimony and of CUB’s 

position in this docket.  RGS claims that CUB “substantively objects to moving forward with 

implementation of the SVT program Ameren proposes.  Other than CUB, the parties and 

Commission staff are substantially in agreement that the Commission should direct Ameren to 

implement the SVT program.”  RGS Response at 2.  RGS is in error on all fronts.  First, Ameren 

did not propose an SVT program – it merely filed the draft tariff pursuant to Staff’s request.  

Second, it was Staff that first proposed the SVT tariffs be litigated in a separate tariff proceeding, 

a proposal with which Ameren witness Nelson and CUB witness Cohen agreed.  Third, it is 

misstatement to proclaim that the parties and Staff are in substantial agreement that an SVT 

program should go forward.  Ameren witness Nelson discussed the various options the 

Commission has in this docket, with one of them being rejecting the tariff altogether, (Staff Ex. 

7.0 at 6-7:122-124), and proposes that, if the Commission decides to go forward with an SVT 

program, that the tariff should be submitted for review in a future proceeding (Id. at 7:135-137).  

Ameren takes a similar approach in requesting “direction from the Commission on whether an 

SVT program should be implemented in AIC’s service territory.”  Ameren Ex. 1.0 at 7.  This 

testimony can hardly be reasonably construed as agreement that Ameren should implement SVT.  

Fourth, Mr. Cohen does not testify that the SVT program should not go forward.  Mr. Cohen 

makes recommendations regarding how the Commission should evaluate any proposed SVT 

program. 



 

 

Next, RGS claims that Mr. Cohen “invokes the results of the Commission-ordered 

workshop process (the “Workshops”) that resulted from Ameren’s last rate case (ICC Docket 

No. 11-0282) as a reason to not proceed with implementation of the SVT program.”  Id.  RGS 

further asserts that Mr. Cohen “created the impression that it participated in the workshop 

process, and that the process failed to address, much less reach resolution of, any consumer 

protection issues.”  RGS Response at 6.  Mr. Cohen suggested no such thing, nor could any 

reasonable reading of his testimony produce such a convoluted and distorted conclusion or 

“impression.”  Mr. Cohen’s actual testimony is that “[i]f the Commission decides that SVT for 

AIC is lawful and in the public interest, the Commission must address the critical issues 

associated with consumer protection in light of experience in other service territories prior to 

ordering implementation.”  CUB Ex. 1.0 at 2:35-38.  RGS’s distorted interpretation of Mr. 

Cohen substitutes speculation for reason and is simply not credible or reasonable.  Mr. Crist’s 

testimony is not responsive to Mr. Cohen’s testimony and is not relevant to the issue of whether 

and how the Commission may direct an SVT program to go forward.  It should therefore be 

stricken as irrelevant and immaterial evidence. 

Several statements in Mr. Crist’s testimony are also hearsay.  The Commission’s Rules 

make clear that the civil rules of evidence apply to Commission proceedings, and the evidence 

not admissible under the rules of evidence may be admitted if it is a type commonly relied upon 

by persons in the conduct of their affairs.  83 Ill. Admin. Code Section 200.610.  The challenged 

testimony of Mr. Crist is not a type that is commonly relied upon, because it misconstrued Mr. 

Cohen’s testimony and was not responsive to it.  Mr. Crist takes substantial liberty in responding 

to Mr. Cohen’s benign suggestion regarding the consideration of consumer protections issues by 

drawing broad conclusions about CUB’s and Staff’s participation in the workshops.  Mr. Crist 



 

 

claims that “CUB chose not to actively participate” in the workshops and goes on to make 

histrionic statements regarding the work parties did during the workshops.  RGS Ex. 1.0 at 4-

5:83-96.  Mr. Crist’s comment that CUB “could have actively participated in the workshops but 

did not” is first, incorrect; second, is irrelevant as just discussed; and third, is based on Mr. 

Crist’s opinion of what he heard – or did not hear – from CUB during the workshops.  Because 

RGS presents Mr. Crist’s testimony on this point for the truth of the statements – that CUB did 

not participate in the workshops – it is inadmissible hearsay. 

RGS further argues that Mr. Crist’s testimony is not hearsay because Mr. Crist cites to 

CUB data responses CUB’s response to ICEA/RESA 1.02 regarding CUB’s participation at the 

workshops.  RGS Response at 8.  However, CUB’s response to ICEA/RESA 1.02 does not 

indicate that “CUB did not actively participate in the workshops.”  That is a conclusion that Mr. 

Crist developed presumably from what he heard during the workshops, which is hearsay.   

RGS next argues that CUB’s alleged silence during the workshops is an exception to the 

rule against hearsay.  RGS Response at 8.  RGS cites People v. Goswami, 237 Ill. App. 3d 532 

(3rd Dist. 1992) for the proposition that “a party’s silence is admissible as an exception to the 

hearsay rule.”  Id.  Goswami applies Illinois’s “tacit admission rule,” which in a criminal case, 

allows the fact of a defendant’s silence to be admissible in very specific circumstances.  The rule 

is that, “when a statement, incriminating in character, is made in the presence and hearing of the 

accused, and such a statement is not denied, contradicted, or objected to by him, both the 

statement and the fact of defendant’s failure to deny it are admissible as evidence of his 

acquiescence in its truth.”  Goswami, 237 Ill. App. 3d 535-36, citing People v. Miller, 128 Ill. 

App. 3d 574, 583 (2nd Dist. 1984).  In Goswami, the three elements of the tacit admission rule 

were summarized as: 1) the defendant heard the accusative statement, 2) that defendant had an 



 

 

opportunity to reply and remained silent, and 3) the accusation was such that the natural reaction 

of an innocent person would be to deny it.  Goswami, 237 Ill. App. 3d 356.  In the Goswami 

case, a criminal defendant’s silence following a police trooper’s accusation of collecting 

marijuana from a corn field was held to be admissible.   

 The Goswami case is clearly distinguishable from the facts presented in this case.  The 

Goswami case, as well as those cases cited within it which discuss the tacit admission rule, 

involve silence in the face of an accusation of criminal conduct.  That is not in any way 

analogous to a party’s supposed “silence” in an ICC workshop by failing to raise an issue.  RGS 

does not contend that CUB’s “silence” was made in the face of a criminal accusation – or in 

response to any statement directed to CUB at all.  In fact, RGS makes no attempt to apply any of 

the three elements of the tacit admission rule explicitly stated in Goswami, because not one of 

them is applicable here.   

 RGS next cites an appeal of a probate case, Dill v. Widman, 413 Ill. 448 (1952), for the 

proposition that “silence has long been recognized under Illinois law as constituting a statement 

or admission against interest.”  RGS Response at 8.  RGS once again relies on a wholly 

inapplicable case and wildly contorts it in an attempt to salvage its testimony.  Had RGS 

included the facts of Dill in its Response, that would be apparent.  The appellant in Dill was a 

widow whose deceased husband bequeathed all of his property to his children and grandchildren.  

Dill, 413 Ill. 450.  The decedent’s will stated that no provision was made for his wife because 

she had been provided for in a postnuptial contract whereby she was deeded 111 acres of land in 

exchange for any interest she had in the estate.  Id.  In the probate case, the widow denied she 

had made such an agreement.  Id.  However, when the decedent’s will was read aloud in the 

presence of the widow, she was silent.  The Court held that the widow had an opportunity to 



 

 

deny the will’s statements when it was read, and that such a circumstance would “naturally 

evoke a denial from anyone in a like position.  One does not ordinarily sit idly by when it is 

asserted that he is a party to an agreement affecting his material worth, unless it is true.”  Id. at 

454.  For that reason, the widow’s silence at the time the will was read was admissible as 

evidence that she did in fact make the agreement set forth in the will. 

Clearly, these facts are also distinguishable from the present case.  Once again, RGS does 

not contend that any statement was made directly to, about, or affecting CUB and that CUB was 

silent in the fact of that claim.  RGS does not explain at what point a statement was made during 

the workshop which would “naturally evoke a denial” from CUB.  Once again, RGS makes no 

attempt whatsoever to apply the elements laid out in Dill to the present case.  RGS does not 

explain how CUB’s “material worth” was at issue, or what statement during the workshops 

naturally called for CUB’s response to which CUB remained silent.  Obviously, there is simply 

no tie between Dill and the assertions in RGS’s testimony.  RGS asserts no statement made 

during the workshops that was against CUB’s interest to which CUB could or should have 

responded. 

Finally, with regard to Mr. Crist’s testimony that purports to assert the legal basis for the 

Commission’s approval of consolidated billing for certain Illinois gas utilities, RGS claims the 

statement is merely “an observation made by an expert” and not legal opinion.  RGS Response at 

10.  Such testimony is impermissible as legal opinion because Mr. Crist did not merely point out 

that the Commission has approved consolidated billing tariffs for other Illinois gas utilities.  He 

goes several steps further in asserting that the Commission would have acted differently had a 

statute or regulation circumscribed such programs.  This is tantamount to statutory interpretation 



 

 

and amounts to an opinion on the legal basis supporting the Commission’s approval of those 

tariffs.  It is therefore improper under Illinois law and should be stricken.  

IV. CONCLUSION 

Wherefore, CUB respectfully requests that the Commission strike the following 

testimony as irrelevant, impermissible hearsay and/or impermissible legal opinion: 

• RGS Ex. 2.0 – Rebuttal Testimony of James L. Crist at pages 2-3, lines 

33-57; page 4, the phrase at lines 74-76; pages 4-5, lines 77-96; and the 

phrase on page 7, lines 143-144; 

• ICEA-RESA Ex. 3.0 - Rebuttal testimony of Kevin Wright at pages 7-8, 

lines 139-151. 
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