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On August 21, 2013, the Citizens Utility Board (“CUB”) filed a Motion to Strike 

Portions of the Rebuttal Testimony of Mr. Kevin Wright, on behalf of the Illinois 

Competitive Energy Association (“ICEA”)
1
 and the Retail Energy Supply Association 

(“RESA”)
2
,
3
  That motion should be denied for the following reasons. 

                                                 
1
 ICEA’s members include Champion Energy, LLC; Constellation NewEnergy Inc.; Direct Energy 

Services, LLC; FirstEnergy Solutions Corp.; Homefield Energy; Integrys Energy Services, Inc.; MC2 

Energy Services, LLC;  Nordic Energy Services, LLC; NRG Retail; and Verde Energy USA Illinois, LLC.  

The views expressed in this filing represent the position of ICEA as an organization but may not represent 

the views of any particular member of ICEA. 

 
2
 RESA’s members include AEP Energy, Inc.; Champion Energy Services, LLC; ConEdison Solutions; 

Constellation NewEnergy, Inc.; Direct Energy Services, LLC; Energetix, Inc.; GDF SUEZ Energy 

Resources NA, Inc.; Hess Corporation; Homefield Energy; IDT Energy, Inc.; Integrys Energy Services, 

Inc.; Just Energy; Liberty Power; MC Squared Energy Services, LLC; Mint Energy, LLC; NextEra Energy 

Services; Noble Americas Energy Solutions LLC; NRG, Inc.; PPL EnergyPlus, LLC; Stream Energy; 

TransCanada Power Marketing Ltd.; and TriEagle Energy, L.P..  The comments expressed in this filing 

represent the position of RESA as an organization but may not represent the views of any particular 

member of RESA. 

 
3
 CUB’s motion was also directed to portions of the Rebuttal Testimony of Mr. James Crist, on behalf of 

the Retail Gas Suppliers.  While the rationale for CUB’s motion directed at Mr. Crist’s rebuttal testimony  

is equally deficient as its rationale for moving to strike portions of Mr. Wright’s testimony, ICEA and 

RESA will limit this response to their own witness’ testimony. 
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CUB moves to strike lines 139-151 of Mr. Wright’s rebuttal testimony on the 

bases that it represents impermissible hearsay and violates the confidential nature of 

workshops conducted pursuant to the Commission’s order in Ill. C. C. Docket 11-0082.  

However, a review of the portion of Mr. Wright’s rebuttal testimony targeted by CUB’s 

motion practically speaks for itself: 

CUB’s response to ICEA/RESA Data Request No. 1.02 states that none of 

the agendas for the workshops included the topic of consumer protections.  That is 

completely incorrect.  In fact, the first item of the Staff’s agenda for the first 

workshop was:  “What consumer protections are needed?”.  While consumer 

protections are an important topic to be considered in this proceeding, CUB’s 

apparent failure to address the topic in the workshops provides no basis to defer 

the discussion of consumer protections to a proceeding subsequent to this 

proceeding. 

In this regard, I note that CUB’s responses to ICEA/RESA Data Requests 

Nos. 2.01 and 2.02 indicate that the only representative of CUB at the workshops 

was one of CUB’s attorneys who called into two of the four workshops but is not 

certain about the other two workshops, nor about the four SVT webinars 

conducted by AIC in August and September 2012. 

  

(RESA Ex. 3.0, pp. 7-8, lines 139-151) 

 

With respect to the quoted statement, CUB first claims that Mr. Wright’s 

statement was made “for the apparent purpose of undermining the testimony of Staff, 

Ameren and CUB witnesses that consensus was not reached in the workshops”.  (CUB 

Motion, paragraph 4)  Clearly, the quoted statement of Mr. Wright says nothing 

whatsoever about consensus or lack thereof.  On the contrary, Mr. Wright was responding 

to the following question: 

Q.  In his Direct Testimony on page 4, lines 74-75, Mr. Cohen states that the issue 

of consumer protections is a crucial issue that must be addressed before 

proceeding with an SVT Program.  Do you agree? 

 

(ICEA/RESA Ex. 3.0, p. 7, lines 134-136) 
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 In response to this question, Mr. Wright stated that he agreed with this statement, 

but disagreed with the notion of CUB, on behalf of which Mr. Cohen is testifying, that 

the issue of consumer protections was not considered in the workshops.  (Id., lines 137-

139) Then he continued with the above-quoted testimony that is the subject of CUB’s 

motion.  Clearly, Mr. Wright is not attempting to “undermine” testimony that there was a 

lack of consensus in the workshops.  In fact, ICEA and RESA admit there was no 

consensus—that is why we are where we are at in this proceeding.  Mr. Wright instead is 

clearly pointing out that consumer protections were certainly a subject matter of the 

workshops and the fact that CUB did not pursue them during those workshops is not a 

basis for deferring the subject to a proceeding subsequent to the order in this rate case. 

 Second, CUB claims that Mr. Wright’s statement is inadmissible hearsay.  (CUB 

Motion, paragraphs 9-10)  Again, ICEA and RESA point to the quoted statement above.  

There is nothing in the quoted statement that contains “a statement, other than the one 

made by the declarant while testifying at the trial or hearing, offered in evidence to prove 

the truth of the matter asserted”. (Id., paragraph 10)  Clearly, Mr. Wright, who did 

participate in the workshops, is stating that the topic of consumer protections was on the 

Commission Staff’s agenda. Moreover, most of Mr. Wright’s testimony that is the subject 

of the motion to dismiss states CUB’s responses to ICEA/RESA Data Request Nos. 1.02, 

2.01 and 2.02.  (Copies of these three responses are attached to this Response as 

Attachment A.)  It is inconceivable how CUB can move to dismiss Mr. Wright’s 

testimony regarding CUB’s responses to data requests as hearsay. 

 Good examples of hearsay can be found in CUB Ex. 1.1, sponsored by Mr. 

Cohen.  In that exhibit, Mr. Cohen states that a saleswoman for a gas marketer: 
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 Told him she would save him money on his gas bill 

 Said that she had to see his gas utility’s bill 

 Said that she could lock in a gas price of 99 cents per therm for five years 

 Stated that her company takes the carbon monoxide out of the gas 

 Stated that he would save 70 cents per therm by buying from the supplier
4
 

Third, CUB claims that Mr. Wright’s testimony “represents a breach of the 

confidential nature of workshop discussions”.  (CUB Motion, paragraph 14)  In fact, if 

there were a breach of confidentiality, it was by CUB which stated in response to 

ICEA/RESA Data Request No. 1.02 that “none of the agendas for the workshops 

included the topic of consumer protections”.  However, ICEA and RESA do not consider 

CUB’s statement to be a breach of confidentiality—it is simply untrue, as shown by the 

testimony of Mr. Wright which CUB seeks to strike. 

Interestingly, CUB notes that both Ameren witness Mr. Nelson and Commission 

Staff witness Dr. Rearden made “general statements” about the workshops in their direct 

testimony.  (CUB Motion, footnote 1)  However, CUB apparently does not consider such 

statements to be a breach of confidentiality, despite the fact that they appear to be more 

detailed then the statement in Mr. Wright’s Rebuttal Testimony.   

In conclusion, CUB’s motion to strike a portion of the Rebuttal Testimony of Mr. 

Wright is without merit.  Mr. Wright’s testimony is not hearsay, nor is it a breach of 

confidentiality.  CUB’s motion should be denied. 

 

 

                                                 
4
 ICEA and RESA are not moving to strike the hearsay statements from CUB’s exhibit because they 

basically have no evidentiary value in this proceeding. 
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     Respectfully submitted, 

     /s/ GERARD T. Fox 

     Gerard T. Fox 

 .     An Attorney for the Illinois Competitive 

      Energy Association and the Retail Energy 

      Supply Association 
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    NOTICE OF FILING 

 

 Please take note that on August 22, 2013, I caused to be filed via e-docket with 

the Chief Clerk of the Illinois Commerce Commission, the attached Response of the 

Illinois Competitive Energy Association and the Retail Energy Supply Association to the 

Citizens Utility Board’s Motion to Strike in this proceeding. 

 

Dated:  August 22, 2013 

 

 

       /s/GERARD T. FOX 

       Gerard T. Fox 

 

 

 

 

CERTIFICATE OF SERVICE 

  

 I, Gerard T. Fox, certify that I caused to be served copies of the foregoing 

Response of the Illinois Competitive Energy Association and the Retail Energy Supply 

Association to the Citizens Utility Board’s Motion to Strike upon the parties on the 

service list maintained on the Illinois Commerce Commission’s eDocket system for Ill. 

C. C. Docket 13-0192 via electronic delivery on August 22, 2013. 

 

 

 

       /s/ GERARD T. FOX 

       Gerard T. Fox 

 

                               

 

 

 

 


