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CITIZENS UTILITY BOARD’S  

MOTION TO STRIKE CERTAIN REBUTTAL TESTIMONY OF  

RGS WITNESS CRIST AND ICEA/RESA WITNESS WRIGHT 

 

NOW COMES the Citizens Utility Board (“CUB”), through its counsel, Julie L. Soderna, 

and hereby moves the Administrative Law Judges (“ALJs”) of the Illinois Commerce 

Commission (“Commission”), pursuant to the Commission Rules of Practice (“Rules”), 83 

Illinois Administrative Code Section 200.190, 83 Ill. Admin. Code § 200.190, to strike certain 

portions of the rebuttal testimony of witnesses for the Illinois Competitive Energy Association 

(“ICEA”) and the Retail Energy Supply Association (“RESA”), collectively “ICEA/RESA,” and 

the Retail Gas Suppliers (“RGS”).  CUB respectfully requests the Commission strike the rebuttal 

testimony of James L. Crist (RGS Ex. 2.0) at pages 2-3, lines 33-57; pages 4-5, lines 78-96; and 

the phrase on page 7, lines 143-144; and the rebuttal testimony of Kevin Wright (ICEA-RESA 

Ex. 3.0) at pages 7-8, lines 139-151.  This testimony fails to meet the requisite relevance 

standards under Illinois law, because it relates to the participation of CUB and Staff during 

confidential workshop discussions and/or discussion during the workshop process, which is not 

probative of any issue currently before the Commission.  Portions of this testimony also 

constitute inadmissible hearsay.  Additionally, Mr. Crist’s testimony at page 4, lines 74-76 

(starting with the word “which” through the end of the sentence) is inadmissible legal opinion.   

In support of this Motion, CUB states as follows:  



 

 

1. On January 25, 2013, Ameren Illinois Company (“AIC”) filed revised tariff sheets to 

effectuate a general increase to its natural delivery service rates.  A portion of the 

requested increase relates to the costs to implement a small volume transportation 

(“SVT”) program that would allow residential and small business customers to choose an 

alternative gas supplier (“AGS”). 

2. In AIC’s last general rate proceeding, Docket No. 11-0282, a coalition of suppliers, the 

Retail Gas Suppliers (“RGS”), proposed an SVT program.  In its final order in Docket 

No. 11-0282, the Commission did not order an SVT program to go forward, but rather 

directed Staff to convene workshops with the goal of developing consensus on the issue 

and developing suggested SVT tariffs based on discussions at the workshops.  If 

consensus was not reached, Staff was directed to prepare a report to the Commission 

detailing the workshop process and the issues and discussions presented by the parties.  

Ameren Illinois Company d/b/a Ameren Illinois, Proposed general increase in gas rates, 

ICC Docket No. 11-0282, Order at 194-195 (“11-0282 Order”). 

3. Several workshops took place in 2012.  As directed, Staff produced a report to the 

Commission at the conclusion of workshops indicating that consensus was not produced 

in all areas in the workshops.  Staff Ex. 7.0 at 5:78-80.  Shortly after the Staff Report was 

submitted in early January 2013, Ameren filed the instant rate increase request on 

January 25, 2013.  On February 11, 2013, subsequent to the filing of its direct case, 

Ameren filed a draft of the SVT tariff as an attachment to the direct testimony of Ms. 

Vonda Seckler.  Ameren Ex. 13.2.  Without discussing any of the content of what 

happened during workshop discussions, Ameren witness Seckler also testified that 

consensus had not been reached in the workshops.  Ameren filed the tariffs as 



 

 

contemplated in the 11-0282 Order and the process is moving forward as directed by the 

Commission regardless of whether “consensus” was fully achieved.   

4. In Rebuttal Testimony, the witnesses for ICEA-RESA and RGS, (Mr. Crist and Mr. 

Wright), each made statements regarding the content of workshop discussions and the 

specific involvement of CUB and Staff in the workshops for the apparent purpose of 

undermining the testimony of Staff, Ameren and CUB witnesses that consensus was not 

reached in the workshops.  Mr. Crist and Mr. Wright’s testimony is only relevant to this 

proceeding if the discussions that took place during the workshops have probative value.   

5. The Commission’s rules require that “irrelevant, immaterial or unduly repetitious 

evidence shall be excluded” in contested cases.  83 Ill. Admin. Code 200.610(a). 

6. Illinois Rules of Evidence Rule 401 defines “Relevant Evidence” as “evidence having 

any tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without the 

evidence.”  Evidence which is not relevant is not admissible.  Ill. Rules of Evid. 402. 

7. The testimony regarding the content of the workshops is not relevant because it does not 

affect the decisions the Commission must make regarding the SVT program in this 

docket.
1
  The Commission must determine whether to go forward with an SVT program 

and, if so, whether Ameren’s requested costs for the program are just and reasonable.  In 

order to make these determinations, the Commission must weigh the law, policy and 

evidence that support a competitive gas choice program to be implemented in AIC 

                                                 
1
 AIC witness Nelson and Staff witness Reardon made general statements about the workshops in their direct 

testimonies for the purpose of background information – not for the purpose of arguing how the Commission should 

go forward in its consideration of SVT.  See AIC Ex. 1.0 at 6:100-109; Staff Ex. 7.0 at 5:78-80.  No party argued 

that the issue of SVT should not be considered in this docket because of a lack of workshop consensus. 
 



 

 

territory, and must determine whether the costs of such a program, if ordered, are just and 

reasonable.  If the Commission determines that an SVT program should go forward, it 

will then decide how to handle the tariff approval procedure.  What transpired at the 

workshops will not aid in its decision-making.  

8. In its 11-0282 Order, the Commission expressed an interest in whether there was 

concensus at the workshops because consensus was the “trigger” for Ameren to file draft 

tariffs.  If there was consensus, Ameren was to file draft tariffs; if not, Staff was to file a 

Report.  However, at this point, despite the lack of consensus, draft tariffs have been 

filed.  Therefore, the events leading up to this point are irrelevant.  What is relevant 

instead is substantive debate on the merits of the tariff itself. Thus, CUB’s participation in 

the workshop process does not affect where the tariff, the Commission and the parties 

stand today, and testimony regarding what transpired during the workshop process is 

irrelevant to the issues at hand. 

9. Moreover, the testimony of RGS and ICEA-RESA witnesses is inadmissible hearsay.  

Both Mr. Crist and Mr. Wright make statements suggesting what CUB representatives 

did or did not say at particular workshops for the purpose of proving their point regarding 

the issue of consensus.
2
  The witnesses are not limiting their testimony to what each 

witness personally stated in the workshops, but rather testify about what CUB’s and 

Staff’s participation was during the workshops for the purpose of supporting their view of 

what transpired during the workshops.   

                                                 
2
 Mr. Wright testified that “CUB’s apparent failure to address the topic in the workshops provides no basis to defer 

the discussion of consumer protections to a proceeding subsequent to this proceeding.”  ICEA/RESA Ex. 3.0 at 

8:144-146.  Mr. Wright goes on to cite a data request response regarding the participation of CUB’s representative at 

the workshops, (ICEA/RESA DR 2.01 and 2.02), a discovery request to which CUB responded by objecting on 

relevance grounds, as well as the confidential nature of workshop discussions, which are treated as confidential 

settlement negotiations.  Id. at 8:147-151. 



 

 

10. Hearsay is inadmissible in Illinois.  Ill. R. Evid. 801(c).  “Hearsay is a statement, other 

than one made by the declarant while testifying at the trial or hearing, offered in evidence 

to prove the truth of the matter asserted.”  Id.  Statements that indicate the declarant’s 

state of mind may be admissible “as exceptions to the hearsay rule when the declarant is 

unavailable to testify and there is a reasonable probability that the proffered hearsay 

statements are truthful.”  Laughlin v. France, 241 Ill.App.3d 185, 192, citing People v. 

Floyd, 103 Ill.2d 541, 546.  In order to be admissible, however, the declarant’s state of 

mind must be relevant to a material issue in the case.  Id. 

11. Mr. Crist’s and Mr. Wright’s testimony regarding the issue of workshop consensus is 

allegedly responsive to Mr. Cohen’s statement that “the issue of consumer protections is 

a crucial issue that must be addressed before proceeding with an SVT program.”  These 

statements are not responsive to this comment, but rather were offered to prove the truth 

of the matter – in this case, the alleged silence of CUB’s representatives during the 

workshops on the issue of consumer protections.  CUB does not have a witness to 

contradict these statements, because its attorney was the representative in the workshops.  

Nonetheless, CUB’s representative’s state of mind in the workshops is not a material 

issue in this proceeding, is not relevant to the determinations the Commission must make 

(as demonstrated herein), and is therefore inadmissible hearsay.  

12. The statements by Mr. Wright regarding CUB’s participation in the workshops (“CUB’s 

apparent failure to address the topic in the workshops…”, ICEA/RESA Ex. 3.0 at 8:144), 

and Mr. Crist’s testimony purporting to demonstrate the absence of a discussion at the 

workshops (“At no time did a CUB representative indicate dissatisfaction with the 

consumer protections being proposed by Ameren, nor did any CUB representative make 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984148921&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984148921&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


 

 

any consumer protection proposals,” RGS Ex. 2.0 at 3:55-57) are declarations regarding 

the alleged silence of CUB during the workshops for the purpose of demonstrating 

CUB’s or CUB’s representative’s state of mind.  Further, Mr. Crist goes so far as to claim 

to know, from what he heard or did not hear in the workshop process, Staff witness 

Nelson’s participation in the workshops and that he did not form an opinion on the issue 

of the legality of consolidated billing firsthand.  RGS Ex. 2.0 at 4:77-80.  Mr. Nelson 

never testified as to his personal knowledge of what transpired at the workshops, and no 

discovery response is cited in support of such a statement, and thus such statements 

constitute inadmissible hearsay and speculation. 

13. Because Mr. Crist and Mr. Wright’s statements are offered for their truth, there is no 

witness in this case who can be cross-examined on CUB’s actions in the workshops, and 

neither CUB’s nor CUB’s representative’s state of mind is an issue in this proceeding, the 

statements constitute inadmissible hearsay. 

14. Furthermore, such testimony is not only irrelevant and inadmissible hearsay, but also 

represents a breach of the confidential nature of workshop discussions.  The agreement of 

all parties in the workshops was that the exchanges in the workshop process are to be 

treated confidentially.  Testimony about the specifics of the exchanges during the 

workshops is a violation of this confidentiality agreement. 

15. Finally, in reference to his discussion of consolidated billing, Mr. Crist testifies that the 

existence of consolidated billing programs for certain gas utilities in Illinois would not 

have been approved “if there had been a statute or regulation in Illinois that makes 

consolidated billing of natural gas customers illegal.”  RGS Ex. 2.0 at 4:74-76.  This is a 

legal conclusion not permissible under Illinois law. 



 

 

16. It is “well-settled that a witness may not give testimony regarding statutory 

interpretation.”  Northern Moraine Wastewater Reclamation Dist. v. Ill. Commerce 

Comm’n, 392 Ill. App. 3d 542, 573 (2nd Dist. 2009).  In Northern Moraine, the court 

held that a witness may not give testimony regarding statutory interpretation, even if the 

witness is a lawyer, nor may a witness give testimony regarding legal conclusions.  392 

Ill. App. 3d at 573.   

17. Mr. Crist testified regarding the legal issue of a consolidated billing tariff, purporting to 

speak to the Commission’s legal rationale for allowing such tariffs for other utilities.  

This constitutes impermissible legal conclusion and should be stricken. 

18. In conclusion, CUB respectfully requests that the Commission strike the following 

testimony as irrelevant, impermissible hearsay and/or impermissible legal opinion: 

 RGS Ex. 2.0 – Rebuttal Testimony of James L. Crist at pages 2-3, lines 

33-57; pages 4-5, lines 78-96; and the phrase on page 7, lines 143-144; 

 ICEA-RESA Ex. 3.0 - Rebuttal testimony of Kevin Wright at pages 7-8, 

lines 139-151. 

Wherefore, CUB requests the Commission strike the testimony referenced above.   

August 21, 2013    Respectfully submitted, 

 

____________________  

Julie Soderna, Director of Litigation 
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